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50041 Death of Anwar el-Sadat Presidential 
proclamation. 

50270, Food Stamps USDA/FNS requires use of photo 

50277 identification in certain project areas and modifies 
regulations on replacement of nondelivered. 
destroyed, or stolen authorizations and coupons. 
(Part Ill of this issue) (2 documents) 

50048 Federal Home Loan Banks FHLBB issues 

regulations on treatment of gains and losses on sale 
or other disposition of mortgage assets, mortgage- 
related securities, and debt securities and 
republishes statutory reserve and net worth 
requirements. 

50288 Truth In Lending FRS applies and interprets 

requirements of revised Regulation Z to open-end 
and closed-end consumer credit. (Part IV of this 
issue) 

50084 Credit Unions NCUA proposes revised schedule 
for phase-out of dividend ceilings on share 
certificates. 

50054 Exports—National Security Commerce/ITA 
imposes validated license controls on exports of 
technical data related to infrared imaging 
equipment to all destinations except Canada. 
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50352 Equal Access to Justice Labor adopts procedural 
rules. 

50080 Agriculture USDA/FmHA proposes New Full- 
Time Family Farmer and Rancher Development 
Project 

50348 Homeworkers Labor/ESA/W&H removes 

restrictions on employment of homeworkers in the 
knitted outerwear industry but retains restrictions 
on other industries. (Port V of this issue) 

50068 Lead Labor/OSHA further defers effective date of 
occupational exposure standards. 

50060 Natural Gas DOE/FERC exempts natural gas used 
as boiler fuel in manufacture of fertilizer, 
agricultural chemicals, animal feed, and food from 
incremental pricing rules. 

50055 Electric Power Projects—Recreation DOE/FERC 
revises “Licensed Hydropower Development 
Recreation Report" 

50070 Motor Carriers ICC modifies fuel surcharge 

program for motor carriers and freight forwarders. 

50088 ICC withdraws proposed modifications of fuel 
surcharge program for owner-operator LTL and 
household goods carriers. 

50092 Imports CITA announces controls on certain 

cotton and wool apparel products from Sri Lanka. 

50212 Minimum Wages Labor/ESA/W&H publishes 

minimum wages for Federal and federally assisted 
construction. (Part II of this issue) 

50185 Sunshine Act Meetings 

Separate Parts of This Issue 

50212 Part II, Labor/ESA/W&H 

50270, Part III, USDA/FNS (2 documents) 

50277 

50288 Part IV. FRS 

50348 Part V, Labor/ESA/W&H 

50352 Part VI, Labor 
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Presidential Documents 


Title 3— 

The President 


ire Doc B1-29G25 
Kilod 10-7-61. 4 60 pm) 
Rilling code 319S-01-M 


Proclamation 4872 of October 7. 1981 

Death of Anwar el-Sadat 


By the President of the United States of America 
A Proclamation 

America has lost a close friend; the world has lost a great statesman and 
mankind has lost a champion of peace. 

President Sadat was a courageous man whose vision and wisdom brought 
nations and people together. 

In a world Tilled with hatred, he was a man of hope. In a world trapped in the 
animosities of the past, he was a man of foresight, a man who sought to 
improve a world tormented by malice and pettiness. 

He was admired and loved by the people of America. His death yesterday— 
an act of infamy, cowardly infamy—fills us with horror. 

As a mark of respect for the memory of'Anwar Sadat I hereby order that the 
flag of the United States shall be flown at half-staff upon all public buildings 
and grounds, at all military posts and naval stations, and on all naval vessels 
of the Federal Government in the District of Columbia and throughout the 
United States and its Territories and possessions until his interment. I also 
direct that the flag shall be flown at half-staff for the same length of time at all 
United States embassies, legations, consular offices, and other facilities 
abroad, including all military facilities and naval vessels and stations. 

IN WITNESS WHEREOF. I have hereunto set my hand this 7th day of 
October, in the year of our Lord nineteen hundred and eighty-one. and of the 
Independence of the United States of America the two hundred and sixth. 


Title 3— 

The President 


ire Doc HI-29025 
Filed 19-7-81. 450 pm| 
Billing code 319S-01-M 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 60 Sties pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Pnces of new books are tested in the 
first FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 910 
(Lemon Regulation 327) 

Lemons Grown In California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

SUMMARY: This regulation establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market 
during the period October 11-17.1981. 
Such action is needed to provide for 
orderly marketing of fresh lemons for 
this period due to the marketing 
situation confronting the lemon industry. 
EFFECTIVE DATE: October 11,1981. 

FOR FURTHER INFORMATION CONTACT: 
William f, Doyle. 202-447-8975. 
SUPPLEMENTARY INFORMATION: Findings. 
This rule has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a “non-major" rule. This 
regulation is issued under the marketing 
agreement, as amended, and Order No. 
910, as amended (7 CFR Port 910). 
regulating the handling of lemons grown 
in California and Arizona. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C 601- 
674). The action is based upon the 
recommendations and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is hereby found that this 
action will tend to effectuate the 
declared policy of the act. 

This action is consistent with the 
marketing policy for 1981-82. The 
marketing policy was recommended by 
the committee following discussion at a 


public meeting on July 7.1981. A 
regulatory impact analysis on the 
marketing policy is available from 
William ]. Doyle, Acting Chief. Fruit 
Branch* FAV, AMS, USDA, Washington, 
D.C. 20250, telephone 202-447-5975. 

The committee met again publicly on 
October 6,1981, at Los Angeles. 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended a quantity of 
lemons deemed advisable to be handled 
during the specified week. The 
committee reports the demand for 
lemons is slow. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
dale necessary to effectuate the 
declared purposes of the act Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

Information collection requirements 
(reporting or record keeping) under this 
part are subject to clearance by the 
Office of Management and Budget and 
are in the process of review. These 
information requirements shall not 
become effective until such time as 
clearance by the OMB has been 
obtained, 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Section 910.627 is added as follows: 

} 910.627 Lemon Regulation 327. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period October 11, 
1981, through October 17.1981, is 
established at 185,000 cartons. 

(Sec*. 1-19. 48 Stat. 31. as ameded: 7 U.S.G. 
601-674) 


Dated: October 7.1981. 

D. S. Kuryloski, 

Director. Fruit and Vegetable Division . 
Agricultural Marketing Service. 

|FK Dot. ■12W0 PlW NMMH. 11 44 ami 

MJJMG COOC *4*0-02-41 


7 CFR Part 926 

(Caftfomia Tokay Grape Reg. 18) 

Tokay Grapes Grown in San Joaquin 
County, California; Handling 
Requirements 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

summary: This regulation sets minimum 
grade and container marking 
requirements for shipments of fresh 
California Tokay grapes. Such action is 
designed to promote orderly marketing 
of suitable quality grapes in the interest 
of producers and consumers. 

OATES: Effective on or after October 16, 
1981. 

for further information contact: 

William J. Doyle, Acting Chief, Fruit 
Branch. FAV, AMS, USDA, Washington, 
D.C. 20250, telephone (202) 447-5975. 
supplementary information: This rule 
has been reviewed under Secretary's 
Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
"non-major** rule. William T. Manley, 
Deputy Administrator, Agricultural 
Marketing Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities because it 
would not measurably affect costs for 
the directly regulated handlers. 

An Interim rule was published in the 
Federal Register (46 FR 40206) on August 
7.1981, which specified grade and 
container requirements applicable to 
shipments of Tokay grapes grown in San 
Joaquin County. California through 
October 15.1981. That rule provided an 
opportunity to file comments through 
September 8.1981. No comments were 
received. This final rule contains the 
same requirements as specified in the 
interim rule. This rule is effective on and 
after October 16,1981. 

This regulation is issued under the 
marketing agreement, as amended, and 
Order No. 926, as amended (7 CFR Part 
926), regulating the handling of fresh 
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Tokay grapes grown in San Joaquin 
County, California. The agreement and 
order are effective under the 
Agricultural Marketing Agreement Act 
of 1937. as amended (7 U.S.C. 601-674]. 
This action is based upon the 
recommendations and information * 
submitted by the Industry Committee, 
established under the order, and upon 
other information. It is hereby found that 
this action will tend to effectuate the 
declared policy of the act. 

The minimum grade and container 
marking requirements for grapes are 
necessary to maintain orderly marketing 
conditions by preventing the shipment 
of immature, poor quality, and 
excessively small fruit in fresh 
commercial marketing outlets. Shipment 
of such low quality fruit would disrupt 
orderly marketing and tend to depress 
prices of all grapes since low quality 
fruit undermines consumer confidence in 
the quality of all fruit sold in the market 
and discourages repeat purchases. The 
specified grade requirements are 
designed to provide ample supplies of 
good quality fruit in the interest of 
producers and consumers consistent 
with the declared policy of the act. Fruit 
not meeting these requirements could be 
sold within San Joaquin County, or 
utilized in processing outlets such as 
crushing. 

Under the terms of the regulation the 
grade and container marking 
requirements would be effective on or 
after October 16,1981. Although the 
regulation would be effective for an 
indefinite period, the committee would 
continue to meet prior to and during 
each season to consider 
recommendations for modification, 
suspension, or termination of the 
regulation. Prior to making any such 
recommendations, the committee would 
submit to the Secretary a marketing 
policy for the season including an 
analysis of supply and demand factors 
having a bearing on the marketing of the 
crop. Committee meetings are open to 
the public and interested persons may 
express their views at these meetings. 

The Department will evaluate committee 
recommendations and information 
submitted by the committee, and other 
available information, and determine 
whether modification, suspension, or 
termination of the regulations on 
shipments of California Tokay grapes 
would tend to effectuate the declared 
policy of the act. 

It is further found that it is 
impracticable and contrary to the public 
interest to postpone the effective date 
until 30 days after publication in the 


Federal Register (5 U.S.C. 553). and good 
cause exists for making these regulatory 
provisions effective as specified in that 
(1) an interim rule was published in* the 
Federal Register (46 FR 40206) and no 
comments were received during the 
period provided; (2) the requirements in 
this final rule are the same as those 
currently In effect; and (3) the 
requirements will not require any 
additional preparation by handlers 
which cannot be completed by the 
effective date hereof. 

Information collection requirements 
(reporting or recordkeeping) under this 
part are subject to clearance by the 
Office of Management and Budget and 
are In the process of review. These 
information requirements shall not 
become effective until such time as 
clearance by the OMB has been 
obtained 

PART 926—TOKAY GRAPES GROWN 
IN SAN JOAQUIN COUNTY, 
CAUFORNIA 

Therefore, a new $ 926.319 is added 
under a new subpart heading Crape and 
Size Regulation to read as follows: 

Subpart—Grade and Size Regulation 

S 926.319 California Tokay grape 
regulation IS. 

(a) On or after October 16.1961. no 
handler shall ship: 

(1) Any Tokay grapes grown in the 
production area which do not meet the 
grade and size specifications of U.S. No. 

1 Table grade, and the following 
additional requirement: Of the 25 
percent, by count, of the berries of each 
bunch which are attached to the lower 
part of the main stem, including laterals, 
at least 30 percent, by count, shall show 
characteristic colon and 

(2) Any container of Tokay grapes 
grown in the production area, unless 
such container bears, in plain letters and 
figures on one outside end a Federal- 
State Inspection Service lot stamp 
number showing that such grapes have 
been inspected in accordance with the 
established grade set forth in this 
section. 

(b) Definitions. "U.S. No. 1 Table 
grade" and "characteristic color" shall 
mean the same as in the United States 
Standards for Grades of Table Grapes 
(European or Vlnifera type) (7 CFR 
2851.880—2651.912). 

(Secs. 1-19.48 Sut. 31, as amended; 7 U.S.C. 
001-674) 


Dated October 5.1981 to become effective 
October 16,1981. 

D. S. Ktiryloskl 

Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 

fra Ooc. IlnSJC Fll*d IO-4WT1: *43 «m| 

EKLLfNG COOC *410-02-* 


7 CFR Part 958 

Onions Grown In Certain Designated 
Counties In Idaho and Malheur County, 
Oregon; Onion Handling and Import 
Regulations 

agency: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summary: This regulation requires fresh 
market shipments of onions grown in 
certain designated counties in Idaho and 
Malheur County. Oregon, to be 
inspected and meet minimum quality 
and size requirements. The regulation is 
designed to promote orderly marketing 
of such onions and keep less desirable 
qualities and sizes from being shipped to 
consumers. 

EFFECTIVE date: October 16,1981. 

FOR FURTHER INFORMATION CONTACT: 

Charles W. Porter, Chief, Vegetable 
Branch, F6V. AMS, USDA, Washington. 
D.C. 20250. (202) 447-2615. The final 
impact analysis relating to this rule is 
available on request from Mr. Porter. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under USDA 
procedures and Executive Order 12291 
and has been classified "not significant" 
and not a major rule. 

William T. Manley, Deputy 
Administrator. Agricultural Marketing 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities because it would not 
measurably affect costs for the directly 
regulated handlers. 

An interim rule was published in the 
Federal Register (46 FR 38341) on July 
27,1981. which specified grade, size, 
pack, maturity and inspection 
requirements applicable to shipments of 
Idaho-Eastern Oregon onions during the 
period August 1 through October 15, 

1981. That rule provided an opportunity 
to file comments through August 11, 

1981. No comments were received. This 
final rule contains the same 
requirements as specified in the interim 
rule and is effective October 18.1981. 

Marketing Agreement No. 130 and 
Order No. 958, both as amended (7 CFR 
Part 958), regulate the handling of onions 
grown in certain designated counties in 
Idaho and Malheur County, Oregon. The 
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program is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674). 
This action is based upon the 
recommendations and information 
submitted by the Idaho-Eastern Oregon 
Onion Committee, established under the 
order. It is hereby found that this action 
will tend to effectuate the declared 
policy of the act. 

The grade, size, pack, maturity and 
inspection requirements specified herein 
are necessary to prevent onions of low 
quality or less desirable sizes from being 
distributed in fresh market channels. 
They should also provide consumers 
with good quality onions consistent with 
the overall quality of the crop, and 
maximize returns to producers for the 
preferred quality and sizes. 

Exceptions are provided to certain of 
these requirements to recognize special 
situations in which such requirements 
would be inappropriate or unreasonable. 
Shipments are allowed to certain special 
purpose outlets without regard to the 
grade, size, maturity, pack and 
inspection requirements, provided that 
safeguards are met to prevent such 
onions from reaching unauthorized 
outlets. 

Special purpose shipments are 
allowed for planting, livestock feed, 
charity, dehydration, extraction and 
pickling since 6uch shipments do not 
normally enter the commercial fresh 
market channels and no useful purpose 
would be served by regulating such 
shipments. Onions for canning and 
freezing are exempt under the legislative 
authority for this part. 

It is further found that it is 
impracticable and contrary to the public 
interest to postpone the effective date of 
this regulation until 30 days after 
publication in the Federal Register (5 
U.S.C. 553), and good cause exists for 
making these regulatory provisions 
effective as specified in that (1) an 
interim rule was published in the 
Federal Register {48 FR 38341) and no 
comments were received during the 
period provided; (2) the requirements 
contained in this final rule are the same 
as those currently in effect: and (3) the 
requirements will not require any 
additional preparation by handlers 
which cannot be completed by the 
effective date hereof. 

Information collection requirements 
(reporting or recordkeeping) under this 
part are subject to clearance by the 
Office of Management and Budget and 
are in the process of review. These 
information requirements shall not 
become effective until such time as 
clearance by the OMB has been 
obtained. 


PART 958—ONIONS GROWN IN 
CERTAIN DESIGNATED COUNTIES IN 
IDAHO, AND MALHEUR COUNTY, 
OREGON 

Therefore, a new { 958.327 is added as 
follows: 

$ 956.327 Handling regulation. 

During the period October 16.1981, 
through April 30.1982, no person may 
handle any lot of onions, except braided 
red onions, unless such onions are at 
least "moderately cured/’ as defined in 
paragraph (f) of this section, and meet 
the requirements of paragraphs (a) and 

(b) of this section, or unless such onions 
are handled in accordance with 
paragraphs (c) and (d) or (e) of this 
section. 

(a) Grade and size requirements, (1) 
White varieties. Shall be either 

(1) U.S. No. 2,1 inch minimum to 2 
inches maximum diameter or 

(if) U.S. No. 2. if not more than 30 
percent of the lot is comprised of onions 
of U.S. No. 1 quality, and at least 1 Vfc 
inches minimum diameter, or 

(iii) U.S. No. 1, at least 1 Vi inches 
minimum diameter. 

However, none of these three 
categories of onions may be commingled 
in the same bag or other container. 

(2) Red varieties . U.S. No. 2 or better 
grade, at least iVfe inches minimum 
diameter. 

(3) All other varieties. Shall be either 

(i) U.S. No. 2 grade, at least 3 inches 
minimum diameter, if not more than 30 
percent of the lot is comprised of onions 
of U.S. No. 1 quality: or 

(ii) U.S, No. 1,1 Vi inches minimum to 
2V« inches maximum diameter or 

(iii) U.S. No. 1, at least 2V* inches 
minimum diameter. 

However, none of these three 
categories of onions may be commingled 
in the same bag or other container. 

(b) Inspection. No handler may handle 
any onions regulated hereunder unless 
such onions are inspected by the 
Federal-State Inspection Service and are 
covered by a valid applicable inspection 
certificate, except when relieved of such 
requirement pursuant to paragraphs (c) 
or (e) of this section. 

(c) Special Purpose shipments . The 
minimum grade, size, maturity and 
inspection requirements of this section 
shall not be applicable to shipments of 
onions for any of the following purposes: 

(1) planting: (2) livestock feed; (3) 
charity; (4) dehydration: (5) canning: (6) 
freezing; (7) extraction: and (8) pickling. 

(d) Safeguards. Each handler making 
shipments of onions for dehydration, 
canning, freezing, extraction or pickling 
pursuant to paragraph (c) of this section 
shall: 


(1) First apply to the committee for 
and obtain a Certificate of Priv ilege to 
make such shipments; 

(2) Prepare, on forms furnished by the 
committee, a report in quadruplicate on 
each individual shipment to such outlets 
authorized in paragraph (c) of this 
section; 

(3) Bill or consign each shipment 
directly to the applicable processor and 

(4) Forward one copy of such report to 
the committee office and two copies to 
the processor for signing and returning 
one copy to the committee office. Failure 
of the handler or processor to report 
such shipments by promptly signing and 
returning the applicable report to the 
committee office may be cause for 
cancellation of such handler’s 
Certificate of Privilege and/or the 
processor’s eligibility to receive further 
shipments pursuant to such Certificate 
of Privilege. Upon cancellation of any 
such Certificate of Privilege the handler 
may appeal to the committee for 
reconsideration. 

(e) Minimum quantity exemption . 

Each handler may ship up to. but not to 
exceed, one ton of onions each day 
without regard to the inspection and 
assessment requirements of this part, if 
such onions meet minimum grade, size 
ond maturity requirements of this 
section. This exception shall not apply 
to any portion of a shipment that 
exceeds one ton of onions. 

(0 Definitions. The terms "U.S. No. 1" 
and "U.S. No. 2" have the same meaning 
as defined in the United States 
Standards for Grades of Onions (Other 
Than Bermuda-Granex-Grano and 
Creole Types), as amended (7 CFR 
2851.2830-2851.2854). or the United 
States Standards for Grades of 
Bermuda-Granex-Grano Type Onions (7 
CFR 2851.3195-2851.3209), whichever is 
applicable to the particular variety, or 
variations thereof specified in this 
section. The term "braided red onions" 
means onions of red varieties with tops 
braided (interlaced). The term 
"moderately cured" means the onions 
are mature and are more nearly well 
cured than fairly well cured. Other 
terms used in this section have the same 
meaning as when used in Marketing 
Agreement No. 130 and this part. 

(g) Applicability to imports . Pursuant 
to section 8e of the act and § 960.117 
*’Import regulations: onions" (43 FR 
5499); onions imported during the 
effective period of this section shall 
meet the grade, size, quality and 
maturity requirements specified in the 
introductory paragraph and paragraph 
(a) of this section. 

(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674) 








50046 


Federal Register / Vol. 46, No. 196 / Friday. October 9. 1981 / Rules and Regulations 


Dated: October 5.1981 to become effective 
October 18.1981. 

D. S. Kuryloski, 

Deputy Director. Fruit and Vegetable 
Division. Agricultural Marketing Service. 

(Fit Doe. tl-ABl K»l*d lM4t *»| 

billing coot NUHW-a 


Agricultural Marking Service 
7 CFR Part $66 

Tomatoes Grown In Florida; Minimum 
Grade, Size, Pack, Container and 
Marking Requirements 

agency: Agricultural Marketing Service. 
USDA. 

action: Interim rule and opportunity to 
tile comments on proposed final 
regulation. 

summary: This interim regulation 
requires fresh market shipments of 
tomatoes grown in certain counties in 
Florida to be inspected and meet 
minimum grade, size. pack, container 
and marking requirements. This will 
promote orderly marketing of such 
tomatoes and keep less desirable sizes 
and qualities from being shipped to 
consumers. 

dates: Interim rule effective October 11, 
1981; comments which are received by 
November 9,1981. will be considered 
prior to issuance of a final regulation. 
address: Comments should be sent to: 
Hearing Clerk. Room 1077-S, U.S. 
Department of Agriculture, Washington, 
D.C. 20250. Two copies of all written 
comments shall be submitted, and they 
will be made available for public 
inspection at the office of the Hearing 
Clerk during regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Charles W. Porter, Chief, Vegetable 
Branch, F&V, AMS. USDA. Washington. 
D.C. 20250. (202) 447-2815. The final 
impact analysis relating to this rule is 
available on request from Mr. Porter. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures and Executive Order 12291 
and has been classified "not significant" 
and not a major rule. 

William T. Manley, Deputy 
Administrator. Agricultural Marketing 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entitles because it would not 
measurably affect costs for the directly 
regulated handlers. 

Marketing Agreement No. 125 and 
Order No. 966, both as amended (7 CFR 
Part 966] regulate the handling of 
tomatoes grown in designated counties 
of Florida. It is effective under the 


Agricultural Marketing Agreement Act 
of 1937. as amended (7 U.S.C. 601-674). 
The Florida Tomato Committee, 
established under the order, is 
responsible for its local administration. 

This action is based upon unanimous 
recommendations made by the 
committee at its public meeting at 
Marco Island. Florida, on September 11, 

1981. The recommendations of the 
committee reflect its appraisal of the 
composition of the 1961-62 crop of 
Florida tomatoes and the marketing 
prospects for this season and are 
consistent with the marketing policy it 
adopted. It is hereby found that this 
action will tend to effectuate the 
declared policy of the act. 

The grade and size requirements 
specified herein are necessary to 
prevent tomatoes of lower quality and 
undesirable size from being distributed 
in fresh market channels. Such tomatoes 
are usually of negligible economic value 
to producers. This will provide 
consumers with tomatoes of good 
quality and size throughout the season 
consistent with the overall quality of the 
crop. The requirements, including those 
for containers, container net weights, 
and size classifications, are intended to 
standardise shipments in the interest of 
orderly marketing and to improve 
returns to growers. 

At a meeting held October 5.1961, the 
committee further recommended a 
change in the establishment of container 
net weights to be effective January 1, 

1982. Tomatoes would be required to be 
packed in containers of 20, 25 or 40 
pounds, instead of in containers of 20. 30 
or 40 pounds as specified in the interim 
rule. This adjustment is expected to 
result in handlers delivering better 
quality tomatoes and in increased 
returns to growers. It is proposed that 
this change be incorporated in the final 
regulation to be issued after a 30-day 
comment period in order to permit 
handlers to use inventories of 30-pound 
containers and prepare for the use of 
25-pound containers instead. 

Exceptions are provided to certain of 
these requirements to recognize special 
situations in which such requirements 
would be inappropriate or unreasonable. 
Shipments may be allowed to certain 
special purpose outlets without regard 
to minimum grade, size, container or 
inspection requirements provided lhat 
safeguards are used to prevent such 
tomatoes from reaching unauthorized 
outlets. Tomatoes for canning are 
exempt under the legislative authority 
for this part Since no purpose would be 
served by regulating tomatoes used for 
relief, experimental or charity purposes 
such shipments are also exempt. 

Because export requirements differ 


materially, on occasion, from domestic 
market requirements such shipments are 
exempt. 

The following types of tomatoes are 
exempt from these regulations: 
Elongated types commonly referred to 
as pear shaped or paste tomatoes, 
cerasiform type tomatoes commonly 
referred to as cherry tomatoes, 
hydroponic tomatoes and greenhouse 
tomatoes. Such types are generally of 
good quality, readily identifiable either 
by their distinctive shapes or container 
markings and usually comprise a very 
small part of the total crop. Only 
tomatoes shipped outside the regulated 
area are being regulated because of an 
increase in the U-pick type of harvest in 
Florida production areas close to urban 
areas and resulting difficulty in 
obtaining compliance with regulations. 
The minimum quantity exemption 
permits persons to handle up to 00 
pounds of tomatoes per day without 
regard to the requirements of this part 
This reduces the problem of 
enforcement on small shipments of 
essentially noncommercial nature. The 
requirements concerning special pack 
shipments are intended to help handlers 
in the production area compete on an 
equal basis with those outside the area 
by not requiring reinspection of 
previously inspected and certified 
tomatoes when repacked in consumer 
size packages. 

Occasionally individual fruit of 
several new varieties, including Flora- 
Dade, may be elongated in shape. This 
characteristic may be exaggerated by 
adverse growing conditions. It is 
anticipated that handlers packing these 
varities usually will be able to comply 
with all provisions of the regulation. 
However, if situations arise in which the 
incidence of tomatoes not of the normal 
globular shape makes sizing in 
accordance with present grade 
standards infeasible, the affected 
varieties may be exempted from the size 
requirements of the regulation. 

It is further found that It is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage In public rulemaking procedure, 
and postpone the effective date of this 
regulation until 30 days after publication 
thereof in the Federal Register (5 U.S.C. 
553), and good cause exists for making 
these regulatory provisions effective as 
specified in that (1) shipments of the 
1981-62 crop tomatoes grown in the 
production area are expected to begin 
on or about the effective date herein and 
this regulation should be applicable to 
all shipments during the season: (2) the 
regulation was recommended by the 
committee following discussion at an 
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open meeting; (3) information regarding 
these requirements and the effective 
date has been disseminated among 
growers and handlers of tomatoes in the 
production area; (4) the requirements 
are essentially the same as those in 
effect during past seasons; and (5) 
compliance with this section will not 
require any special preparation on the 
part of handlers subject thereto which 
cannot be completed by the effective 
date. 

This interim regulation is effective 
during the period October 11 through 
December 31* 1081. It is hereby proposed 
that a final regulation, with 
requirements the same as those 
specified herein, except for the proposed 
change in container net weights, be 
effective from January 1 through June 12, 
1082. Interested persons may comment 
on this proposal through November 9* 
1981. All comments received will be 
considered prior to issuance of a final 
regulation. 

PART 966—TOMATOES GROWN IN 
FLORIDA 

Section 966.319 (45 FR 67298, October 
10,1980) is removed and a new $ 966.320 
is added as follows: 

§ 966.320 Handling regulation. 

During the period October 11,1981. 
through December 31.1981, no person 
shall handle any lot of tomatoes for 
shipment outside the regulated area 
unless they meet the requirements of 
paragraph (a) of this section or are 
exempted by paragraphs (b) or (d) of 
this section. 

(a) Grade. size, container and 
inspection requirements —(1) Grade. 
Tomatoes shall be graded and meet the 
requirements specified for U.S. No. 1. 
U.S. Combination, U.S. No. 2. or U.S. No. 
3. of the U.S. Standards for Grades of 
Fresh Tomatoes. When not more than 15 
percent of tomatoes in any lot fail to 
meet the requirements of U.S. No.l 
grade and not more than one-third of 
this 15 percent (or 5 percent) are 
comprised of defects causing very 
serious damage including not more than 
one percent of tomatoes which are soft 
or affected by decay, such tomatoes 
may be shipped and designated as at 
least 85 percent U.S. No* 1 grade. 

(2) Size, (i) Tomatoes shall be at least 
2%t inches in diameter and be sized in 
one or more of the following ranges of 
diameters. Measurement of diameters 
shall be in accordance with the methods 
prescribed in § 2851.1859 of the U.S. 
Standards for Grades of Fresh 
Tomatoes. 



(ii) Tomatoes of designated sizes may 
not be commingled unless they are over 
2*%i inches in diameter and each 
container shall be marked to indicate 
the designated size. 

(iii) Only numerical terms may be 
used to indicate the above listed size 
designations on containers of tomatoes, 
except when tomatoes are commingled 
the containers can be marked 6 x 6 A 
Lgr. or 5 x 6 & Lgr. 

(iv) To allow for variations incident to 
proper sizing, not more than a total of 
ten (10) percent, by count, of the 
tomatoes in any lot may be smaller than 
the specified minimum diameter or 
larger than the maximum diameter. 

(3) Containers . (i) Tomatoes shall be 
packed in containers of 20. 30 or 40 
pounds designated net weights and 
comply with the requirements of 

( 2851.1803 of the U.S. tomato standards. 

(ii) Each container shall be marked to 
indicate the designated net weight and 
must show the name and address of the 
shipper in letters at least one-fourth (V«) 
inch high. 

(iii) If the container in which the 
tomatoes are packed is not clean and 
bright in appearance without marks, 
stains, or other evidence of previous use. 
the lid of such container shall be marked 
in a principal display area at least 2Vfe 
inches high and 4Vfc inches long with the 
words “USED BOX” in letters not less 
than 1 Va inches high and the name of the 
shipper and point of origin in letters not 
le98 than % inch high. 

(4) Inspection. Tomatoes shall be 
inspected and certified pursuant to the 
provisions of { 966.60. Each handler who 
applies for inspection shall register with 
the committee pursuant to $ 966.113. 
Handlers shall pay assessments as 
provided in § 966.42. Evidence of 
inspection must accompany truck 
shipments. 

(b) Special purpose shipments. The 
requirements of paragraph (a] of this 
section shall not be applicable to 
shipments of tomatoes for canning, 
experimental purposes, relief, charity or 
export if the handler thereof complies 
with the safeguard requirements of 
paragraph (c) of this section. Shipments 
for canning are also exempt from the 
assessment requirements of this part. 

(c) Safeguards. Each handler making 
shipments of tomatoes for canning. 


experimental purposes, relief, charity or 
export in accordance with paragraph (b) 
of this section shall: 

(1) Apply to the committee and obtain 
a Certificate of Privilege to make such 
shipments. 

(2) Prepare on forms furnished by the 
committee a report in quadruplicate on 
such shipments authorized in paragraph 
(b) of this section. 

(3) Bill or consign each shipment 
directly to the designated applicable 
receiver. 

(4) Forward one copy of such report to 
the committee office and two copies to 
the receiver for signing and returning 
one copy to the committee office. Failure 
of the handler or receiver to report such 
shipments by signing and returning the 
applicable report to the committee ofTice 
within ten days after shipment may be 
cause for cancellation of such handler’s 
certificate and/or receiver’s eligibility to 
receive further shipments pursuant to 
such certificate. Upon cancellation of 
any such certificate, the handler may 
appeal to the committee for 
reconsideration. 

(d) Exemption. —(1) For types. The 
following types of tomatoes are exempt 
from these regulations: Elongated types 
commonly referred to as pear shaped or 
paste tomatoes and including but not 
limited to Sun Marzano, Red Top and 
Roma varieties; cerasiform type 
tomatoes commonly referred to as 
cherry tomatoes: hydroponic tomatoes; 
and greenhouse tomatoes. 

(2) For minimum quantity. For 
purposes of this regulation each person 
subject thereto may handle up to but not 
to exceed 60 pounds of tomatoes per day 
without regard to the requirements of 
this regulation but this exemption shall 
not apply to any shipment or any 
portion thereof of over 00 pounds of 
tomatoes. 

(3) For special packed tomatoes. 
Tomatoes which met the inspection 
requirements of paragraph (a)(4) of this 
section which are resorted, regraded 
and repacked by a handler who has 
been designated as a “Certified Tomato 
Repacker" by the committee are exempt 
from (i) the tomato grade classifications 
of paragraph (a)(1) of this section, (ii) 
the size classifications of paragraph 
(a)(2) of this section except that the 
tomatoes shall be at least 2%i inches in 
diameter and (iii) the container weight 
requirements of paragraph (a)(3) of this 
section. 

(4) For varieties . Upon 
recommendation of the committee, 
varieties of tomatoes that are elongated 
or otherwise misshapen due to adverse 
growing conditions may be exempted by 
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the Secretary from the provisions of 
paragraph (a)(2) Sne of this section. 

(e) Definitions . '‘Hydroponic 
tomatoes'* means tomatoes grown in 
solution without soil; "greenhouse 
tomatoes" means tomatoes grown 
indoors. A "Certified Tomato Repacker" 
is a repacker of tomatoes in the 
regulated area who has the facilities for 
handling, regrading, resorting and 
repacking tomatoes into consumer size 
packages and has been certified as such 
by the committee. "U.S. tomato 
standards" means the revised United 
States Standards for Grades of Fresh 
Tomatoes (7 CFR 2851.1855-2851.1877), 
effective December 1,1973. as amended, 
or variations thereof specified in this 
section. Other terms in this section shall 
have the same meaning as when used in 
Marketing Agreement No. 125, os 
amended, and this part, and the U.S. 
tomato standards. 

(f) Applicability to imports . Under 
Section 8e of the act and 8 980.212 
"Import regulations" (7 CFR 880.212) 
tomatoes imported during the effective 
period of this section shall be at least 
U.S. No. 3 grade and at least 2%g inches 
in diameter. Not more than 10 percent, 
by count in any lot may be smaller than 
the minimum specified diameter. 

(g) Forms. Information collection 
requirements (reporting or 
recordkeeping) under this part are 
subject to clearance by the Office of 
Management and Budget and are in the 
process of review. These information 
requirements shall not become effective 
until such time as clearance by the OMB 
has been obtained. 

(Secs. 1-19. 48 Stat. 31. as amended; (7 U.S.C. 
601-674}) 

Dated October 7,1981. to become effective 
October 11.1901. 

D. S. Kuryloski, 

Deputy Director. Fruit and Vegetable 
Division , Agricultural Marketing Service. 

(FR Doc. *1-21662 FUrd I&46L 145 aid] 

BILLING COOt 54IO-02-M 


FEDERAL HOME LOAN BANK BOARD 
12 CFR Parts 561, 563 and 563c 
(No. 61-5611 

Treatment of Gains and Losses on the 
Sale or Other Disposition of Mortgage 
Assets, Mortgage-Related Securities, 
and Debt Securities; Republication of 
Reserve Requirements 

September 30.1961. 

agency: Federal Home Loan Bank 

Board. 

action: Final rule. 


summary: The Federal Home Loan Bank 
Board amends its regulations governing 
accounting requirements for institutions 
the accounts of which are insured by the 
Federal Savings and Loan Insurance 
Corporation ("insured institutions") to 
permit such institutions to defer and 
amortize gains and losses on the sale or 
other disposition of mortgage loans, 
mortgage-related securities, and debt 
securities not qualifying as liquid assets 
over a period not to exceed the weighted 
average of the remaining terms to 
maturity of the mortgages and securities 
sold or otherwise disposed. The Board 
also amends its net worth and statutory 
reserve requirements by permitting 
losses from the sale or other disposition 
of any type of mortgage loan to qualify 
for the limited exemption from the 
requirements, and by permitting losses 
on the sale or other disposition of 
mortgage-related securities and debt 
securities not qualifying as liquid assets 
to count toward the exemption. Finally, 
the board is taking this opportunity to 
republish its statutory reserve and net 
worth requirements in their entirety, 
with minor corrective amendments. 

The purpose of these amendments is 
to enable insured institutions to improve 
their profitability and reduce their 
interest-rate risk through the disposition 
of mortgages and qualifying securities 
and subsequent reinvestment or other 
use of the proceeds. 

EFFECTIVE DATE: September 30.1881. 

FOR FURTHER INFORMATION CONTACT! 
Michael S. Joseph. Office of 
Examinations and Supervision (202-377- 
6574), or David J. Bristol (202-377-6461) 
or Kenneth F. Hall (202-377-6466). 

Office of General Counsel Federal 
Home Loan Bank Board. 1700 G Street. 
NW„ Washington. D C. 20552. 
SUPPLEMENTARY INFORMATION: On 
August 13.1881, the Board proposed 
regulations that would permit savings 
and loan associations and mutual 
savings banks insured by the Federal 
Savings and Loan Insurance 
Corporation to defer and amortize gains 
and losses on the sale of mortgage loans 
and mortgage-related securities (48 FR 
42275 (August 20,1881)). The proposal 
also would have amended the Board's 
net worth regulation (12 CFR 563.13) by 
expanding the types of mortgage loans 
the sale of which permits a limited 
exemption from the net worth and 
statutory reserve requirements. The 
Board accepted public comments on the 
proposal through September 14,1981. 

Overview of Comments 

The Board received 296 comments on 
the proposed rule, including 238 from 
state- and Federally-chartered savings 


and loan associations, six from trade 
associations, five from mutual savings 
banks, five from consumers, six from 
accountants or accounting 
organizations, two from lawyers, two 
from securities dealers, and seven from 
commercial banks. Other commenters 
included real estate companies, a 
cooperative bank, a government agency, 
and the Federal Home Loan Banks. Of 
the total number of comments received, 
248 strongly favored the proposal, 
asserting that it would provide savings 
and loans with the ability to restructure 
their mortgage portfolios and increase 
the portfolios’ average yields. 
Commenters from each of the groups 
favored the proposal, which was 
supported by most of the savings and 
loans that submitted comments. 

Fifteen commenters opposed the 
proposal because it would permit 
associations to depart from generally 
accepted accounting principles 
("GAAP**). These commenters believed 
that departures from GAAP would result 
in financial statements that would 
incorrectly reflect associations' true 
financial condition. They asserted such 
statements could mislead investors and 
could have a generally adverse impact 
on the public image of the savings and 
loan industry. 

Deferral and Amortization of Gains and 
Losses 

The Board has determined, for 
purposes of the Board's reporting 
requirements, to permit thrift institutions 
insured by the Federal Savings and Loan 
Insurance Corporation (FSUC) to defer 
and amortize gains and losses on the 
disposition of mortgage loans, mortgage- 
related securities (as defined in 12 CFR 
563.17—4(a)(4)), and debt securities that 
do not qualify as liquid assets under 12 
CFR 523.10(g). This authority will assist 
institutions that wish to sell or 
otherwise dispose of mortgages and 
qualifying securities so that they can 
balance the maturities of their assets 
and liabilities and improve the yields of 
their mortgage and securities portfolios. 
The Board is of the view that the 
deferral and amortization of gains and 
losses reflects more accurately the 
actual financial impact on an institution 
of the sale or other disposition of 
mortgages and securities and the 
subsequent use of the proceeds of such 
sales or dispositions. 

The accounting treatment authorized 
by this regulation will assist thrift 
institutions caught in an earnings 
squeeze due to the fact that the yield on 
a substantial portion of their mortgage 
portfolios derives from long-term, fixed- 
rate loans during a time that the interest 
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costs on savings and other liabilities 
have increased dramatically* 

Institutions in this situation may be 
able to improve their earnings and 
reduce future interest-rate risk through a 
well-planned mortgage disposition 
program. In order to sell a mortgage with 
a coupon below prevailing market rates, 
the price must be discounted by an 
amount sufficient to yield the purchaser 
a market rate of return. In an economic 
environment where investors have a 
preference for discount securities, and 
taking into account the existence of 
certain income-tax benefits, an 
institution may be able to improve its 
economic position through disposition 
and reinvestment or other appropriate 
use. 

One such source of improvement is 
the ability of an institution to reinvest 
the proceeds of disposition at a higher 
yield than was required to dispose of the 
ioan (“arbitrage" profits) or by acquiring 
an asset with less risk to the institution. 
In addition, if the institution originates 
new mortgages with the sales proceeds, 
it obtains origination income and the 
potential earnings from the “float" 
associated with maintaining tax and 
insurance escrows. The institution may 
also reduce its effective maturity 
imbalance and future interest-rate risk 
by reinvesting in instruments such as 
adjustable mortgage loans that more 
closely match the interest sensitivity of 
liabilities. 

An additional source of improvement 
is the opportunity for recovering income 
taxes previously paid or for precluding 
their future payment. Because the 
difference between the book value of 
the loan and the price realized from its 
sale is considered a deductible loss for 
tax purposes, it can reduce current tax 
liability or be carried back (or carried 
forward) to reduce tax liability In prior 
(or future) years, thus possibly 
producing o significant increase in 
future earnings and in the intrinsic value 
of the institution. The institution can 
invest the combination of the proceeds 
from the sale and from the taxes 
recovered and increase its earnings 
even if reinvestment is at the same 
market rate at whjch the sold loan was 
discounted. 

Despite the potential advantages of a 
mortgage disposition program, 
institutions have been inhibited from 
undertaking such programs by generally 
accepted accounting principles 
(“GAAP") and regulatory accounting 
principles (“RAP”). GAAP requires an 
institution to recognize the full amount 
of the loss from a sale in the period of 
the sale. Further, i 563.23-3 of the 
Board's Insurance Regulations (12 CFR 
563.23-3) requires use of GAAP except 


where other accounting practices are 
specifically authorized. Thus, should an 
institution have desired to sell a 
significant portion of its low-yielding 
mortgages, it would have been required 
to report immediately the resulting loss 
of income and erosion of its net worth 
resulting from the difference between 
the sales price (market value) and the 
book value of the assets sold. 

The accounting requirement that 
institutions recognize immediately the 
entire loss or gain on a sale of assets is 
predicated on the concept that such a 
gale is a completed transaction, 
representing a termination of the value 
of the asset to the institution. It is the 
Board's view that this accounting rule 
disregards management intent to use the 
proceeds so as to increase future 
profitability and reduce future interest- 
rate risk. By not considering this use of 
the proceeds, the present rules fail to 
account for the on-going nature of the 
institution's business and the fact that 
releasing funds currently invested in 
mortgages, mortgage-related securities 
and debt securities permits 
improvement of a stream of future 
earnings and cash flows. 

To reflect its view that amortization of 
gains and losses from the sale of 
mortgages, mortgage-related securities, 
and debt securities is an acceptable 
method of accounting for such gains or 
losses, the Board is promulgating the 
regulatory authority for such 
amortization substantially as proposed, 
with such changes as are discussed 
below. 

Accounting Treatment 

The major assertion of those opposing 
the proposal was that departures from 
GAAP would result in financial 
statements that incorrectly reflected 
associations' true financial condition. 
This assertion was based on the opinion 
that the sale of mortgages is in itself a 
completed transaction and should be 
reflected in an institution's net worth. 
These commented also stated that 
inclusion of the deferred amount as an 
adjustment to the carrying value of the 
mortgage loan portfolio would preclude 
the comparison of institutions* financial 
statements, which would be prepared on 
different bases. 

The Board has determined to change 
the proposed regulatory reporting 
requirement to make clear that 
unamortized gains and losses must 
appear on an institution's balance sheet 
separately from any other accounts of 
the institution so they will be readily 
identifiable. In this manner, it will be 
possible to determine how an 
institution's balance sheet would have 
reflected the institution's financial 


position if gains and losses had not been 
deferred. 

Long-Term Securities 

The proposal would have permitted 
the amortization of gains and losses 
only for the disposition of mortgage 
loans and mortgage-related securities 
(e.g., FHLMC and GNMA mortgage- 
backed securities). A number of 
commenters asserted that the rationale 
for permitting amortization applies 
equally to sales of debt securities, such 
as municipal and corporate bonds and 
government agency bonds. 

The Board agrees, and therefore has 
determined to permit deferral and 
amortization of gains and losses 
resulting from the sale of certain debt 
securities. The Board believes 
institutions should be authorized to 
defer losses on the sale of qualifying 
debt securities for the same reasons 
such deferral is permitted for the 
disposition of low-yielding mortgages 
and mortgage-related securities. Since 
the thrust of the regulation is to assist 
associations to dispose of assets that 
are illiquid, the final regulation provides 
that only debt securities not qualifying 
as liquid assets under the Board's 
liquidity regulation (12 CFR 523.10(g)) 
are eligible. 

Discounted Prepayments by Borrowers 

Many institutions commented that one 
means they would like to use for 
disposing of mortgages is to permit 
borrowers to prepay their mortgages at 
a discount Since this method produces 
similar results to the sale of mortgages 
on the secondary market, the Board 
believes institutions should be permitted 
- to defer and amortize losses incurred as 
a result of accepting discounted 
prepayments from borrowers. Thus, the 
Board retains the proposed regulatory 
langxiage that includes such 
prepayments in the definition of 
“disposition.'* 

Amortization Periods 

The proposal would have permitted 
deferral of gains and losses over the 
estimated remaining life of the disposed 
mortgage loans. Many commenters 
requested clarification as to the meaning 
of “estimated remaining life". Some 
suggested that, to avoid confusion as to 
the meaning of this term, the Board 
should establish a fixed or minimum 
amortization period, such as 10,15. or 20 
years. One commenter suggested that, 
since the purpose of permitting 
amortization is to aid institutions to 
improve the yields of their mortgage 
portfolios, the amortization period 
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should be (he remaining life of an 
institution's entire mortgage portfolio. 

The final regulation states that the 
maximum amortization period is the 
weighted average of the remaining terms 
to maturity of the disposed assets. Thus, 
institutions need refer only to the 
remaining terms as set out in the loan 
and securities contracts, rather than 
factoring in average rates of default and 
prepayment. The Board believes this 
method is perferable to establishing a 
fixed or minimum amortization period, 
which may not provide institutions with 
sufficient flexibility as regards the 
amortization of gains and losses. In 
addition, the Board believes that the 
length of the amortization period should 
be tied to the remaining terms to 
maturity of the disposed mortgage loans 
and qualifying securities, with the yield 
adjusted to reflect the length of the 
amortization period (see discussion 
below), rather than to some unrelated 
arbitrary period of time. The Board 
notes that the regulation establishes 
only a maximum; institutions are free to 
establish a shorter amortization period. 

Methods of Amortization 

The proposed regulation would have 
required institutions to amortize gains 
and losses using the level-yield method. 

A number of commenters suggested that 
institutions should be given the option to 
use the other methods of amortization 
set out in 12 CFR 563.23-1 (g)( 10). 
specifically, the straight-Une method of 
amortization and the sum-of-the-years 
digits method. 

The Board has determined to permit 
institutions to use either the level-yield 
or straight-line method of amortization. 
The Board is of the view that the level- 
yield method will reflect most 
accurately the effects on an institution's 
financial condition of a sale or other 
disposition of low-yielding assets and 
subsequent use of the proceeds in a 
more profitable manner. Application of 
the level-yield method will result in an 
annual amortization that represents the 
difference between the interest that 
would have been earned from the assets 
disposed of and that which would be 
earned if the proceeds were reinvested 
in new assets With the same remaining 
contractual life and repayment 
requirements as the disposed assets. 

The assumed rate of earnings on the 
asset acquired by reinvestment of the 
proceeds should be the rate of return 
provided the purchaser of the disposed 
assets. The regulation requires that the 
yield to the purchaser must be 
calculated assuming the same remaining 
life us is being used to amortize the los 9 . 
When income tax benefits or deferred 
acquisition credits reduce the amount 


amortized, each period's amortization 
should be ratably adjusted for such 
amounts. 

The table below illustrates the 
straight-line and level-yield 
amortization methods. The example 
assumes that an association sells 
$100,000 (principal amount) of 25-year 
mortgages carrying interest rates of nine 
percent, priced to yield 16 percent to the 
purchaser until the scheduled maturity 


of the loans. The sales price of 
$61,755.12 indicates a loss of $36,244.68, 
which results in income tax benefits, 
assuming the institutions's effective tax 
rate is approximately 30 percent, of 
$11,474,30. In the example, there are no 
deferred acquisition credits related to 
the loans sold. Accordingly, the net 
amount amortized is $26,770.58 
($38,244.88 minus $11,474.30). 


Amortization Schedule for Loss From Sale of 9 Percent Coupon, $100,000 Par, 25-Year 
Mortgage To Yield 16 Percent-Plus Tax Value 
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Changing Accounting Methods 

A number of commenters requested 
clarification as to when and how 
institutions should change their method 
of accounting back to GAAP after 
having deferred and amortized gains 
and losses. In addition, several 
commenters suggested that institutions 
be permitted, on a year-to-year basis, to 
determine whether to use GAAP or to 
defer gains and fosses from all 
dispositions in a particular year. 

The Board is of the view that 
switching back and forth between 
GAAP and the deferral of gains and 
losses is a matter that is best left to an 
institution and its accountants. The final 
regulation requires institutions to use a 
single accounting method for all 
dispositions of mortgages or qualifying 
securities occurring in a particular fiscal 
year. The regulation provides that an 
institution, by resolution of its board of 
directors at the board's first meeting of 
the fiscal year, may elect either to defer 


and amortize gains and losses or to use 
GAAP, regardless of the accounting 
treatment previously used. In addition, 
an institution, by a similar resolution of 
its board, may elect to return to GAAP 
for all mortgages and debt securities on 
which the institution is amortizing gains 
and losses at the time of election. 
Finally, an institution may elect to use 
GAAP prospectively, yet continue to 
amortize gains and losses on mortgages 
and qualifying securities disposed of in 
previous fiscal years. However, an 
Institution may not elect to defer and 
amortize gains and losses on mortgages 
and qualifying securities the disposition 
of which originally was accounted for 
under GAAP. 

Effective Date 

The final regulation provides that 
institutions may amortize gains and 
losses on any disposition of mortgages 
or qualifying securities occurring in a 
fiscal year ending on or after the 
















































Federal Register / Vol. 4a No. 196 / Friday, October 9. 1981 / Rules and Regulations 


50051 


effective date of the regulation 
(September 30.1031). The Board 
determined not to make the regulation 
effective for Fiscal years ending prior to 
September 30,1981. to avoid the 
possibility that books closed prior to the 
regulation's effective date would be re¬ 
opened. In addition, institutions who 
have a fiscal year that ends prior to 
December 31.1982, must make the 
election to use deferral accounting prior 
to (anuary 1,1982. Institutions having a 
fiscal year that ends after December 30, 
1982. must comply with the requirement 
that the election be made at the board of 
directors' first meeting of the fiscal year. 

Net Worth and Statutory Reserve 
Requirements 

In connection with its action 
authorizing the amortization of gains 
and losses from the disposition of 
mortgages or qualifying securities, the 
Board is expanding the similar net worth 
and statutory reserve exemption (12 
CFR 563.13(d)) to include losses due to 
the sale or other disposition of all 
mortgages, mortgage-related securities 
(as defined by 12 CFR 563.17-4(a)(4)) 
and debt securities not qualifying as 
liquid assets under 12 CFR 523.10(g). 
Previously, the exemption had been 
limited to losses on the sale of 
mortgages carrying interest rates of 
seven and one-half percent or less. 

As was proposed, the final regulation 
also eliminates the current ten-pcrcent- 
of-portfolio limit on mortgages sold, the 
maximum amount of such loans that 
may be sold in any one year, the five- 
year maximum-remaming-maturitv 
requirement for such mortgages, the 
"sunset” clause withdrawing the 
exemption with respect to mortgage 
sales after December 31,1982. and the 
five-year period after the sale during 
which the exemption is effective. The 
Board believes all of these provisions 
may unnecessarily hamper institution 
management in arranging financially- 
advantageous sales or other dispositions 
of mortgage assets and debt securities. 

In addition, the Board is eliminating the 
requirement that an institution maintain 
a plan setting forth the benefits the 
institution expects to obtain through use 
of the exemption. The Board views the 
requirement as unnecessary and 
duplicative of records institutions must 
maintain pursuant to subparagraph 
(d)(5) of the regulation. 

Some commenters pointed out that, if 
an institution elects to defer and 
amortize gains and losses, it has little 
need for the net worth and statutory 
reserve exemption provided by 
i 563.13(d). However, there are a 
number of institutions that will elect not 
to defer and amortize gains and losses 


because such an election would require 
adjustments to accounting records they 
prepare under GAAP. For those 
institutions, the exemption provided by 
paragraph (d) can be particularly helpful 
in their efforts to improve the yields of 
their mortgage and securities portfolios. 

The final regulation provides that only 
those institutions that recognize gains 
and losses on the disposition of 
mortgages and qualifying securities 
pursuant to GAAP may use the 
exemption provided by paragraph (d) of 
i 563.13. Thus, institutions that follow 
GAAP in reporting to the Board may use 
the exemption, but institutions that, for 
purposes of reporting to the Board, use 
the deferral treatment authorized by 
i 563c.14 may not use the exemption. 
The Board notes that an institution way 
use the deferral treatment authorized by 
5 563C.14 for purposes of reporting to the 
Board, and CAAP for purposes of 
reporting to the general public. Such an 
institution may not use the exemption 
provided by paragraph (d) in reporting 
to the Board. The Board notes that 
5 563C.14 does not in any way affect any 
obligations an institution may have to 
report to the public or others under 
GAAP. 

Republication and Corrective 
Amendments 

On July 24.1980 (FHLBB Res. No. BO- 
444; 45 FR 50797 (7/31/80)), November 6. 
1980 (FHLBB Res. No. 80-694; 45 FR 
76111 (11/18/80)), November 21.1980 
(FHLBB Res. No. 80-729; 45 FR 82154 
(12/15/80)), and September 4,1981 
(FHLBB Res. No. 81-510; 48 FR 45593 (9/ 
12/81)), the Board amended various 
portions of its regulations establishing 
reserve requirements (12 CFR 561.13, 
563.13. 563.14). In none of these actions 
were $ $ 561.13 and 563.13 published in 
their entirety. To eliminate the potential 
for confusion the Board has determined 
to republish the regulations in full. 

The Board also is making four 
corrective amendments to the 
regulations. First the word "all” is 
inserted in subparagraphs (a)(2) and 
(a)(8) of $ 563.13 to make clear that the 
base to be used for calculation of the 
statutory reserve requirement is "all 
insured accounts,” as defined in 12 CFR 
561.6. This amendment conforms those 
two subparagraphs to subparagraph 
(a)(5), which identifies the statutory 
reserve base correctly. Second, the first 
sentence of subparagraph (a)(5)(f) of 
$ 563.13 is amended to clarify that the 
exception from the 20-year requirement 
applies to institutions that have been 
insured from 18 to 26 years as of July 31. 
1980, the effective date of the applicable 
regulatory provision. Third, the Board is 
amending subparagraph (b)(1) to make 


dear that the net worth requirement 
should be calculated as of the opening 
of business of the first day of the year 
rather than the dose of business of the 
first day. Finally, the Board has 
determined to delete current paragraph 
(c). which authorizes the use of mutual 
capital certificates to meet an 
institution's reserve requirements, 
because mutual capital certificates are 
included in the definition of net worth 
(12 CFR 561.13). 

Final Regulatory Flexibility Analysis 

The Board s objective in adopting 
these amendments is to enable FSLJC* 
insured institutions to upgrade their 
mortgage and securities portfolios 
through the disposition of mortgages and 
qualifying securities and subsequent 
reinvestment of the proceeds. The 
amendments are needed to accomplish 
this objective because, under existing 
accounting principles, institutions must 
recognize gains and losses from the 
disposition of mortgages and qualifying 
securities immediately, and thus are 
inhibited from disposing of low-yielding 
assets because of the erosion of their 
financial condition such disposition will 
appear to cause. The Board believes 
existing accounting principles fail to 
reflect the value to an institution of the 
reinvestment of proceeds from the 
disposition of assets into higher-yielding 
or more rate-sensitive assets, and thus 
authorizes the use of a method of 
accounting that would not involve such 
inaccuracy. 

The issues raised by public comments 
on the Board's proposal are summarized 
elsewhere in this document, as are 
changes to the proposal due to such 
comments. 

The only significant alternative to its 
action considered by the Board was 
easing of the Board's reserve 
requirements. The Board rejected this 
alternative because it did not go to the 
heart of the matter—the ability of 
institutions to dispose of mortgage 
assets and qualifying securities, reinvest 
the proceeds, and accurately reflect the 
true financial impact of such actions on 
the institutions' financial statements. In 
addition, the Board notes that { 403(b) 
of the National Housing Act (12 U.S.C. 
1726(b)) imposes a reserve requirement 
of at least three percent of all insured 
accounts. Instead, the Board has 
provided institutions with an optional 
method of accounting, and has 
authorized an exemption from the 
reserve requirements that is related 
specifically to losses incurred in the sale 
of mortgages and qualifying securities. 

Copies of this document may be 
obtained through the Board's Public 
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Information Officer, Office of General 
Counsel, Federal Home Loan Bank 
Board. 1700 G Street NW.. Washington. 
D.C. 20552. 

The Board finds that delay of the 
effective date of this regulatory action 
for 30 days after publication pursuant to 
5 U.S.C. 553(d) and 12 CFR 508.14 is 
unnecessary because (1) it relieves 
restriction, and (2) it is in the public 
interest that the regulation be effective 
immediately so that institutions can 
elect the optional accounting treatment 
for mortgages and qualifying securities 
disposed of in 1981. 

Accordingly, the Board hereby 
amends Parts 563 and 563c, and 
republishes in their entirety 88 561.13 
and 563.13, Subchapter D, Chapter V of 
Title 12, Code of Federal Regulations, as 
set forth below. 

Subchapter D—Federal Savings and 
Loan Insurance Corporation 

PART 561—DEFINITIONS 

1. Republish 5 561.13 to reflect 
changes published after Jan. 1.1981 up 
to and including Sept. 12,1981, as 
follows: 

8 561.13 Net worth. 

The term “net worth” means the Bum 
of all reserve accounts (except specific 
or valuation reserves), retained 
earnings, permanent stock, mutual 
capital certificates (issued pursuant to 
8 563.7-4 of this Subchapter), securities 
which constitute permanent equity 
capital in accordance with generally 
accepted accounting principles (if 
approved by the Corporation), and any 
other nonwithdrawable accounts of an 
insured institution, except that (a) 
capital stock may be included as net 
worth if it would otherwise qualify as 
permanent stock but for cither a 
provision permitting redemption in the 
event of a merger, consolidation or 
reorganization approved by the 
Corporation where the issuing 
institution is not the survivor, or a 
provision permitting redemption where 
the funds for redemption are raised by 
the issuance of permanent stock, and (b) 
the aggregate amount of all outstanding 
and proposed mutual capital certificates 
which include a redemption provision 
permitted under 6 563.7—6(l)(2)(v)(o) 
shall not exceed 20 percent of the 
issuing institution’s net worth. For 
purposes of satisfying the annual closing 
net worth requirement of § 563.13(b) of 
this Subchapter, there may be included 
as net worth, up to a limit of 20 percent 
of such net %vorth requirement, the 
principal amount of any subordinated 
debt securities (the amount of which 
shall be calculated as provided in 


8 563.8 of this Subchapter) issued upon 
written approval by the Corporation of 
an application submitted pursuant to 
8 563.8-1 of this Subchapter, as long as 
the remaining period to maturity (or time 
of any required sinking fund or other 
prepayment or reserve allocation, with 
respect to the amount of such 
prepayment or reserve) is not less than 
one year. For purposes of satisfying any 
net worth requirement of the 
Corporation other than the annual 
closing net worth requirement of 
8 563.13(b). there may be included as net 
worth, to the extent explicitly 
authorized in writing by the 
Corporation, the principal amount of 
any subordinated debt securities issued 
pursuant to 8 563.8-1 or otherwise with 
the specific prior written approval of the 
Corporation. 

PART 563—OPERATIONS 

2. Amend 8 563.13 by amending 
paragraphs (a) and (b), removing 
paragraph (c), redesignating paragraphs 

(d) . (e) and (f) as paragraphs (c), (d) and 

(e) , and revising new paragraph (d) to 
read as follows: 

§ 563.13 Reserve accounts. 

(a) Statutory reseri'e requirement 

(1) This reserve requirement is 
established, pursuant to subsection 
403(b) of the National Housing Act of 
1934, as amended, solely for absorption 
of bad debts and other losses. 

(2) The reserve requirement shall be 
an amount equal to four percent of all 
insured account balances on the date of 
calculation, or the average of such 
account balances on such date and on 
one or more of the four immediately 
preceding annual calculation dates, 
provided all such dates are consecutive: 
provided, that institutions that have not 
reached the twentieth anniversary of 
insurance of accounts shall calculate the 
reserve requirement by multiplying the 
above percentage by a fraction of which 
the numerator is the number of 
consecutive years of insurance and the 
denominator is twenty. The calculation 
period shall be as described in 
paragraph (b)(1) of this section. 

(3) Institutions may count as reserves 
meeting the reserve requirement those 
items listed in the definition of net 
worth, as set forth in 8 561.13 of this 
Subchapter, except that the following 
Items shall be excluded: 

(i) subordinated debt securities; 

(ii) specific loss reserves; and 

(iii) mutual capital certificates which 
include a redemption provision pursuant 
to 8 563.7-4(l)(2)(v)(o) to the extent the 
amount of such certificates included in 
the institution’s net worth in accordance 


with 8 561.13 exceeds 20 percent of the 
statutory reserve requirement. 

(4) Institutions shall maintain until the 
next annual closing date reserves at 
least equal to the dollar amount required 
at the last closing date. 

(5) (i) Each Institution shall, at any one 
annual closing date not later than the 
twentieth anniversary of insurance of 
accounts, have reserves equal to four 
percent of all insured accounts on such 
date except that institutions that have 
been insured from 18 to fewer than 26 
years as of July 31.1980, shall meet this 
requirement within 26 years of the date 
of insurance, (ii) Institutions may apply 
to the Corporation for extension of the 
time period, up to a maximum of the 
thirtieth anniversary, on the grounds 
that such action is necessary for the 
institution to meet mortgage needs. The 
Principal Supervisory Agent of the 
institution's Federal Home Loan Bank 
district is hereby delegated authority to 
approve such applications upon a 
determination that the institution has 
the opportunity and willingness to make 
additional mortgage loans and provided 
that the Agent does not take supervisory 
objection to the probable effect of the 
extension on the institution's safe and 
sound operating condition. If approval is 
denied, the application shall be 
forwarded for review and final decision 
by the Corporation. 

(8) Items previously credited to the 
predecessor Federal Insurance Reserve 
Account shall be designated “restricted 
retained earnings” in the list of items 
comprising the net worth account, and 
shall be used only for absorption of 
losses. Items earmarked or otherwise 
designated but not credited to that 
Account may be designated as restricted 
retained earnings. 

(7) Payment of dividends to insured 
members must be made in accordance 
with 8 563.14 of this Part. 

(8) The term “all insured accounts” as 
used in this paragraph has the meaning 
prescribed in 8 561.6 of this Subchapter, 

(b) Net worth requirement . 

(1) Calculation period. The annual net 
worth requirement, as set forth in 
paragraph (b)(2) of this section, shall be 
established as of the opening of 
business of the first day of each fiscal 
year and shall be met on the annual 
closing date of the yean Provided, That 
institutions shall change to the 
beginning-of-year calculation by January 
1.1983, or sooner, but that if such 
change is made prior to that date, there 
may be no reversion to the end-of-year 
calculation. 

(2) Minimum required amount On the 
annual closing date of the twentieth 
anniversary of insurance of accounts 
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and on each annual closing date 
thereafter, an insured institution shall 
have net worth at least equal to the sum 
of (t) four percent of the amount on the 
date specified in paragraph (b)(1) of thi9 
section or of the average amount on 
such date and on the corresponding 
date(s) of one or more of the four 
immediately preceding fiscal years 
(provided all such dates are 
consecutive) of all liabilities (/.*., total 
assets minus net worth) of the 
institution, plus (ii) an amount equal to 
20 percent of the institution's scheduled 
items. Commencing with the annual 
closing date after the fiscal year in 
which a certificate of insurance is 
issued, each insured institution that has 
not reached the twentieth anniversary of 
insurance of accounts shall have a net 
worth at least equal to the sum of the 
amount required by (i) above multiplied 
by a fraction of whidi the numerator is 
the number of consecutive years of 
insurance of accounts and the 
denominator is twenty, plus an amount 
equal to 20 percent of the institution's 
scheduled items. 

(3) Maintenance of minimum level. 
Institutions shall maintain until the next 
annual closing date net worth at least 
equal to the dollar amount required at 
the last closing date. 

(4) Qualifying balance deduction . The 
amount of the minimum net worth 
requirement imposed by paragraph 

(b)(2) of this section will be reduced by 
three cents for each dollar of "qualifying 
balances" held by the institution in an 
amount not exceeding ten percent of the 
amount of net worth that would 
otherwise be required by paragraph 
(b)(2). "Qualifying balances," as used in 
this paragraph, means (i) interest- 
bearing liquid assets, as described in 

S 523.10 of this Chapter (including 
accrued interest on unpledged assets 
that qualify as liquid assets within that 
definition or that would so qualify 
except for their maturities), provided 
that they will mature within one year, 

(ii) up to one-half of all mortgages on 
which the interest rate may fluctuate, 
and (iii) fixed-rate, liability sources of 
funds (including outside borrowings and 
Federal Home Loan Bank advances but 
excluding certificate accounts permitting 
withdrawal of account funds prior to 
maturity) thot have a remaining term to 
maturity of more than five years. 

(c) Failure to meet statutory reserve 
or net worth requirements. If an insured 
institution fails to meet the statutory 
reserve requirement set forth in 
paragraph (a) of this section or the net 
worth requirement set forth in 
paragraph (b) of this section, the 
Corporation may, whether through 


enforcement proceedings or otherwise, 
require such institution to take one or 
more of the following corrective actions: 

(1) Increase the amount of its net 
worth to a specified level or levels; 

(2) Convene a meeting or meetings of 
its board of directors with the Director, 
Office of Examinations and Supervision, 
or his designee, for the purpose of 
accomplishing the objectives of this 
section: 

(3) Reduce the rate of earnings that 
may be paid on savings accounts; 

(4) Limit the receipt of deposits to 
those made to existing accounts; 

(5) Cease or limit the issuance of new 
accounts of any or all classes or 
categories, except in exchange for 
existing accounts; 

(6) Cease or limit lending or the 
making of a particular type or category 
of loan; 

(7) Cease or limit the purchase of 
loans or the making of specified other 
investments; 

(8) Limit operational expenditures to 
specified levels; 

(9) Increase liquid assets and maintain 
such increased liquidity at specified 
levels; or 

(10) Take such other action or actions 
as the Corporation may deem necessary 
or appropriate for the protection of the 
Corporation, the insured institution, or 
depositors or investors in the insured 
institution. 

(d) Exemption relating to the sale or 
other disposition of mortgages, 
mortgage-related securities and certain 
debt securities. An institution shall not 
be required to meet the minimum net- 
worth requirement set out in paragraph 
(b)(2) of this section or the statutory- 
reserve requirement set out in paragraph 
(a)(2) of this section, to the following 
extent and subject to the following 
conditions: 

(1) failure to meet the minimum net- 
worth or reserve requirements shall 
result solely from losses recognized (net 
of related income taxes computed in 
accordance with generally accepted 
accounting principles), pursuant to 
generally accepted accounting 
principles, from the sale or other 
disposition of mortgage loans, mortgage- 
related securities (as defined in 

§ SG3.17— 4(a)(4) of this Subchapter), and 
debt securities that do not qualify as 
liquid assets under { 523.10(g) of this 
Chapter. 

(2) the institution intends to use the 
proceeds of such sales or other 
dispositions so as to improve its future 
profitability and/or to reduce its 
interest-rate risk; 

(3) the authority granted by this 
paragraph (d) shall not be used to 


reduce the institution's statutory reserve 
to less than 3 percent; 

(4) the exemption shall be effective for 
no more than the average of the 
remaining terms to maturity of the 
mortgage loans and qualifying debt 
securities sold or otherwise disposed of; 
and 

(5) the institution shall maintain 
complete records of all transactions 
undertaken pursuant to this paragraph. 

(e) Charging of losses to statutory 
reserve. Losses charged to the statutory 
reserve under paragraph (a) of this 
section shall exhaust all other net worth 
accounts in the statutory reserve before 
constituting a charge against mutual 
capital certificates. 

PART 563c—ACCOUNTING 
REQUIREMENTS 

Subpart B—Other Accounting 
Requirements 

3. Add new fi 563c.l4. to read as 
follows: 

$ 563c. 14 Accounting for gains and losses 
on the sale or other disposition of 
mortgage, mortgage-related securities 
loans and certain debt securities. 

(a) General. An institution, by 
resolution of its board of directors at the 
board's first meeting of the fiscal year, 
may elect to defer and amortize all gains 
and losses (net of related income taxes 
computed in accordance with generally 
accepted accounting principles) on any 
sale or other disposition, occurring in 
that fiscal year, of mortgage loans, 
mortgage-related securities (as defined 
in $ 503.17—4(a)(4) of this Subchapter), 
and debt securities that do not qualify 
as liquid assets under § 523.10(g) of this 
Chapter because of their maturities or 
that have remaining terms to maturity of 
at least five years. Using the same 
procedure, an institution may revoke 
any prior election(s) to amortize gains 
and losses on the disposition of such 
assets. 

(b) Amortization. An institution 
making this election shall: 

(1) demonstrate an intent to use the 
sale proceeds so as to Improve the 
Institution's future profitability and/or 
reduce interest-rate risk; 

(2) if it is a state-chartered institution, 
exercise this election only if its state 
supervisory authority has provided the 
Corporation either specific or blanket 
concurrence for state law purposes in 
the use of this accounting treatment; and 

(3) account for such gains and losses 
as follows: 

(i) such gains and losses (net of 
related income taxes computed in 
accordance with generally accepted 
accounting principles) shall be carried in 
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a separate account and shall be readily 
identifiable in the institution's statement 
of condition; 

(ii) such gains or losses shall be 
amortized by the straight-line method as 
described in S 563.23-1 (g)(10)(i) of this 
Subchapter, or by the level-yield 
method, as described in i 563.23- 
UgJUOHiii). over a period not to excoed 
the average of the remaining terms to 
maturity of the disposed mortgage loans 
or debt securities, with the yield 
calculated to reflect the length of the 
amortization period. 

(c) For purposes of this section, 
"disposition" includes, but is not limited 
to. (1) prepayment at a discount of an 
institution's mortgage loons by existing 
borrowers, (2) sales of mortgage loans 
and participation interests therein, 
mortgage-related securities, and 
qualifying debt securities, and (3) 
exchanges of assets eligible for 
disposition under this section. 

(d) The accounting treatment 
authorized by this section may be used 
only for mortgages and qualifying 
securities sold or otherwise disposed of 
during fiscal years ending on or after 
September 30.1981. The board of 
directors of any institution that has a 
fiscal year ending prior to December 31, 
1982. must make the election authorized 
by paragraph (a) prior to January 1,1982. 

(See*. 402. 403.407. 48 Stat. 1258. 1257,1280, 
as amended (12 U.S.C. 1725.1728,1730). 

Rcorg. Plan No. 3 of 1947,12 FR 4691. 3 CFR 
1943-48 Comp., p. 1071) 

Federal Home Loan Bank Board, 
lames McCarthy, 

Acting Secretary. 

\v* Doc n-a>4*i nu lo-aai. &«& im) 
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DEPARTMENT OF COMMERCE 
International Trade Administration 
15 CFR Part 379 

Revision of Regulations to Require a 
Validated License for Export of 
Technical Data Related to Infrared 
Imaging Equipment to all Destinations 
Except Canada 

agency: Office of Export 
Administration. International Trade 
Administration, Commerce. 
action: Interim rule and request for 
comments. 


summary: This rule amends the 
Regulations to prohibit the export of 
technical data related to infrared 
imaging equipment under General 
License GTDR. This action results from 
a previous decision by the U.S. 


Department of State. Office of Munitions 
Control (OMC), to transfer licensing 
Jurisdiction for such equipment and 
technical data to the U.S. Department of 
Commerce. Office of Export 
Administration (OEA) to the same 
degree as previously controlled by 
OMC This Department has determined 
that technical data relating to infrared 
imaging equipment has the potential for 
significant military application that 
could prove detrimental to the national 
security of the United States. 
Accordingly, validated license controls 
are imposed on exports of this 
technology to all destinations except 
Canada. This permits a case-by-case 
review by the Department to determine 
the significance of each export to the 
national security of the United States. 
This rule also clarifies the technical data 
regulations to show that data relating to 
reciprocating internal combustion 
engines are exportable under General 
License GTDR. 

oates: This rule becomes effective on 
October 9.1981, but may be further 
revised in light of any comments 
received. Comments must be received 
by the Department before noon, 
December 8,1981. 

addresses: Written comments (five 
copies when possible) should be sent to: 
Richard J. Isadore. Director, Operations 
Division, Office of Export 
Administration, Washington, D.C. 20044. 

The public record concerning these 
regulations may be inspected at the 
International Trade Administration 
Freedom of Information Records 
Inspection Facility. Room 3102, U.S. 
Department of Commerce. 14th Street 
and Constitution Avenue, N.W., 
Washington. D.C 2023a 
FOR FURTHER INFORMATION CONTACT! 

Oral communications: Oral 
communications or requests for further 
information concerning the rule should 
be directed to: Archie Andrews, 

Director, Exporters' Service Staff, Office 
of Export Administration. Telephone: 

(202) 377-4811. 

SUPPLEMENTARY INFORMATION: Section 
13(a) of the Export Administration Act 
of 1979 (Pub. L 96-72, 50 U.S.C. app. 

2401 et seq.) ("the Act") exempts 
regulations promulgated under the Act 
from the public participation in 
rulemaking procedures of the 
Administrative Procedure Act This 
regulation is not a major rule within the 
meaning of section 1(b) of Executive 
Order 12291 (46 FR 13193. February 19. 
1981). 

This rule will not have a significant 
economic impact on a substantial 
number of small business entities 


because it is only transferring 
jurisdiction over a commodity from one 
agency to another. This rule does not 
impose a burden under the Paperwork 
Reduction Act of 1980. 44 U.S.C 3501 et 
seq . 

However, because of the importance 
of the issues raised by these regulations 
and the intent of Congress set forth in 
section 13(b) of the Act these 
regulations are issued in the interim 
form and comments will be considered 
in developing final regulations. 

The period for submission of 
comments will close at noon. December 
8.1981. All comments received before 
the close of the comment period will be 
considered by the Department in the 
development of final regulations. While 
comments received offer the close of the 
comment period will be considered if 
possible, their consideration cannot be 
assured. Public comments which are 
accompanied by a request that part or 
all of the material be treated 
confidentially, because of its business 
proprietary nature or for any other 
reason, will not be accepted. Such 
comments and materials will be 
returned to the submitter and will not be 
considered in any further revision to the 
regulations. 

All public comments on these 
regulations will be a matter of public 
record and will be available for public 
inspection and copying. In the interest of 
accuracy and completeness, comments 
in written form are preferred. If oral 
comments are received, they must be 
followed by written memoranda which 
will also be a matter of public record 
and will be available for public review 
and copying. Communications from 
agencies of the United States 
Government or foreign governments will 
not be made available for public 
inspection. 

The public record concerning these 
regulations will be maintained in the 
International Trade Administration 
Freedom of Information Records 
Inspection Facility. Room 3102, U.S. 
Department of Commerce. 14th Street 
and Constitution Avenue, NW, 
Washington. D.C. 20230. Records in this 
facility, including written public 
comments and memoranda summarizing 
the substance of oral communications, 
may be inspected and copied in 
accordance with regulations published 
in Part 4 of Title 15 of the Code of 
Federal Regulations. Information about 
the inspection and copying of records at 
the facility may be obtained from Mrs. 
Patricia L Mann, the International 
Trade Administration Freedom of 
Information Officer, at the above 
address or by calling (202}-377-3031. 
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PART 37d—EXPORT 
ADMINISTRATION REGULATIONS 

Accordingly, S 379.4(d) of the Export 
Administration Regulations (15 CFR 
Part 366 et seq.) is amended as follows: 

Section 379.4(d)(1) and (d)(8) are 
revised, (d)(9) is redesignated as (d)(10). 
and a new paragraph (d)(9) is added, to 
read as follows: 

9 379.4 General license GTDR: Technical 
data under restriction. 

• • ♦ • • 

(dr** 

(1) Civil aircraft, dvil aircraft 
equipment parts, accessories, or 
components, except laminated or 
tempered safety glass for aircraft 
hydraulic motors; reciprocating internal 
combustion engines; air-conditioning 
systems; heat exchangers and oil and 
liquid coolers; pumps, air compressors, 
fans, and blowers; fire extinguishing 
systems; electric motors and motor 
controls; electrical apparatus for 
making, breaking, or protecting 
electrical drcuits; ignition harness and 
cable sets; electrical starting and 
ignition equipment meters and 
instruments; alarm, warning, and 
signaling instruments; constant speed 
propellers, fixed pitch and ground- 
adjustable propellers for non-military 
aircraft and rotors and rotor blades for 
non-powered rotorcraft, landing lights 
and other lighting fixtures; apparatus, 
equipment, and components for oxygen 
systems; mechanical tachometers, and 
other aircraft Instruments n.e,s. included 
in the Commodity Control List under No. 
6599; 

• • • ♦ • 

(6) Airborne detection and tracking 
equipment using infrared radiation; 

(9) Infrared imagining equipment; and 

(10) Any other commodity under the 
export control jurisdiction of the Office 
of Export Administration, if such 
commodity is not covered by an entry 
on the Commodity Control List. 

(Secs. 5.15 and 21. Pub. L 96-72. 93 Stat 503. 
50 U.S.C. opp. 2401 et seq.; E.0.12214 (45 FR 
29783. May 6,1980): Department Organization 
Order 10-3, (45 FR 0141, January 25. I960); 
International Trade Administration 
Organisation and Function Orders 41-1, (45 
FR 11862. February 22.1960) and 41-1 (45 FR 
65003, October 1.1960)) 

Dated: September 2,1981. 

William V. Skidmore. 

Director, Office of Export Administration. 

{FR Doc >1-29402 Filed KMMTL *41 «m| 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 8 and 141 
(Docket No. RM81-36) 

Licensed Hydropower Development 
Recreation Report; FERC Form No. 80; 
Revision 

agency: Federal Energy Regulatory 
Commission. 

action; Final rule._ 

summary: The Federal Energy 
Regulatory Commission (Commission) 
revises Form No. 80. “Licensed 
Hydropower Development Recreation 
Reporf* and the related regulations at 18 
CFR 8.11 and 141.14. Form No. 80 
collects information on a biennial basis 
concerning recreational opportunities 
and facilities at developments within 
hydroelectric projects licensed by the 
Commission. 

The elements in the form are 
consolidated, simplified, and clarified 
and the form is red#ced in size by 
approximately 60 percent. The revisions 
to Form No. 80 are part of the 
Commission's ongoing program to 
eliminate reporting requirements that 
are not necessary to the Commission’s 
performance of its regulatory 
responsibilities and to reduce the 
burden of filing required information 
with the Commission. 
date: The revisions are effective 
October 29,1981. 

addresses: Copies of the Form No. 80 
are available at the Federal Energy 
Regulatory Commission. Office of Public 
Information, 825 North Capitol Street. 
NE.. Room 1000, Washington. D.C 20426. 

FOR FURTHER INFORMATION CONTACT: 

John O. Young, Office of Electric Power 
Regulation. 825 North Capitol Street NE., 
Room 306RB, Washington, D.C. 20426. 
(202) 376-4312. 

SUPPLEMENTARY INFORMATION: 

L Introduction 

The Federal Eneigy Regulatory 
Commission (Commission) revises the 
Form No. 80, 1 “Licensed Hydropower 
Development Recreation Reporf) and 
the related regulations at 18 CFR 8.11 
and 141.14. The revisions are part of the 
Commission's ongoing program to 
review and evaluate all of its reporting 
requirements and to eliminate those 


1 Form No. 60 (Attachment* A and B) la not being 
printed by tha Federal Rrpilor. Copies of the Form 
No. 80. including *11 instructions to the form are 
available al the Commission** Office of Public 
Information. 625 North Capitol Street. NE.. Room 
1000. Washington. D.C 20428. 


requirements which pose unnecessary 
reporting burdens and are unnecessary 
to the performance of the Commission's 
regulatory responsibilities. As a result of 
this rulemaking, the number of data 
elements in the form are reduced by 
approximately 60 percent. This should 
result in a net decrease of 75 percent in 
the time it takes for respondents to 
collect, record and submit data for each 
filing of the form. Thus, only 10 hours 
should be needed to complete the form, 
instead of the 40 hours previously 
needed. 

II. Description and Uses of Form No. 80 

Form No. 80 gathers information about 
recreational facilities and recreational 
opportunities at developments within 
hydroelectric projects 1 licensed by the 
Commission under the Federal Power 
Act. 1 These data are used to determine 
whether the public's need for water* 
based recreational facilities is being met 
by the licensees of such projects and 
whether additional efforts should be 
made to meet current and future 
recreational needs. 

The Form No. 80 is currently filed by 
about 160 hydroelectric project 
licensees. The form is required to be 
submitted every other year and it 
collects data only for the calendar year 
immediately preceding the year in which 
it is filed. 

HI. Summary of Proposed Changes 

The Notice of Proposed Rulemaking to 
revise Form No. 80 (notice) was issued 
on July 2,1981 (46 FR 35298. July 8.1961). 
By that notice, the Commission 
proposed to completely redesign Form 
No. 80 to consolidate and clarify 
necessary data requirements, eliminate 
unnecessary elements and update 
certain of the reporting requirements. 
The notice also stated that the 
instructions would be revised to provide 
that only the 1981 filing or on initial 
(first-time) filing of the revised Form No. 
80 would have to be a complete filing: 
after 1961, the form would be preprinted 
by the Commission so that respondents 
would have only to “change, delete or 
add to" the previously submitted 
information as necessary. 

With respect to the Commission's 
regulotions that require the filing of 


•For purposes of Form No. 8a each development 
within a project contains • reservoir, or ■ generating 
station and its specifically-related waterways. 

9 According to the provisions of the Department of 
Energy Organization Act (DOE Act), the 
Commission Is authorized to Issue licenses for 
hydropower projects under sections 4 and 15 of the 
Federal Power Act (10 US.C. ? 97.606). Also 
according to the DOE Act the Commission collects 
Form No. 00 data under section 304 of the Federal 
Power Act (16 U&C. 825c) 
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Form No. 80, the most significant 
revisions in the notice were proposed 
for § 8.11. That section would reflect the 
changes to the instructions whereby 
project licensees would complete the 
Form No. 80 in its entirety only for the 
1981 filing or for initial filings of the 
form. Subsequent filings would have to 
be completed only to the extent needed 
to update previously-submitted data. 
Another revision was proposed for 
S 8.11 to reflect changes in other 
portions of the Commission's regulations 
pursuant to requirements in the Public 
Utility Regulatory Policies AcL 4 

IV. Summary and Analysis of Comments 

In response to the Notice of Proposed 
Rulemaking, the Commission received 
comments from six electric utility 
companies and one association 
representing the majority of investor- 
owned electric utility companies. 4 All of 
the comments supported the 
Commission's efforts to reduce the 
amount of data collected in the form and 
decrease the amount of preparation time 
needed to complete Form No. 80. One 
commenter stated that the proposed 
revisions to delete approximately 60 
percent of the data elements from the 
current form should result in a 75 
percent decrease in the time required to 
complete the form. Another commenter 
noted that the reduction and 
simplification of the reporting 
requirements in the Form No. 80 would 
also benefit its customers through cost 
savings. 

Two commenters offered specific 
suggestions to further revise the Form 
No. 80 requirements. Both of these 
commenters were concerned about the 
proposed change in the filing date for 
the form from November 30 of each odd- 
numbered year to February 28 of each 
odd-numbered year.* * Because the form 
reports information for the previous 
calendar year, only two months would 
be available to collect and synthesize 
this information before it had to be filed. 
The commenters argued that this would 
present certain difficulties for 


4 For a complete discussion of the proposed 
rrvtfionB to Form No. 80. tee Part II of the Notice of 
Proposed Ruirmaking. 

* American Electnc Power Service Corporation 
f AEP). Georgia Power Company. Northeast Utilities 
(representing the Connecticut Light and Power 
Company, the Hartford Electric Light Company. 
Western Massachusetts Electric Company, Holyoke 
Water Power Company. Northeast Utilities Service 
Company and Northeast Nuclear Energy Company). 
Southern California Edison Company. Utah Power 
and Light Company, the Washington Water Power 
Company, and Edison Electnc Institute (EET). 

•The Notice of Proposed Rulemaking required 
that the initial submissions of the revised Form Na 
SO be made by November 30. lflftl. Subsequent 
filings of this biennia) report would be required by 
February 28th of each odd-numbered year 


respondent companies, including the 
burden of compiling the data for the 
Form No. 80 at the same time that other 
reports must be prepared for the 
Commission and for other agencies. One 
of the commenters suggested an April 
1st deadline, as an alternative. The 
other commenter preferred the current 
November 30th filing date, but added 
that May 31st may also be appropriate. 

In response to these comments, the 
Commission has changed the filing date 
for submitting the Form No. 80 to April 
1st of each odd-numbered year. This 
new date will be effective for reports 
due subsequent to the 1981 filing (/l*„ 
1983,1985. etc.). The Commission 
believes that the additional month will 
provide licensees ample time to 
accumulate, record and submit the data 
on the form, and will not adversely 
affect the timeliness of the information 
reported for the previous calendar year. 
Furthermore, the reductions in the 
information required in the Form No. 80 
as a result of this rulemaking and the 
preprinting of the form by the 
Commission will greatly reduce the 
amount of time needed to prepare the 
form. 

Although it was not specifically 
discussed in the comments, the 
Commission further revises the 
proposed requirement for filing 1981 
reports. Instead of requiring that all 
licensees must complete the Form No. 80 
in its entirety for the 1981 filing, the 
Commission will send to licensees who 
currently file the form, copies of a 
preprinted version of the last report 
which they submitted to the Commission 
(1979); this information will already be 
converted to the format of the revised 
Form No. 80. These licensees will have 
only to correct the previously-filed data, 
as necessary. The preprinted forms 
should reduce, somewhat, the amount of 
time needed by respondents to complete 
the forms for the 1981 filing. As provided 
in the notice, the Commission will also 
preprint the forms for filings that are due 
subsequent to 1981 so that respondents 
who filed in 1981 will only have to alter 
the information in the form as 
necessary, to correct such previously- 
filed data. 

Instead of changing the filing date, 
one of the commenters said the 
Commission should provide that, when 
it is a burden to file the specific data, 
early filings and estimated data will be 
accepted, if they are believed to be 
essentially similar to information that 
would be obtained at the closing date. 

The Commission will accept early 
filings of the forms (/>., prior to the due 
date), if such forms contain an accurate 
report of the required data. Thus, the 
reported information may be for a 


period ending before December 31st of 
an even-numbered year, so long as that 
information completely satisfies the 
requirements in the form. To clarify this 
point the Commission has amended the 
General Information portion of the form 
to provide that the report shall contain 
"information compiled during" an even- 
numbered calendar year. 

The Commission has also amended 
the General Instructions in the form to 
provide that reasonable estimates of 
required data will be accepted if actual 
information is not available at the time 
of the filing. Such estimated data may 
include information that tends to vary 
from report to report, such as the 
number of annual visits to the 
development (Item 26) or annual 
recreational costs for the development 
(Item 27 (a)). Actual information, 
however, is required for data that varies 
little from report to report such as the 
number of boat ramps within the 
development (Item 33—Definition 11) or 
the existing total acreage or mileage at 
the development for the facilities 
identified in the report (Item 39). 

One commenter identified certain 
definitions and instructions that could 
be further revised or clarified. One such 
definition was "Code 66 —Hunting 
Areas " which is defined as, "[pjubiic 
areas designated for hunting." Tlie 
commenter said this definition should be 
clarified to exclude private lands 
located within, and adjoining, the 
project boundaries which are open to 
hunters because no legal obligation 
requires the private owners to provide 
such information to the licensee. For the 
same reason, the commenter said that 
Item Nos. 33 through 42 of the 
instructions, which refer to facilities 
within and adjacent to the development 
boundary, should be revised to exclude 
private recreational facilities within and 
adjoining these boundaries. 

The Commission will require reports 
of facilities within the development that 
are operated by entities other than the 
licensee because the Commission needs 
information about all of the facilities at 
a development in the performance of its 
regulatory functions. Furthermore, the 
Commission believes that each licensee 
can require information about hunting 
areas or other recreational facilities 
operated by others within the 
development. The privately-owned 
facilities, including those that are 
adjacent to the development, may affect 
the type and amount of recreational 
activities within the development The 
Commission uses this information to 
make a reasonable assessment of the 
recreational needs for the development 
The Commission notes, however, that 
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this Information may be estimated if 
actual data are not available at the time 
of filing the Form No. 80. 

To clarify these provisions, the 
Commission has revised the definition 
of ”Hunting Areas'* to read. "Public or 
private areas open to the general public 
for the purpose of hunting.” Thus, in 
Items 33-40. each licensee must report 
all hunting areas which it provides 
within the development and also in 
places that are adjacent to the 
development, and all hunting areas 
within the development that are 
operated by others, including private 
owners. In Items 41-42, the licensee 
must report those hunting areas that are 
outside but adjacent to the development 
and operated by entities other than the 
licensee, including private owners. 

in order to clarify the requirements for 
reporting all recreational facilities, the 
Commission has amended the Note that 
refers to Items 33-40 to provide that, the 
facilities within the development to 
which these items apply are “land- and 
water-based facilities provided by 
licensees or others, including privately- 
owned facilities.” 7 The Commission has 
also amended Item 41 to provide that 
each of the facilities outside of the 
development is one that ”is owned and 
operated by entities other than the 
licensee, 'including privately-owned 
facilities.' ” (Emphasis added). 

The commenter also recommended 
clarification of "Code 72—- Motels, 

Hotels and Lodges", which is defined, in 
part, as "(ojvcmight lodging 
establishments for transient use in and 
around the development.” According to 
the comments, a quantitative definition 
for the phrase, "around the 
development” is needed so that such 
establishments can be inventoried. The 
commenter requested clarification as to 
whether "around the development” also 
applied to "Code 70 — Year-Round 
Homes' 4 , "Code 71—Seasonal Cottages" 
and 'Code 60—Trailer Parks." 

In response to this comment, the 
Commission has amended the definition 
for Motels . Hotels and Lodges to read as 
follows: "Overnight lodging 
establishments open to the general 
public for transient use that are within 
the development (or in the case of Part 
II. Item 41. that are adjacent to. or within 
the reasonable vicinity of the 
development). The category includes, as 
one unit, each group of rental cabins 
that are generally rented or used on 
daily basis. This category does not 
include Code 70— Year-Round Homes, 


r The Comml&tkkQ hoi also corrected thii note to 
•pedfy that the licensee provided facilities for 
which data ant required include those that are 
"adjacent** to the development. 


Code 71—Seasonal Cottages, or Code 
60—Trailer Parks. 44 Under the definition 
of Motels, Hotels and Lodges, licensees 
must report the motels, hotels and 
lodges that are within the development 
and also those outside of the 
development that would reasonably 
provide overnight accommodations for 
recreational visitors to a development, 
even though such facilities may not 
necessarily be adjacent to the 
development. With respect to year- 
round homes, seasonal cottages or 
trailer parks, however, the Commission 
only requires information about 
licensee-operated facilities or facilities 
operated by others that are either 
within, or adjacent to, the development. 

The Commission has also clarified 
Code 20— Trails to eliminate the phrase 
"in or around a development” Such 
trails are either within or adjacent to a 
development (or partially within and 
partially adjacent to a development); 
thus, the instructions at Items 33-40 and 
41-42 elicit the necessary information 
without the "in and around" 
qualification. 

The commenter criticized Item 27(a). 
which requires a report of recreational 
costs for the previous year because that 
instruction did not specify whether the 
costs are maintenance costs only or 
include costs associated with any 
development since the last report The 
Commission has revised Item 27(a) to 
require the report of recreational 
operation and maintenance costs. 

The commenter also recommended 
that Items 27(a). 27(b), 28, 29 and 30 of 
the instructions be clarified to produce a 
consistent data base.*The commenter 
said that those items should be revised 
to exclude information about the costs, 
revenues and future developments of 
private developers who operate within a 
project but operate independently of a 
licensee. This information is not 
provided to the licensee, according to 
the comment. 

The Commission has clarified the 
instructions at Items 27 (a) and (b) to 
require information only with respect to 
the licensee's costs and revenues 
because the Commission needs such 
information only as it pertains to the 
licensee's facilities. Furthermore, 
licensees could not be expected to 
obtain such information from private 
entities operating within the 
development. However, the Commission 


* According to the notice. Item 27(b) requires 
Information oc> the revenues and charges from a 
previous year. Items 28 and 20 require data on 
facilities to be developed in the next two years and 
Item 90 requires the name of any cooperating 
•gency or entity providing financial assistance for 
the development of the facilities Identified in Items 
28 and 28. 


will require information in Items 28, 29 
and 30 concerning the development of 
recreational facilities by private entities 
within the development. The 
Commission has clarified the 
instructions in Item 28 to provide that 
reports for Items 28 and 29 shall include 
"privately-owned facilities." The 
Commission requires this information 
from licensees to properly assess the 
growth possibilities at a development. 
Also, licensees can require such data 
from any private entity operating in the 
development. In addition, the 
Commission has clarified Item 30 to 
require the name of any cooperating 
agency or entity "assisting in the 
development of' such planned 
recreational facilities. 

The phrase "within or contiguous to 
the development (project) boundary" 
has been deleted from Item 33 9 because 
it duplicates the requirement in the Note 
preceding Item 33. The Commission has 
also added the following provision to 
Item 33: "Do Not Use Codes 70, 71. 72. 

73, 80 and 81." These codes are excluded 
from Items 33 through 40 because they 
are reported In adequate detail 
elsewhere in the form and need not be 
duplicated here. 

V. Summary of Changes To Form No. 80 
Requirements 

The Commission adopts the revisions 
to Form No. 80 and to the regulations at 
8.11 and 141.14 that were proposed in 
the Notice of Proposed Rulemaking. The 
Commission also makes further changes 
to the form and the regulations at § 8.11 
as a result of the comments received in 
response to the notice and to further 
clarify the form or its instructions. 

The more important of these further 
changes to the form are as follows: 

(1) The General Information section 
has been amended to provide that the 
filing date for forms submitted 
subsequent to 1981 is April 1st of each 
odd-numbered year. 

(2) The General Information section 
has been changed to provide that 
reports must include “information 
compiled during” an even-numbered 
year. 

(3) The General Information section 
has also been amended to provide that 
only initial (first-time) submissions of 
the form shall be completed in their 
entirety. All other forms, including those 
due on November 30.1981. will be 
preprinted by the Commission, 
containing the data that were 
previously-filed. The preprinted forms 


• According to the nolle*, Item 33 requires the 

Identification of each recreational facility within or 
contiguous to the development and all facilities 
planned for the future. 
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shall be changed, deleted or added to 
only as necessary to correct such 
previously-filed data. 

(4) The Genera/ Instructions have 
been revised to provide that, when 
actual data are not available at the time 
of a filing, reasonable estimates of such 
data may be substituted. 

(5) The words, "in and around the 
development" have been eliminated 
from Code 20—Trails of the 
Recreational Facility Definitions. 

(6) Code 66—Hunting Areas has been 
revised to read. "Public or private areas 
open to the general public for the 
purpose of hunting." 

(7) Code 72—Motels, Hotels and 
Lodges has been revised to read, 
"Overnight lodging establishments open 
to the general public for transient use 
that are within the development (or in 
the case of Part II, Item 41. that are 
adjacent to. or within the reasonable 
vicinity of. the development). This 
category includes, as one unit, each 
group of rental cabins that are generally 
rented or used on a doily basis. This 
category does not include Code 70— 
Year-Round Homes, Code 71—SeasonaI 
Cottages . or Code BO—Trailer Parks ." 

(8) Items 27 (a) and (b) in Part I of the 
Specific instructions have been revised 
to require information about only the 
licensee’s recreational costs and 
recreational revenues, respectively. 

(9) Item 28 in Part I of the Specific 
Instructions has been amended to 
provide that the facilities reported in 
Items 28 and 29 include "privately- 
owned facilities." 

(10) Item 30 is clarified to require the 
name of any cooperating agency or 
entity "assisting in the development of* 
the planned recreational facilities. 

(11) The Note preceding Item 33 in 
Part II of the Specific instructions has 
been amended to require that the 
facilities within the development are 
"land- and water-based facilities 
provided by licensees and others, 
including privately-owned facilities.” 
The reference in the Note to licensee- 
provided facilities outside of the 
development has been corrected. 
Location of such facilities is now 
described as "adjacent to the 
development (project) boundary 

(12) Item 33 is revised as follows: The 
phrase "within or adjacent to the 
development (project) boundary" is’ 
eliminated. The following sentence has 
also been added: "t>0 NOT USE Codes 
70. 71. 72, 73. 80 and 81." 

(13) Item 41 in Part U of the Specific 
Instructions has been amended to 
provide that the recreational facilities 
for which reports are required in Items 
41 and 42 include "privately-owned 
facilities." 


The more important of the further 
changes to the regulations at $ 8.11 are 
as follows: 

(1) Clause (a)(1) has been amended to 
provide that copies of the form shall be 
submitted to Commission regional 
offices, pursuant to the requirements in 
the form. 

(2) In clause (a)(2) the filing date for 
forms submitted subsequent to 1981 has 
been changed to April 1st of each odd* 
numbered year. 

(3) Clauses (a)(3) and (4) have been 
changed to provide that only initial 
filings of the Form No. 80 must be 
completed in their entirety. All other 
filings due in 1981 and subsequently 
shall be completed only to the extent 
necessary to correct previously-filed 
data. 

VI. Final Regulatory Flexibility Analysis 

This final regulatory flexibility 
analysis is prepared pursuant to the 
Regulatory Flexibility Act (RFA), 10 
which requires certain statements, 
descriptions, and analyses of final rules 
that will have "a significant economic 
impact on a substantial number of small 
entities". The broad purpose of the RFA 
is to ensure more careful and informed 
agency consideration of rules which 
may significantly affect small business 
and small government entities, and to 
encourage cost-benefit analyses of these 
rules as well as the agency's 
consideration of alternative approaches 
which may better resolve any 
unnecessarily costly or adverse effects 
on these small entities. 

The Commission prepared an initial 
regulatory flexibility analysis according 
to the requirements of section 603 of the 
RFA. That initial analysis was published 
as part of the Notice of Proposed 
Rulemaking in this docket * 11 In Parts I 
and 11 of the preamble of this final rule, 
the Commission has presented its 
reasons of its need for and its objectives 
of the rulemaking, in accordance with 
the requirements of section 604(a)(1) of 
the RFA. In sum. the final rule reduces 
substantially the reporting burden on all 
respondents (/.e, both small and large 
entities) who file reports pursuant to 
§ 8.11 of the Commission's regulations. 

• The final rule redesigns, simplifies, 
and updates the data in Form No. 80. the 
"Licensed Hydropower Development 
Recreation Report", reduces the number 
of data elements therein by 
approximately 60 percent and provides 
for preprinting of the forms. The changes 
reduce by about 75 percent the time 
required by each of the respondents to 


*•5 UAC SOI-612. 

11 Set' Port U1 of the Notice of Proposed 
Rulemaking. 


collect and record the necessary data; 
thus, instead of the approximately 40 
hours formerly needed to complete each 
Form No. 80, it will now take only about 
10 hours per form. This time savings 
should result in a significant economic 
savings to the respondents. 

Section 604(a)(2) of the RFA requires a 
summary of the issues raised by the 
public comments in response to the 
initial regulatory flexibility analysis and 
the agency’s response to those 
comments. The Commission is not 
including such a summary here because 
none of the comments received in 
response to the notice raised any issues 
with respect to the initial analysis. 

Section 604(a)(3) of the RFA requires a 
description of each of the significant 
alternatives to the rule designed to 
minimize any adverse economic impact 
on small entities which were considered 
by the agency, and reasons for rejecting 
each alternative. From the viewpoint of 
regulatory flexibility, the significant 
alternatives to the rulemaking were to 
leave the existing provisions intact or to 
further reduce the reporting requirement 

The first alternative (leave the 
existing provisons intact) contradicts the 
objectives of the RFA. The primary 
purpose of this rulemaking is to reduce 
the reporting burdens from the current 
regulations. This can be accomplished 
by positive Commission action, such as 
that proposed in this docket. 

With respect to the second alternative 
(further reduce the reporting 
requirements), this form has undergone 
extensive review over a period of five or 
six years. The data elements have been 
pared to an essential minimum in light 
of the intent of the Federal Power Act 
and the Commission’s regulatory 
responsibilities specified in that Act. 
Therefore, the Commission cannot 
justify a further reduction in the data 
requirements for small entities and 
perform an adequate oversight of such 
licensees. 

As a third alternative for this 
rulemaking, the Commission could have 
amended § 8.11(c) of the regulations. 
Paragraph (c) provides an exemption 
from the filing of Form No. 80 for 
licensees of projects having no 
recreational use. The Commission could 
have provided an exemption for 
licensees of projects wherein the 
recreational usage is below a 
predetermined amount (e.g.. less than 
1000 visits per year). The Commission 
believes that this is not a reasonable 
alternative because it would contradict 
the statutory requirement in section 
10(a) of the Federal Power Act which 
provides that each project licensed by 
the Commission.will be best 
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adapted to a comprehensive plan for 
improving and developing a waterway 
or waterways, for • * * beneficial public 
uses, including recreational purposes. 4 ' 

VII. Effective Date 

The changes in this final rule will be 
effective on October 29,1981. for reports 
to be Tiled on or before November 30, 
1981 and for reports filed thereafter. 

(Department of Energy Organization Act 42 
U.S.C. 7101-7352: E.0.12009, 3 CFR 142; 
Federal Power Act, 16 U&C. 792-628C; Public 
Utility Regulatory Polides Act, 16 U.S.C. 
2001-2635) 

In consideration of the foregoing, the 
Commission amends Form No. 80 as set 
forth in Attachments A and B, and Parts 
8 and 141 of Chapter I. Title 18, Code of 
Federal Regulations, as set forth below. 

By direction of the Commission. 

Konneth F. Plumb, 

Secretary. 

PART 81—RECREATIONAL 
OPPORTUNITIES AND DEVELOPMENT 
AT LICENSED PROJECTS 

1. Section ail is revised to read as 

follows: 

§ 8.11 Information Respecting Use and 
Development of Public Recreational 
Opportunities. 

(a) Applicability. (1) Except as 
provided in paragraph (b) of this section, 
each licensee of a project under major or 
minor Commission license shall prepare 
with respect to each development within 
such project an original and two 
conformed copies of FERC Form No. 80 
prescribed by 9 141.14 of this chapter 
and submit them to a Commission 
Regional Office pursuant to the 
requirements in the General Information 
portion of the form. 

(2) The Form No. 80 is due on 
November 30.1981, for data compiled 
during the calendar year ending 
December 31.1980. Thereafter, this 
report is due on April 1 of each odd- 
numbered year for data compiled during 
the previous calendar year. 

(3) The Form No. 80 shall be 
completed in its entirety for each initial 
filing of the report. Filings of Form No. 

80 made subsequent to an initial Tiling of 
the report shall be completed only to the 
extent necessary to change, delete or 
add to the information supplied In a 
previously-filed form. 

(4) A copy of the Form No. 80 should 
be retained by the respondent licensee 
in its file. 

(b) Initial Form No. 60 Filings. Each 
licensee of an unconstructed project 
shall Tile an initial Form No. 80 after 
such project has been in operation for a 
full calendar year prior to the Tiling 


deadline. Each licensee of an existing 
(constructed) project shall Tile an initial 
Form No. 80 after such project has been 
licensed for a full calendar year prior to 
the Tiling deadline. 

(c) Exemptions. A licensee who has 
filed a Form No. 80 may request an 
exemption from any further Tiling of the 
form for any development that has no 
existing or potential recreational use by 
submitting a statement not later than 6 
months prior to the due date for the next 
filing, stating that Form No. 80 has been 
filed previously for such development 
and setting out the basis for believing 
that the development has no existing or 
potential recreational use. 

PART 141-STATEMENTS AND 
REPORTS (SCHEDULES) 

2. Section 141.14 is revised to read as 
follows: 

9 141.14 Form No. 80, Licensed 
Hydropower Development Recreation 
Report 

The form of the report Licensed 
Hydropower Development Recreation 
Report, designated as FERC Form No. 

80. 1 for use by licensees in reporting 
information with respect to existing and 
potential recreational use at 
developments within projects under 
major and minor license, is approved 
and prescribed for use as provided in 
9 8.11 of this chapter. 

JFR Doc M-9M0 FUad *45 *m| 

billing coot §712-02-41 


18 CFR Part 271 

(Docket No. RM79-78 (Pennsylvania—1); 
(Order No. 178)] 

High-Cost Gas Produced From Tight 
Formations; Final Rule 

agency: Federal Energy Regulatory 

Commission. 

action: Final rule. 

summary: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 


' Form Tiled *• ■ part of original document. 


recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the Pennsylvania Department of 
Environmental Resources. Bureau of 
Topographic and Geologic Survey, that 
the Medina Group be designated as a 
tight formation under S 271.703(d). 

effective date: This rule Is effective 
September 30,1981. 

FOR FURTHER INFORMATION CONTACT: 

Leslie Lawner, (202) 357-8307. or John 
Roy Johnson. (202) 357-8731. 

Issued September 30,1961. 

SUPPLEMENTARY INFORMATION: 

The Commission hereby amends 
5 271.703(d) of its regulations to include 
the Medina Croup in Pennsylvania as a 
designated tight formation eligible for 
Incentive pricing under 9 271.703. The 
amendment was proposed in a Notice of 
Proposed Rulemaking by the Director. 
OPPR, issued June 29.1981 (46 FR 35119, 
July 7,1981) 1 based on a 
recommendation by the Pennsylvania 
Department of Environmental 
Resources. Bureau of Topographic and 
Geologic Survey, (Pennsylvania) in 
accordance with § 271.703(c) that the 
Medina Group be designated as a tight 
formation. 

Evidence submitted by Pennsylvania 
supports the assertion that the Medina 
Croup meets the guidelines contained in 
5 271.703(c)(2). The Commission adopts 
the Pennsylvania recommendation. 

This amendment shall become 
effective immediately. The Commission 
has found that the public interest 
dictates that new natural gas supplies 
be developed on an expedited basis, 
and, therefore, incentive prices should 
be made available as soon as possible. 
The need to make incentive prices 
available immediately establishes good 
cause to waive the thirty-day 
publication period. 

(Department of Energy Organization Act 42 
U.S.C. § 7101 etseq,; Natural Gas Policy Act 
of 1978.15 U.S.C. 9 3301-3342; Administrative 
Procedure Act. 5 U.S.C. 9 353.) 

For the reasons stated herein. Part 271 
of Subchapter H, Title 18, Code of 
Federal Regulations, is amended as set 
forth below, effective September 30. 

1981. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 


1 Comments were invited and several comments 
supporting the recommendation were received No 
party requested a public hearing and do hearing 
was held 
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271—CEILING PRICES 

Section 271.703(d) is amended by 
adding new subparagraph (55) to read as 
follows: 

§ 271.703 Tight formations. 

• • • • • 

(d) Designated Ught formations. The 
following formations are designated as 
tight formations. A more detailed 
description of the geographical extent 
and geological parameters of the 
designated tight formations is located in 
the Commission's official file for Docket 
No. RM79-76, subindexed as indicated, 
and is also located in the official files of 
the jurisdictional agency that submitted 
the recommendation. 

• • ♦ • • 

(55) The Medina Croup in 
Pennsylvania. RM79-76 (Pennsylvania— 
1 ). 

(i) Delineation of formation. The 
Medina Group is found in Erie, 

Crawford, Mercer, Venango and Warren 
Counties, Pennsylvania. 

(ii) Depth. The Medina Group is 
defined as that formation occurring 
within the Lower Silurian System 
between the Reynales Dolomite and the 
Queenston Shale, found at an 
approximate depth of 3,000 feet in the 
updip area, dipping to the southeast at 
approximately 50 feet per mile. 

(FR Doc S1-2M77 Filed 1M41; B 45 amj 

BILLING COOL •717-OMR 


18 CFR Part 282 

(Docket No. RU80-18; Order No. 177) 
Incremental Pricing; Final Rule 

Issued: September 24.1981. 

agency: Federal Energy Regulatory 

Commission. 

action: Final rule. 

summary: The Federal Energy 
Regulatory Commission is amending its 
regulations on incremental pricing under 
Title II of the Natural Gas Policy Act 
(NGPA) to provide an exemption for 
natural gas used as a boiler fuel in the 
manufacture of fertilizer, agricultural 
chemicals, animal feed and food. 

The final rule is subject to 30-day 
Congressional review before becoming 
effective. 

effective DATE: Final rule becomes 
effective following 30 days of 
continuous session of Congress unless 
either House adopts a resolution of 
disapproval within that 30-day period. 
FOR FURTHER INFORMATION CONTACT: 
Barbara Christin or Michael Kessler. 
Office of the General Counsel, Federal 
Energy Regulatory Commission, 825 


North Capitol Street, NE, Washington, 
D.C 20426, (202) 357-8033. 

SUPPLEMENTARY INFORMATION: The 

Federal Energy Regulatory Commission 
(Commission) is amending its 
regulations on incremental pricing (18 
C.F.R. Part 282) under Title II of the 
Natural Gas Policy Act of 1978 (NGPA) 
(15 U.S.C. S3 3301-3432). Specifically, it 
is revising & 282.203 and. adding new 
S 282.210 to exempt from incremental 
pricing natural gas used as boiler fuel in 
the manufacture of fertilizer, agricultural 
chemicals, animal feed and food, until 
such time as the Commission determines 
that there is an alternative fuel that is 
economically practicable and 
reasonably available. 

This rule is issued pursuant to section 
206(d) of the NGPA. Section 206(d) 
authorizes the Commission to exempt 
categories of users from the incremental 
pricing program established by Title II 
of the NGPA. Section 206(d)(1) 
authorizes the Commission "by rule or 
by order, (to) provide for exemption, in 
whole or in part , of any other 
incrementally-priced industrial facility 
or category thereof. 99 (Emphasis added.) 
Section 206(d)(2) provides that when the 
Commission promulgates an exemption 
by rule under section 206(d)(1), the 
exemption does not become effective 
until the day following a thirty-day 
Congressional review period unless 
either House of Congress adopts a 
resolution of disapproval. 

I. Background 

On August 14.1981. the Commission 
issued a Notice of Proposed Rulemaking 
regarding the Treatment Under the 
Incremental Pricing Program of Natural 
Gas Used in the Manufacturing Process 
for Fertilize. Agricultural Chemicals, 
Animal Feed, or Food (Notice). 46 FR 
41748 (August 17.1981). The Notice fully 
describes the statutory framework and 
procedural history surrounding this 
rulemaking. In response to the Notice, 
the Commission received 35 comments, 
all of which huve been considered 
before promulgation of this final rule. 1 

In considering the above-described 
exemption, the Commission recognized 


1 Atlanta Caa Light Company (Atlanta C«b) filed 
comment! In the instant docket seeking clarification 
of the billing treatment to be afforded certain 
fertilizer manufacturers It serves. These comments 
urge the Commission to determine how Atlanta Caa 
should handle past billing periods for which 
incremental pricing surcharges were assessed bul 
were nol paid by the customers on the basis of a 
claimed exemption for use in fertilizer production. 
The Commission intends to ad expadJtioualy to 
resolve this issue, which la of concern nol only to 
Atlanta Cat, bul also to other distribution 


that agriculture was singled out for 
favored treatment In the NGPA. The 
agricultural use of natural gas was the 
only specific industrial use of gas 
expressly exempted from incremental 
pricing under Title II and given a 
preferred curtailment priority in Title IV. 
The "agricultural use" of natural gas 
was exempted from incremental pricing 
in section 206(b) of the NGPA. Section 
206(b)(3) defines "agricultural use" as 
follows: 

(b)(3) Agricultural Use Defined.—For 
purposes of this subsection, the term 
"agricultural use." when used with respect to 
natural gas. means the use of natural gas to 
the extent such use is— 

(A) for agricultural production, natural 
fiber production, natural fiber processing, 
food processing, food quality maintenance, 
irrigation pumping, or crop drying; or 

(B) as a process fuel or feedstock In the 
production of fertilizer, agricultural 
chemicals, animal feed, or food. 

This exemption is subject to the 
alternative fuel test defined in section 
206(b)(2) of the NGPA. Section 206(b)(2) 
of the NGPA requires the Commission to 
promulgate a rule to exempt from 
incremental pricing only those 
agricultural uses of natural gas for 
which the Commission determines that 
an alternative fuel is not economically 
practicable or reasonably available. 1 

It is clear that by defining agricultural 
use as it did. Congress delineated a 
class of uses that merited special 
treatment under Title II of the NGPA. 
Included in this class of special uses are 
the fertilizer, agricultural chemicals, 
animal feed and food industries. 
Congress thus acknowledged the 
fundamental necessity of food and the 
vital role of energy to the food 
production process. 

H. Discussion 

A. Exemptions 

Legislative intent Although the 
exemption was proposed under the 
Commission's broad authority in section 
206(d) of the NGPA, several commenters 
noted that, with regard to ga 9 used in 
the production of fertilizer, agricultural 
chemicals, animal feed and food, section 
206(b)(3)(B) of the NGPA limits the 
availability of the "agricultural use" 


compenies. Such action will be undertaken la Ike 
context of Docket No. RM60-7S, Atlanta Cat* 
comments will be deemed to have been filed In that 
docket at well at In the instant docket. 

Ml should be noted that the Coauniaiton has nol 
yet promulgated the rule required for section 
206(b)(2). Only then will the scope of the 
"agricultural use” exemption be finally determined. 
See pp. 15-1* infra. 
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exemption to process or feedstock uses. 
These commenters asserted that, by 
providing an agricultural exemption 
from incremental pricing for the process 
and feedstock use of natural gas by the 
industries enumerated in section 
206(b)(3)(B). Congress thereby expressed 
its intent that the boiler fuel use of gas 
by these same industries should be 
afforded the same pricing treatment as 
all other industrial boiler fuel users of 
gas. 

To further support this argument, 
these commenters explored the 
legislative history of the NGPA. By 
examining statements made by various 
interest groups before House and Senate 
subcommittees during deliberation of 
the Act. these commenters argued that 
various industrial groups contemplated 
that only process and feedstock uses of 
natural gas would be exempt from 
incremental pricing surcharges and. 
conversely, that boiler fuel should not 
be exempt.* 

In this connection, the Commission 
notes that the legislative history of the 
NGPA is far less than crystal clear on 
this point. However, there is legislative 
history that militates against the above- 
stated position. Pertinent history is a 
colloquy between Senator Talmadge, 
then Chairman of the Senate Committee 
on Agriculture. Nutrition and Forestry, 
and Senator Jackson, then Chairman of 
the Senate Committee on Energy and 
Natural Resources, during debate on the 
conference report on the NGPA. 
Colloquies such as this are frequently 
used to announce Congressional intent 
with respect to legislation. 

Relevant portions of the colloquy are 
as follows: 

Mr. Talmadge: . . . [Slection 206(b) assures 
agriculture the same high priority accordod 
households and small businesses in 
protection against sharply high natural gas 
prices by exempting agricultural users from 
the incremental pricing features of the 
bill . . . 

Mr. {ackson: The Senator is correct. . . . 

Mr. Talmadge: . . . Concerning the 
agricultural exemption for incremental price 
increases, does this mean that farmers, 
processors, food warehousemen, and 
fertilizer, and other agricultural chemical 
manufacturers will not experience the higher 
price increases that will bring in new 
(applies of natural gas? • • . 

Mr. Jackson: . . . (T)hose increases will not 
be as great os boiler fuel or other Industrial 
pnee increases. 

There is no guarantee to anyone that there 
will not be price increases, but agriculture 


'Seeajf. Hearings on H.R. 6831. et al Before the 
Subcommittee on Energy and Power of the House 
(Committee on Interstate and Foreign Commerce. 

Cong.. 1st Sets 902-03 (May 17.1977); Hearings 
Before the Senate Committee on Energy and Natural 
K*»<mrcea on S 258 and & 1480 (Pi. D). 95th Cong.. 
Sets. 524 (]une 14.1977) 


will be accorded that benefit which basically 
runs to the residential and small business 

user. (Emphasis added.) 

Discretely, this language supports 
three propositions. First, agriculture is to 
be accorded the same kind of benefits 
as residential and small commercial 
users under the incremental pricing 
program. Second, manufacturers of 
these products are to be protected from 
higher prices of natural gas regardless of 
its use as a boiler fuel because boiler 
fuel is disfavored in connection with 
industrial, but not agricultural uses. 

Last, the boiler fuel use of natural gas in 
the fertilizer, agricultural chemical, 
animal feed and food industries should 
not be distinguished from other 
agricultural boiler fuel uses. More 
importantly, reading the colloquy as a 
whole casts significant doubt on the 
assumption that boiler fuel applications 
of gas connected with fertilizer, 
agricultural chemicals, animal feed and 
food Industries were ipso facto relegated 
to a lower status than other agricultural 

uses. The Commission emphasizes that, 
although the definitions of agricultural 
use in Titles 0 and IV are substantially 
similar, this conclusion is applicable 
only to considerations under Title II. 
Congress had. and apparently adopted, 
sound policies to protect certain 
agricultural boiler fuel uses from 
incremental pricing, but the Commission 
agrees with the Court of Appeals in 
Process Gas Consumers Group v. United 
States Department of Agriculture , No. 
80-1550 (D.C Cir., June 30,1981), slip op. 
at 13-14. that those reasons do not 
extend to Title IV for the policy reasons 
that underlay the Federal Power 
Commission’s determination that boiler 
fuel was in all cases a low-priority use. 

In short there is a difference between 
advantages in access to fuel and 
advantages os to the price that is paid 
for it 

Other commenters argued that, by 
promulgating the instant exemption 
pursuant to the Commission's broad 
authority under section 206(d) of the 
NGPA. the Commission is not limited by 
the language of section 206(b)(3)(B). 

These commenters noted that the 
Commission has broad discretion to 
issue exemptions in addition to those 
specifically enumerated in sections 
2B6(aH c ) of the NGPA. The commenters 
cited Ohio Association of Community 
Action Agoncies v. Federal Energy 
Regulatory Commission (Ohio 
Association), No. 00-1208 (D.C. Cir., 

June 15.1981), as support for this 
proposition. In Ohio Association, the 
Court reviewed the propriety of the 
Commission's actions in Order No. 51. 
which exempted all industrial boiler fuel 


facilities from incremental pricing 
surcharges exceeding the level of high 
sulfur No. 6 fuel oil. 4 The Commission 
issued Order No. 51 pursuant to its 
authority under section 206(d) 
notwithstanding the fact that section 
204(e) provides specific statutory 
guidelines for the Commission's 
issuance of a rule or order reducing the 
alternative fuel cost ceiling below the 
level of No. 2 fuel oil.* 

The Court of Appeals rejected the 
challenge to the Commission's use of 
section 206(d) to exempt industrial users 
from incremental pricing surcharges 
above the price of high sulfur No. 6 fuel 
oil. The Court found that the broad 
language of section 206(d) wa 9 intended 
by Congress to give the Commission the 
discretion to modify implementation of 
the incremental pricing program in view 
of the innovative nature of the program. 
The Court stated at slip op. 19-20 that; 

In the context of the entire Act a broad 
exemption power is entirely consistent with 
the objectives and concerns expressed by 
Congress during the passage of Title II. 
Moreover, the portions of the legislative 
history which specifically refer to section 
206(d) Indicate an express Intent to maximize 
the Commission's discretion in administering 
the innovative incremental pricing system. 

Thus, these commenters argued, the 
Commission is not limited in 
promulgating a rule under section 206(d) 
by the definitional limitations in section 
206(b)(3)(B). 

In support of the Commission's 
issuance of this exemption under section 
206(d), many commenters also noted the 
vital relationship of fertilizer, 
agricultural chemicals, animal feed and 
food to agricultural production. 
Representing fertilizer manufacturers, 
one commenter submitted that over one- 
third of domestic food and fiber 
production is directly attributable to the 
application of fertilizer. Moreover, the 
nutrients supplied by fertilizer must be 
replenished each year, and farmers must 
make substantial fertilizer purchases on 
a continuing basis. Representing animal 
feed and food producers, two 
commenters indicated that, like the 
other agricultural products specified in 
section 206(b)(3)(B), pet food production 
is related to the production of food for 
human consumption: 


•Role Exempting Industrial Dollar Fuel Facility* 
From Incremental Pricing Above the Price of No. 8 
Fuel Oil Docket No. RM79-21. issued September 28, 
1979 (44 Fed. Reg 57778 (October 5.1979)). 

•The Court died the numerous concern* 
expressed by various leaders in Congress with the 
concept of incremental pricing to substantiate Its 
interpretation of the role Congress Intended section 
208(d) to play in implementing the new pricing 
approach. See. Ohio Association, slip opinion at 20- 
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The pet food industry provides 6 critical 
source of income to the processors of 
livestock, poultry, and seafood for human 
consumption. By providing a market for more 
than one-third of the by-products of these 
industries, the production of pet food serves 
to create a demand for farm products—most 
of which cannot be used for human 
consumption—and thereby reduces the cost 
of human food for consumers. (Comments of 
Kal Kan Foods. Inc.] 

Thus, by issuing the rule in this docket, 
these commenters argued that the 
Commission is addressing a distinct 
class of users of natural gas who have a 
vital link to agricultural production. 

In opposition to the proposed rule, 
several commenters argued that, once 
the Commission starts granting certain 
boiler fuel end-use exemptions from 
incremental pricing under section 206(d), 
there is no basis upon.which to exclude 
other boiler fuel uses from incremental 
pricing exemptions. In addition to this 
argument, these commenters, citing 
Process Cos Consumers Group v. United 
States Dept . of Agriculture, No. 80-1558 
(D C. Cir., June 30.1981) slip opinion at 
13-14. also argued that as a policy 
matter, section 206(d) exemptions 
should not be extended solely on the 
basis of the ultimate product. 

On the other hand, several 
commenters argued that the Commission 
could reasonably deny exemptions to 
other industries for two reasons. First 
the commenters noted that Congress 
recognized the importance of the 
fertilizer, agricultural chemical, animal 
feed and food industries in section 
206(b)(3)(B). By using its section 206(d) 
authority to exempt the boiler fuel use of 
gas to manufacture these products, the 
Commission is furthering the 
Congressional intent to give these 
industries a preferred status under the 
NGPA. Second, several commenters 
argued that the subject industries 
provide primary inputs to agricultural 
production and, therefore, deserve a 
preferred exemption status vis-a-vis 
more remote agriculturally-related 
industries.* 

One commenter noted that it was 
Congress that recognized the link, 
whether direct or indirect, between 
certain end products and agriculture. 
Thus, Commission issuance of the 
instant exemption would further the 
Congressional intent that these end 
products receive preferred treatment 
under the NGPA. 

Price Impact Other questions asked 
by the Commission in the Notice relate 


•The CoramiMian wishes to efophesixe that it 
does not question the importance of other Industries 
to the American economy, noi does it suggest that 
an exemption from incremental pricing could not be 
granted to other industries on the basis of some 
other relevant policy consideration. 


to arguments set forth by commenters In 
response to the notice issued on 
February 21. 7 Many commenters argued 
that the imposition of incremental 
pricing surcharges on natural gas used 
89 boiler fuel in fertilizer, agricultural 
chemicals, and animal feed and food 
production would have an immediate 
and detrimental impact on the 
agricultural sector. It was asserted that 
incremental pricing surcharges 
inevitably would increase the cost of 
fertilizers and other agricultural inputs, 
and these increased costs either would 
be passed on through the chain of 
production beginning with the farmer or, 
to the extent these costs are absorbed 
by the farmer, would reduce farm 
income which is being squeezed by high 
costs and lower crop prices. 

It was further argued that the impact 
upon the agricultural sector would be 
particularly acute at this time, because 
rising agricultural input costs, depressed 
commodity prices, heavy crop and 
livestock losses, and extremely high 
costs of operating capital have 
combined to yield a net farm income 
which, in real value, is the lowest since 
the days of the Great Depression. The 
commenters concluded that the 
agricultural sector should not now be 
burdened with additional, unnecessary 
costs which would further depress farm 
income and productivity and which 
would increase inflationary pressures. 

In addition, the fertilizer 
manufacturers claimed that the 
imposition of incremental pricing 
surcharges would intensify the 
competitive disadvantages of many 
American fertilizer manufacturers with 
respect to fertilizer imports. For 
example, it was argued that foreign 
nitrogen fertilizer manufacturers are 
already undercutting domestic prices 
and driving some domestic 
manufacturers out of business. Price 
increases resulting from incremental 
pricing surcharges would accelerate this 
growing dependence upon foreign 
sources for key agricultural inputs. 

In the Notice, the Commission 
requested additional information of a 
more specific nature so that it could 
properly evaluate the above-described 
arguments set forth by commenters in 
support of an incremental pricing 
exemption. 

Many commenters who responded to 
the Commission's questions agreed that 
the farmer or the consumer will 
eventually bear production cost 
increases, but were unable to precisely 


1 Notice of Opportunity to Comment on Whether • 
Rulemaking Proceeding Should Be Eatabliihed. 
Docket No. RM80-1& issued Feb. 21.1980 (45 FR 
13122 (Feb. 2& 1860)). 


quantify the impact of incremental 
pricing surcharges on consumer prices 
and net farm income. Instead, the 
commenters focused on the effect that 
incremental pricing surcharges would 
have on their production costs. 

For example, National Soybean 
Processors Association stated that one 
producer of animal feed estimated that 
even a ten percent increase in gas costs 
resulting from incremental pricing would 
increase feed^nanufacturing costs by 
two percent. IntcrNorth, assuming a 
differential of one dollar per Mcf 
between the average industrial gas price 
and the No. 6 ceiling price, projected 
that the annual increases in affected 
customer costs would be four million 
dollars due to incremental pricing 
surcharges. 

The Department of Agriculture stated 
that, while savings to a given producer 
from an exemption may be substantial, 
the savings to the industries as a whole 
are minimal. The total cost of the 
interstate gas used as boiler fuel by the 
industries in question based on 1977 
estimates represents less than 0.3 
percent of the entire production 
expenditures of these industries. 
Incremental pricing would increase the 
cost of production of all agricultural 
chemicals and fertilizer between 0.02 
percent antO.OS percent and would 
raise the cost of crop production 
between 0.001 percent and 0.004 percent. 
The Department of Agriculture also 
stated that these projected cost 
increases in crop production are 
insubstantial and that net farm income 
would decline only slightly if the 
fertilizer, agricultural chemical, animal 
feed and food industries were subject to 
incremental pricing. 

Some commenters argued that 
consumers would be “irreparably 
harmed" if the Commission does not 
grant an incremental pricing exemption 
to manufacturers of fertilizer, 
agricultural chemicals, animal feed and 
food. They stated that consumers would 
ultimately bear all of the cost increases 
in the form of higher prices for food 
products. 

The Department of Agriculture, 
however, noted that incremental pricing 
of the gas used to manufacture these 
products is not likely to produce much 
effect on consumer food bills. Assuming 
the worst (fifteen percent increase per 
year in natural gas prices by 1984). the 
Department concluded that consumer 
expenditures for food would rise only 
eight cents per year per person. 

Conclusion . The arguments in favor of 
granting the exemption, as well as the 
arguments against the exemption, are 
both very compelling and the question of 







Federal Register / Vol. 46. No. 196 / Friday. October 9, 1981 / Rules and Regulations 


50063 


exemption is close. Nevertheless, the 
Commission has determined to grant the 
exemption for two reasons. First the 
arguments in favor of granting the 
exemption outweigh the counter¬ 
arguments, if only slightly. On balance, 
the Commission believes the comments 
demonstrate that agricultural production 
will be furthered by granting an 
exemption. Second, granting the 
exemption appears to be consistent with 
Congressional intent to single out 
generally this industry for preferred 
treatment in connection with 
incremental pricing. Therefore, for the 
reasons stated above and in the 
comments supporting the exemption, the 
Commission believes it to be in in the 
public interest to issue this final rule 
granting exemption pursuant to section 
206(d) of the NGPA on a prospective 
basis only. 

The Commission is concerned that, at 
least with reference to incremental 
pricing, Congress may have intended to 
include the subject boiler fuel uses 
within the agricultural exemption. 
Although sound policy connected with 
agricultural production, previously 
expressed by Congress in the debate 
and drafting of the NGPA. supports the 
exemption, the Commission recognizes 
that Congress will have an opportunity 
to reach an opposite result. 

B. Alternative Fuel Teat 

As noted above, section 206(b)(2) 
requires the Commission to promulgate 
an alternative fuel test for "agricultural 
uses." In the Notice, the Commission 
requested comments on whether a 
section 206(d) exemption for facilities 
which manufacture fertilizer, 
agricultural chemicals, animal feed and 
food should be made specifically subject 
to an alternative fuel test such as the 
one set forth in section 206(b)(2) of the 
NGPA for "agricultural uses." 

The comments received have 
convinced the Commission to make this 
final rule subject to the alternative fuel 
test to be promulgated under section 
206{b](2). To do otherwise would be 
inequitable, because it would effectively 
give the instant uses of natural gas a 
more favored status with respect to 
incremental pricing than the agricultural 
uses to which they are vitally connected 
Therefore, when the Commission 
develops an alternative fuel test for 
agricultural uses of natural gas pursuant 
to $ 282.203(a)(2) of its rules, the boiler 
fuel use of natural gas in the production 
of fertilizer, agricultural chemicals, 
animal feed and food will be subject to 


that alternative fuel test because of its 
link to agricultural production. 

C. “Integral" Use 

In the Notice, the Commission also 
sought comment on the appropriate 
method for determining whether a 
particular use of steam is "integral" to 
the manufacturing process of fertilizer, 
agricultural chemicals, animal feed and 
food. Several commenters suggested 
that the "integral use" test be deleted in 
its entirety. The Commission has 
decided to delete the restriction in the 
proposed rule that the steam be used as 
an integral part of the manufacturing 
process. The Commission believes that 
the "Integral use" requirement is 
subsumed within the requirement that 
the natural gas be used in the 
manufacture of the subject products. 
Therefore, in the final rule all natural 
gas used as a boiler fuel in the 
manufacture of fertilizer, agricultural 
chemicals, animal feed and food is 
eligible for an exemption from 
incremental pricing surcharges. 

One commenter suggested that the 
Commission use Standard Industrial 
Classification (SIC) Codes to designate 
the users who would be eligible for an 
exemption. The Commission has 
adopted this system, because the use of 
SIC Codes is consistent with the 
Commission's use of SIC Codes for other 
end-use exemptions. (See $ 282.202(a).) 

III. Congressional Review and Effective 
Date 

As already noted, the rule set forth 
below is issued pursuant to section 
206(d) of the NGPA. That section 
requires that the rule be submitted to the 
Congress for review prior to taking 
effect. After submission to each House ♦ 
of Congress, the rule may take effect on 
the day following 30 days of continuous 
session of Congress (as set forth in 
subsection 507(b) of the NGPA) unless 
either House adopts a resolution of 
disapproval within that 30-day period. 
Accordingly, this rule will be effective, 
on a prospective basis only, on the day 
following expiration of the 30-day period 
for Congressional review.* 

In consideration of the foregoing, if 
neither House of Congress passes a 
Resolution of Disapproval of the 
regulations transmitted to it in this 
rulemaking within 30 days of 
Congressional review, as determined in 
accordance with section 507(b) of the 
NGPA. Part 282 of Subchapter I, Chapter 


• The Commission notes that the exemption 
provided by this rule hat no retroactive effect 


1. Title 18. Code of Federal Regulations, 
is amended as set forth below, effective 
on die day following expiration of the 
30-day Congressional review period. 

(Natural Gas Policy Act of 1978. Pub. L No. 
95-621. 92 Stat 3350.15 U.S.C. IS 3301-3434). 

By the Commission. Commissioner Sheldon 
concurred with a separate statement 
attached. 

Kenneth F. Plumb, 

Secretary. 

PART 282—INCREMENTAL PRICING 

1. The Table of Contents for Subpart 
A of Part 282 is amended to add a new 
$ 282.210 entitled "Exemptions for 
natural gas used in the manufacturing 
process of fertilizer, agricultural 
chemicals, animal feed and food." 

2. Section 282.203 is amended by 
adding a paragraph (d) to read as 
follows: 

1262^03 Exempt end-users. 

• • • • • 

(d) Exemptions for natural gas used in 
the manufacturing process of fertilizer, 
agricultural chemicals, animal feed and 
food under section 206(d) . Natural gas 
used as boiler fuel in the manufacture of 
fertilizer, agricultural chemicals, animal 
feed or food is exempt from incremental 
pricing according to the provisions set 
forth in ( 282.210. 

3. Part 282 is amended by adding a 
new ( 282.210 to read as follows: 

S 282.210 Exemptions for natural gas used 
In the manufacturing process of fertilizer, 
agricultural chemicals, animal feed and 
food. 

(a) Natural gas used as boiler fuel In 
the production of fertilizer, agricultural 
chemicals, animal feed and food and 
specified by the classes or portions of 
classes in paragraph (b) is exempt from 
Incremental pricing under Title II of the 
NGPA and this Part, unless by rule or 
order the Commission determines that 
there is an alternative fuel or feedstock 
for such use of natural gas that is 
economically practicable and 
reasonably available, as defined in 
section 206(b)(2) of the NGPA. 

(b) Standard Industrial Classificaiton 
No. and Industry Description: 

Fertilizer and Agricultural Chemicals 

1474 Potash. Soda, and Borate Materials 
(Agricultural related only). 

1475 Phosphate Rock (Agricultural related 
only). 

1477 Sulfur (Argicultural related only). 

2819 Industrial Inorganic Chemicals, Not 
Elsewhere Classified (Agricultural 
related only). 

2886 Cyclic Crudes and Cyclic 
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Intermediates. Dyes and Organic 
Pigments (Agricultural related only). 

2889 Industrial Organic Chemicals. Not 
Elsewhere ClassiGed (Agricultural 
related only). 

267 Agricultural Chemicals. 

2899 Chemicals and Chemical Preparations. 
Not Elsewhere ClassiGed (salt-food and 
feed grade only). 

3274 Lime (Agricultural lime only). 

Animal Feed and Food 

2047 Dog. Cat and Other Pet Food. 

20*18 Prepared Feeds and Feed Ingredients 
for Animals and Fowls. Not Elsewhere 
ClassiGed. 

Sheldon. Commissioner, concurring, 

I agree with my colleagues' position 
that agricultural use of natural gas was 
given a preferred status under the 
Natural Gas Policy Act (NGPA). 
Whether or not this preferred treatment 
extends to the boiler fuel use of natural 
gas for manufacturing agricultural 
related products Is very much at Issue 
and has generated a substantial amount 
of controversy. 

Obviously. Titles II and IV of the 
NGPA were Intended to have different 
meanings. The comments we have 
received attest to this fact But the 
precise meaning needed to resolve this 
issue, has been clouded by the 
conflicting "legislative history*' 1 and 
can be resolved only by its authors. 
Therefore. 1 concur in referring this rule 
to the Congress. 

My separate statement should not be 
viewed as opposition to the agricultural 
industry. As my colleagues are well 
aware, the rule itself raises additional 
concerns which need to be addressed. 
The Incremental pricing exemption 
authorized by this rule is subject to the 
"alternate fuel test", a statutory 
requirement in Section 206(b) which the 
Commision has not promulgated, 
regardless of the fact, the NGPA 
(Section 206(b)) mandated it to be in 
effect eighteen months after the date of 
enactment of the NGPA. 

I would expect the Commission to act 
as expeditiously on the statutorily 
required rule as on the present 
exemption. Since the Commission has 
not specified when it will act, in my 
view, it would be appropriate that our 
rule on the "alternate fuel test" be 
concluded by November 15.1981. 

Georgians H. Sheldon. 

Commissioner. 

|FR Doe tl -2M78 FUrd IO-S-81. ft 45 «■>) 

BILLING COOC *712-02-41 


1 Final Rule at page 5 fn. 3 and page 5 


18 CFR Part 282 

(Docfctt No. RM81-27) 

Incremental Pricing: Adoption of 
Single-Tier Alternative Fuel Price 
Celling; Effective Date 

October 5.1061. 

agency: Federal Energy Regulatory 

Commission. DOE. 

action: Notice of effective date. 

summary: On July 24.1961. the Federal 
Energy Regulatory Commission 
(Commission) issued a rule (46 FR 38912. 
July 30.1981) under Title II of the 
Natural Gas Policy Act of 1978 (NGPA) 
amending its regulations at 18 CFR Part 
282. The rule provides a permanent 
exemption, for all facilities subject to 
incremental pricing under Title 11. from 
the alternative fuel price ceiling based 
on the cost of No. 2 fuel oil In so doing, 
the rule establishes a single-tier 
alternative fuel price ceiling for such 
facilities, based on the cost of high- 
sulfur No. 6 fuel oil 
The rule was transmitted to the 
Congress for review as required by 
section 206(d) of the NGPA. During the 
period for Congressional review set 
forth in section 507(b) of the NGPA, 
neither House disapproved the 
submittal This document confirms that 
the exemptive rule thus became 
effective October 3.1981, the day 
following expiration of the review 
period. 

EFFECTIVE date: October 3,1981. 

FOR FURTHER INFORMATION CONTACT: 

Thomas P. Gross, Federal Energy 
Regulatory Commission. 825 North 
Capital Street NJL. Washington, D.G 
20426. (202) 357-8171 
Carol M. Lane, Federal Energy 
Regulatory Commission 825 North 
Capital Street NJL. Washington. D.C. 
20426, (202) 357-8511 
Kenneth F. Plumb, 

Secretary. 

|FR Doc *1-29479 Filed *44 «a>] 

BILLING COOS *717-02-*! 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 5 

Delegations of Authority and 
Organization; Authorities of the 
Commissioner 

agency: Food and Drug Administration. 
action: Final rule. 


summary: The Food and Drug 
Administration (FDA) is amending the 
regulations for delegations of authority 
from the Assistant Secretary for Health 
to the Commissioner of Food and Drugs. 
By memorandum dated August 11,1981, 
the Assistant Secretary reissued his 
delegations under Title III. General 
Powers and Duties of Public Health 
Service, of the Public Health Service Act 
as they relate to the functions of FDA. 
The revised delegations contain an "as 
amended" provision which will 
eliminate reissuing delegations under 
sections of Title 10 each time a section 
is revised. 

EFFECTIVE DATE: October 9,1981. 

FOR FURTHER INFORMATION CONTACT. 

Robert L Miller, Office of Management 
and Operations (HFA-340). Food and 
Drug Administration. 5600 Fishers Lane, 
Rockville. MD 20857, 301-443-4976 
SUPPLEMENTARY information: Section 
5.10 (formerly | 5.1; see 46 FR 26052; 

May 11,1981) is being amended to 
include the revised delegations of 
authority. There were no new sections 
of the tide added by the revised 
delegations, but the delegation under 
section 310 (formerly 309), Health 
Conferences and Health Education 
Information of the Public Health Service 
Act. was expanded to include the 
authority to issue information related to 
public health for the use of the public 
and other pertinent health information 
for the use of persons and institutions 
concerned with health services when 
such information is related to the 
functions of FDA. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sea 701(a). 52 
Stat. 1055 (21 U.S.C. 371(a)) and the 
Public Health Service Act (sections 301, 
302(a), 303, 307, 310, 311, 351, 352. 354 
through 360F, 361, and 362 (42 U.S.C. 241, 
242(a), 242a. 242/, 242o. 243. 262, 263, 
263b through 263n. 264. and 265) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10 (formerly 5.1; see 46 FR 26052; 
May 11,1981)), Part 5 Is amended by 
revising § 5.10(a) (2), (3). (4). (5). (8), (7), 
(19). and (21) to read as follows: 

PART 5—DELEGATIONS OF 
AUTHORITY AND ORGANIZATION 

S 5.10 Delegations from the Secretary, the 
Assistant Secretary for Health, and Public 
Health Service Officials. 

(a)*** 

(2) Functions vested In the Secretary 
under section 301 (Research and 
Investigations); section 307 
(International Cooperation); and section 
311 (Federal-State Cooperation) of the 
Public Health Service Act (42 U.S.C. 241, 
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242/. 243). as amended, which relate to 
the functions of the Food and Drug 
Administration. 

(3) Functions vested in the Secretary 
under sections 354 through 360F of the 
Public Health Service Act (42 U.S.C. 

263b through 263n). as amended, which 
relate to electronic product radiation 
control. 

(4) Functions vested in the Secretary 
under section 361 of the Public Health 
Service Act (42 U.S.C. 264). as amended, 
which relate to the law enforcement 
functions of the Food and Drug 
Administration concerning the following 
products and activities: biologicals 
(including blood and blood products); 
interstate travel sanitation (except 
interstate transportation of etiological 
agents under 42 CFR 72.25); food 
(including milk and food service 
sanitation and shellfish sanitation); and 
drugs, devices, cosmetics, electronic 
products, and other items or products 
regulated by the Food and Drug 
Administration. 

(5) Functions vested in the Secretary 
under sections 351 and 352 of Part F, 
Subpart 1 of the Public Health Service 
Act (42 U.S.C. 262 and 263). as amended. 
Biological Products, insofar as they 
relate to the functions assigned to the 
Food and Drug Administration. 

(6) Functions vested in the Secretary 
under section 302(a) of the Public Health 
Service Act (42 U.S.C. 242(a)). as 
amended, which relate to the 
determination and reporting 
requirements with respect to the 
medicinal and scientific requirements of 
the United States for controlled 
substances. 

(7) Functions vested in the Secretary 
under section 303 of the Public Health 
Service Act (42 U.S.C. 242a). as 
amended, which relate to the 
authorization of persons engaged in 
research on the use and effect of drugs 
to protect the identity of their research 
subjects with respect to drugs scheduled 
under Pub. L 91-513 for which a notice 
of claimed exemption for an 
investigational new drug is filed with 
th$ Food and Drug Administration and 
with respect to all drugs not scheduled 
under Pub. L. 91-513. 

• • • • « 

(19) Functions vested in the Secretary 
under the second sentence of section 
310(a) and under section 310(h) (Health 
Conferences and Health Education 
Information) of the Public Health 
Service Act (42 U.S.C. 242o). as 
amended, to call for a conference and 
mvite as many health authorities and 
officials of State or local public or 
private agencies or organizations as 
deemed necessary or proper on subjects 


related to the functions of the Food and 
Drug Administration, and to issue 
information related to health for the use 
of the public and other pertinent health 
information for the use of persons and 
institutions concerned with health 
services when such information is 
related to the functions of the Food and 
Drug Administration. 

* • • • « 

(21) Functions vested in the Secretary 
under section 362 of the Public Health 
Service Act (42 U.S.C. 265). as amended, 
which relate to the prohibition of the 
introduction of foods, drugs, devices, 
cosmetics, electronic products, and 
other items or products regulated by the 
Food and Drug Administration into the 
United States when it is determined that 
it is required in the interest of public 
health when such functions relate to the 
law enforcement functions of the Food 
and Drug Administration. 

• * « • • 

Effective date. This regulation shall he 
effective October 9.1981. 

(Sec. 701(a). 52 Stal. 1055 (21 U.S.C. 371(a); 
secs- 301. 302(a). 303. 307. 310. 311. 351. 352, 
354 through 360F. 381. and 362 (42 U.S.C. 241, 
242(a). 242a. 24 21 , 242o. 243. 262. 283. 263b 
through 283n. 264. and 265))) 

Dated; October 5.1961. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

IKR Doc m-SOTO n fed lO-a-ai. *45 am] 

BIUIMO COOC 4 110-03-51 


Food and Drug Administration 

21 CFR Part 172 

(Docket No. 79F-0479) 

Food Additives Permitted for Direct 
Addition to Food for Human 
Consumption; Low Substituted 
Hydroxypropyt Cellulose 

agency: Food and Drug Administration. 
action: Final rule. 

summary; The Food and Drug 
Administration (FDA) amends the food 
additive regulations to provide for the 
safe use of low substituted 
hydroxypropyl cellulose as a 
formulation aid in foods. This action is 
being taken in response to a petition 
filed by the Shin-Etsu Chemical Co.. Ltd. 
dates: Effective October 9,1981: 
objections by November 9.1981. 
address: Written objections to the 
Dockets Management Branch (formerly 
the Hearing Clerk’s office) (HFA-305). 
Food and Drug Administration. Rm. 4- 


62. 5600 Fishers Lane. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

John L. Herrman, Bureau of Foods (HFF- 
334), Food and Drug Administration, 200 
C St. SW., Washington. DC 20204. 202- 
472-5690. 

SUPPLEMENTARY INFORMATION: In a 

notice published in the Federal Register 
of January 29,1900 (45 FR 6651), FDA 
announced that a petition (FAP 0A3489) 
had been filed on behalf of Shin-Etsu 
Chemical Co., Ltd.. Tokyo. Japan, 
proposing that § 172.870 (21 CFR 172.870) 
of the food additive regulations be 
amended to provide for the use of low 
substituted hydroxypropyl cellulose as a 
formulation aid in foods. 

FDA has evaluated the data in the 
petition and other relevant material and 
concludes that the proposed use is safe 
and that § 172.870 should be amended as 
set forth in this document. 

The agency has considered the 
potential environmental effects of this 
action and has concluded that the action 
will not have a significant impact on the 
human environment and an 
environmental impact statement is not 
required. The agency's findings of no 
significant impact and the evidence 
supporting that document may be seen 
at the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 

PART 172— FOOD ADDITIVES 
PERMITTED FOR DIRECT ADDITION 
TO FOOD FOR HUMAN CONSUMPTION 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201(s). 

409. 72 Stat. 1784-1788 as amended (21 
U.S.C 321(s). 348)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10 (formerly 5.1; see 
46 FR 28052; May 11. 1981)) Part 172 is 
amended by revising § 172.870 to read as 
follows: 

5 172.870 Hydroxypropyl cellulose. 

The food additive hydroxypropyl 
cellulose may be safely used in food, 
except standardized foods that do not 
provide for such use, in accordance with 
the following prescribed conditions: 

(a) The additive consists of one of the 
following: 

(1) A cellulose ether containing 
propylene glycol groups attached by an 
ether linkage which contains, on an 
anhydrous basis, not more than 4.6 
hydroxypropyl groups per 
anhydroglucose unit. The additive has a 
minimum viscosity of 145 centipoises for 
10 percent by weight aqueous solution at 
25* C. 
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(2) A cellulose ether containing 
propylene glycol groups attached by an 
ether linkage having a hydroxypropoxy 
(OC,H«OH) content of 5 to 16 percent 
weight in weight (w/w) on an anhydrous 
basis, i.e.. 0.1 to 0.4 hydroxypropyl 
groups per anhydroglucose unit. The 
common name for this form of the 
additive is low substituted 
hydroxypropyl cellulose. 

(b) The additive js used or intended 
for use as follows: 

(1) The additive identified in 
paragraph (a)(1) of this section is used 
or intended for use as an emulsifier, film 
former, protective colloid, stabilizer, 
suspending agent, or thickener, in 
accordance with good manufacturing 
practice. 

(2) The additive identified in 
paragraph (a)(2) of this section is used 
or intended for use as a binder and 
disintegrator in tablets or wafers 
containing dietary supplements of 
vitamins and/or minerals. The additive 
is used in accordance with good 
manufacturing practice. 

Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before November 9. 
1981 submit to the Dockets Management 
Branch (address above), written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically so 
state: failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held: failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen in the office above between 9 a.m. 
and 4 p.m.. Monday through Friday. 

Effective date. This regulation shall 
become effective October 9,1981. 

(Secs. 201(f) 409. 72 StaL 1784-1788 as 
amended (921 U.S.C 321(f). 348)) 


Dated: September 30.1981. 
William F. Randolph. 

Acting Associate Commissioner for 
Regulatory A / fain, 

[PR Hoc 61-2B22B Ftfad NMMH. *45 «oi) 

BILLING COOC 4110-43-41 


21CFR Parts 510 and 520 

Oral Dosage Form New Animal Drugs 
Not Subject to Certification; Monensln 
Blocks 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) amends the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by 
Cooperative Research Farms, Inc., 
providing for the safe and effective use 
of a medicated block containing 
monensin for increased rate of weight 
gain in pasture cattle. The regulations 
are also amended to add the firm to the 
list of approved NADA sponsors. 
EFFECTIVE date: October 9.1980. 

FOR FURTHER INFORMATION CONTACT: 
William D. Price, Bureau of Veterinary 
Medicine (HFV-123), Food and Drug 
Administration. 5800 Fishers Lane, 
Rockville, MD 20857. 301-443-3442. * 
SUPPLEMENTARY INFORMATION: 

Cooperative Research Farms, Box 69. 
Charlotteville, NY 12036. filed an NADA 
(119-253) providing for use of a 33 V5- 
pound block containing 400 milligrams 
of monensin per pound for increased 
rate of weight gain in slaughter. Stocker, 
and feeder cattle on pasture. Approval 
of this NADA partly relies upon safety 
and effectiveness data contained in 
Elanco Products Co/s approved NADA's 
95-735 and 38-878. The NADA’s provide 
for use of monensin premixes for making 
finished animal feeds used for increased 
rate of weight gain. Use of the data in 
NADA's 95-735 and 38-878 to support 
this NADA has been authorized by 
Elanco. Because this approval provides 
for use of the block as an alternative 
form for administering monensin. the 
Bureau of Veterinary Medicine 
concludes that it poses no increased 
human risk from exposure to residues of 
the drug nor does it change the 
conditions of the drug's use in the target 
animal species. Accordingly, under the 
Bureau's supplemental approval policy 
(42 FR 64367. December 23.1977). 
approval of this original NADA has 
been treated as would an approval of a 
Category II supplement and did not 
require reevaluation of safety and 
effectiveness data in NADA 95-735 or 
safety data in NADA 38-678. The NADA 


is approved and the regulations are 
amended to reflect the approval. 

Cooperative Research Farms has not 
previously been included in the 
regulations under the list of approved 
sponsors. The regulations are further 
amended to include this firm in the list 
of sponsors. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and 5 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration. Rm. 4-62. 5600 Fishers 
Lane, Rockville. MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The agency has determined pursuant 
to 21 CFR 23.24(d)(1)(f) (proposed 
December 11,1979; 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

This action is governed by the 
provisions of 5 U.S.C 556 and 557 and is 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order. 

PART 510—NEW ANIMAL DRUGS 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(i). 82 
Stat. 347 (21 U.S.C. 380b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1; see 46 FR 26052: May 11, 
1981)) and redelegated to the Bureau of 
Veterinary Medicine (21 CFR 5.83), Parts 
510 and 520 are amended as follows: 

1. In Part 510. $ 510.600 is amended by 
adding a new sponsor alphabetically to 
paragraph (c)(1) and numerically to 
paragraph (c)(2). to read as follows: 

§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 


(c) • * * 
(!)••• 



Coopwiov* nt «fc»> Firm* Boa 99 . Chvtoo*. 

WN. NY 12036 ... ...__ 061267 


( 2 ) * * * 
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Mobr Rrm rvame and address 

coda 


0512(7 Cooparatrva R**a*rcf\ Farm*, Son 60, 
Charto«av8a. MV 12006 


PART 520 —ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 

2. In Part 520, § 520.1448 is amended 
by adding new paragraph (d), to read as 
follows: 

§ 520.1448 Monensln Mocks. 

• • a • • 

(d)(1) Specifications. Each pound of 
block contains 400 milligrams of 
monensin (0.088 percent) as monensin 
sodium. 

(2) Sponsor. See 051287 in 5 510.600(c) 
of this chapter. 

(3) Related tolerances. See $ 556.420 
of this chapter. 

(4) Conditions of use —(i) Amount 50 
to 200 milligrams of monensin (2 to 8 
ounces of block) per head per day. 

(Li) Indications for use. Pasture cattle: 
Increased rate of weight gain. 

(iii) Limitations. Blocks to be fed free 
choice to pasture cattle (slaughter, 
stocker. and feeder) weighing more than 
400 pounds. Provide at least one block 
per five head of cattle. Feed blocks 
continously. Do not feed salt or mineral 
supplements in addition to the blocks. 
Ingestion by cattle of monensin at levels 
of 600 milligrams per head per day and 
higher has been fatal. Do not allow 
horses or other equines access to 
formulations containing monensin 
(ingestion of monensin by equines has 
been fatal). The effectiveness of this 
block in cull cows and bulls has not 
been established. 

Effective date. October 9.1981. 

(Sec 512(1). 82 Stat. 347 (21 VS. C 360b{i))) 
Dated: October 1.1981. 

Gerald B. Guest. 

Acting Director. Bureau of Veterinary 
Medicine. 

; m Ooc 61-29228 FJWd 10-6-61.845 tfli] 

6IUJN6 COOC 41 10-03- M 


21 CFR Part 558 

New Animal Drugs for Use In Animal 
Feeds; Hygromycin B 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed for Lavergne 
Supplement Co. providing for use of a 
0.6-gram-per-pound hygromycin B 
premix for making complete swine feeds 
for control of large roundworm, nodular 
worm, and whipworm infections; and for 
making complete chicken feeds for 
control of large roundworms, cecal 
worms, and capillary worms. 

EFFECTIVE DATE: October 9,1981. 

FOR FURTHER INFORMATION CONTACT: 
Jack C. Taylor. Bureau of Veterinary 
Medicine (HFV-136), Food and Drug 
Administration, 5600 Fishers Lane. 
Rockville. MD 20857, 301-443-5247. 
supplementary information: lavergne 
Supplement Co., 1038 Space Park South, 
Nashville, TN 37211, is the designated 
sponsor of an NADA (127-823) providing 
for use of a 0.6-gram-per-pound 
hygromycin B premix for making 
complete swine and chicken feeds. The 
complete swine feed is used as an aid in 
controlling large roundworm, nodular 
worm, and whipworm infections. The 
complete chicken feed is used as an aid 
in the control of large roundworms, 
cecal worms, and capillary worms. The 
NADA was actually filed by Elanco 
Products Co., but designates Lavergne 
Supplement Co. as the sponsor. The 
NADA is based on safety and 
effectiveness data contained in Elanco's 
approved NADA’s 10-918 and 11-948. 
Use of the data in NADA’s 10-918 and 
11-948 to support this application has 
been authorized by Elanco. This 
approval does not change the approved 
use of the drug. Consequently, approval 
of the NADA poses no increased human 
risk from exposure to residues of the 
animal drug, nor does it change the 
conditions of the drug's safe use in the 
target animal species. Accordingly, 
under the Bureau of Veterinary 
Medicine’s supplemental approval 
policy (December 23.1977; 42 FR 64367), 
approval of NADA 127-823 does not 
require reevaluation of the safety and 


effectiveness data in NADA’s 10-918 
and U-94& NADA 127-823 is approved, 
and the regulations are amended to 
reflect the approval. Satisfactory 
chemistry, manufacturing, and control 
data and information were also 
submitted. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and §514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)). a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(UFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane. Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The Bureau of Veterinary Medicine 
has determined pursuant to 21 CFR 
25.24(d)(l)(i) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This action is governed by the 
provisions of 5 U.S.C. 556 and 557 and is 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order. 

PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) 
(formerly 5.1; see 46 FR 26052; May 11, 
1981). and redelegated to the Bureau of 
Veterinary Medicine (21 CFR 5.83), Part 
558 is amended in $558,274 by adding 
paragraph (a)(4) and amending 
paragraph (e)(1) (i) and (ii) by revising 
the first entry, to read as follows: 

$ 558.274 Hygromycin B. 

(a) * * * 

(4) Premix level of 0.6 gram per pound 
granted to sponsor 022422 in § 510.600(c) 
of this chapter for use in chickens as in 
paragraph (e)(1)(f) of this section and in 
9wine as in paragraph (e)(1)(H) of this 
section. 

• • • • • 

(e) • * * 

(I)*** 


riyyioin|fQn 8 gram* 
par ion 


Combnaton m grant* 
par ion 

Mcatom lor um 

Urmtabon* 

Sponsor 


Chchan* Control of adaptation o4 larga roundworma (Aioars pifll. oacal 

Withdraw 3 day* batora Haughnac 

000986. 022422 


worm* (XMartUf gaftnaa). and capOary worm* (Cfrwian* oOegnate) 




MS 10 12 



















50068 


Federal Register / Vol. 46. No. 196 / Friday, October 9. 1981 / Rules and Regulations 


Hygromyon B m gram* 
par ion 

Combnabon n grama 
par tort 

indbcahorta tor uaa 

UmOaborv* 

Sponaor 

(,) If _„_. 


Swo* Control at rtaatabon of largo rourxfcvorma (Ascsm am a). noduW womw 
dtotfafc**. and wtapwom* (Tncfk^m *uts) 

Withdraw 15 day* batora Naug^ 
tar 

000006. 043733. 

| 011490, 016966. 

022422 




Effective dale. October 9. 1981. 
{Sec. S12(i). 82 Slat. M7 (21 U.S.C. 380b(i)J) 
Dated: October 1. 1961. 

Gerald B. Guest, 

Acting Director, Bureau of Veterinary t 
Medicine. 

(tit Doc 01-3U.10 Filed MWMIt: 0 4ft «m| 

BILUMO COO€ 411<M»-N 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 
21 CFR Parts 1300 to End 

CFR Correction 

Title 21, Chapter li, Parts 1300 to end. 
revised as of April 1,1981 is corrected 
as follows: 

Everywhere the words: "Dockets 
Management Branch” appears, it should 
be changed to read: “Hearing Clerk.” 

SILLING COOC 1 505-01 -N 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency for International Development 

22 CFR Part 210 

Loyalty and Security Investigations for 
Persons Serving Under Contracts 
Financed From United States Foreign 
Assistance Funds 

agency: Agency for International 
Development. 1DCA. 

action: Revocation of regulations. 

summary: AID Contractor and contract 
personnel clearance procedures set forth 
in AID Handbook 6. Chapter 6 relating 
to 22 CFR part 210 are fully authorized 
by Executive Order 10450—Security 
requirements for Government 
employment, and Executive Order 
10855—Safeguarding classified 
information within industry. 22 CFR part 
210 which also provides authority for 
these procedures has become obsolete, 
and is therefore being removed. 


EFFECTIVE OATE: September 29, 1981. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Ronald G. Russell. Attorney 
Advisor. Office of Assistant General 
Counsel for Employee and Public 
Affairs. Agency for International 
Development. Washington. D.C. 20523. 
Telephone: (202) 632-8219 or 632-8218. 

PART 210—(Removed| 

Title 22 of the Code of Federal 
Regulations is amended by removing 
Part 210. 

(Sec. 111. 79 Stat. 1005 (22 U.S.C 237onL; 
EO. 10973. 24 FR 10469, 3 CFR, 1959—1963 
Comp., p. 493. Sec’y Delegation of Authority 
No. 104, 28 FR 10608) 

Dated: September 29.1981. 

John F. Owens, 

Acting Assistant Administrator for Program 
and Management Services . 

|FR Doc n-»r: Filed 10-+41. 6 4ft amt 
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DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Part 1910 

(Docket No. H-004E] 

Occupational Exposure to Lead; 
Supplemental Statement of Reasons 
and Amendment of Standard; Notice 
of Deferral of Effective Date 

agency: Occupational Safety and 
Health Administration (OSHA). Labor. 
action: Notice of further deferral of 
effective date of final rule. 

summary: This notice defers the 
effective date of the Supplemental 
Statement of Reasons and Amendment 
of the Lead Standard until December 10, 
1981. The action is necessary to allow 
additional time to consider the 
appropriateness of the lengthy and 
complex docucment in light of the 
numerous petitions for administrative 
review which have been received. 


date: The effective date is deferred until 
December 10.1981. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Robert Beliles. Occupational Safety 
and Health Administration. Room 
N3617. U.S. Department of Labor, 
Washington. D.C. 20210 (202) 523-7081. 

SUPPLEMENTARY INFORMATION: On 

January 21,1981, OSHA published in the 
Federal Register (46 FR 6134) a 
supplemental statement of reasons 
assessing the technological and 
economic feasibility of meeting the 
permissible exposure level for lead 
contained in the lead standard (29 CFR 
1910.1025), in 46 industries. The 
document was prepared in response to a 
remand order from the U.S. Court of 
Appeals for the D.C. Circuit, in the 
“United Steelworkers of America v. 
Marshall.” 647 F. 2d 1189 (D.C. Cir. 

1980). The Supplemental Statement of 
Reasons covered nearly 100 pages in the 
Federal Register, and was originally 
scheduled to be effective on February 
20.1981. On February 3.1981, the agency 
joined industry petitioners in a motion 
to the circuit court to defer action on the 
Supplemental Statement of Reasons 
until OSHA has an opportunity to 
review petitions for administrative 
reconsideration. On February 6,1981, 
the effective date of the Supplemental 
Statement of Reasons was deferred until 
March 30.1981 pursuant to a 
presidential memorandum to the 
Secretary of Labor and other cabinet 
officials (46 FR 11253). On March 27, 

1981, OSHA further deferred the 
effective date, for a period of 30 days, so 
that it might have additional time to 
consider the numerous petitions for 
administrative review of the 
Supplemental Statement of Reasons—a 
very lengthy and complex document. 

On April 28.1981 (46 FR 23742), on 
June 29. 1981 (46 FR 33244), and on 
August 28. 1981 (46 FR 43416) the 
effective date was again deferred in 
succession until October 11,1981. 

On July 17.1981. the D.C. Circuit 
granted the joint motion to defer action 
on the Supplemental Statement until 
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October 11.1981, pending OSHA's 
review of the petitions for 
administrative reconsideration, "United 
Steelworkers v. Marshall," No, 79-1048. 
The agency is currently formulating a 
detailed response to the petitions for 
administrative reconsideration and will 
require an additional sixty days to 
complete this work. OSUA has therefore 
petitioned the court for the additional 
time necessary to complete this task. 

Accordingly, the effective date of the 
Supplemental Statement is hereby 
deferred until December 10,1981. Due to 
the short deferral period, notice and 
opportunity for public comment on the 
deferral is impractical and unnecessary 
under 5 U.S.C. 533 and 29 U.S.C. 655(b). 

Signed at Washington. D.C, this 7th day of 
October, 1981. 

Thome C. Aochter. 

Assistant Secretary of Labor. 

KR Doc. S1-29S02 Filed IIWM1; * 45 am| 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
IA-3-FRL 1933-8) 

Approval of Revision of the Maryland 
State Implementation Plan 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: This notice announces the 
Administrator's approval of a revision of 
the Maryland State Implementation 
Plan. The revision includes changes to 
sections concerning definitions, permits 
and approvals, control of certain 
sources, and control and prohibition of 
carcinogenic and toxic substances of the 
Maryland regulations. 
effective date: Effective November 9, 
1981. 

addresses: Copies of the revision and 
associated support material are 
available for inspection during normal 
business hours at the following offices: 
U.S. Environmental Protection Agency. 
Region III, Curtis Building, Tenth 
Floor. Sixth & Walnut Streets. 
Philadelphia, Pennsylvania 19106, 
Attn.: Patricia Sheridan 
Maryland Air Management 
Administration, 201 Preston Street. 
Baltimore, Maryland 21201, Attn.: 
George P. Ferreri 

Public Information Reference Unit. 

Room 2922, EPA Library, U.S. 
Environmental Protection Agency. 401 
M Street. SW., Washington. D.C. 

20460 


The Office of the Federal Register. Room 

8401.1100 L Street. NW„ Washington. 

D.C 20405 

FOR FURTHER INFORMATION CONTACT: 

Edward A. Vollberg (3AH12). U.S. 
Environmental Protection Agency, 

Region III, Sixth and Walnut Streets, 
Philadelphia. Pennsylvania 19106, 
telephone (215) 597^8990. 
SUPPLEMENTARY INFORMATION: 

Note.— Maryland's regulations have been 
recodified since this revision was submitted. 
Please refer to the August 5. 1981 Federal 
Register (46 FR 39818) for current numbers. 

Background 

The amendments to COMAR 10.18.01- 
10.18.07 were submitted by the State of 
Maryland as a revision of the Maryland 
State Implementation Plan. The changes 
are outlined below. For detailed 
descriptions please refer to the notice of 
proposed rulemaking published in the 
Federal Register on June 10.1981 (46 FR 
30654). 

A. COMAR 10.18.01 

1. Section .01 (Definitions)—Minor 
administrative changes were made to 
two definitions. 

2. Section 11. (Permits and 
Approvals)—This revision significantly 
modifies the existing regulations 
governing construction permits, 
operating permits and registration. The 
reorganization consolidates and clarifies 
the regulations in this section. 

EPA requested that the State show 
how it can legally enforce the terms and 
conditions of a permit or approval which 
has expired or been suspended or 
revoked, pursuant to subsection .11G(3). 
The State responded that under Article 
43.697(a), Annotated Code of Maryland, 
it has broad authority to adopt 
regulations to control air pollution. 

In 10.18.01.11 K(2)(b), the State 
requires an applicant to demonstrate 
that it would comply with the terms of a 
permit or approval which has expired or 
been suspended or revoked. EPA asked 
the State to show its authority to require 
these conditions. The State's response 
was that it has such authority under 
Article 43. 697(a) and 706, Annotated 
Code of Maryland. If the State's 
intention is to incorporate into 
subsequent permits or approvals the 
terms and conditions of an expired, 
suspended or revoked permit or 
approval, the applicant must comply 
with those conditions. 

The State was also asked to identify 
the types or orders or consent 
agreements that are available to it under 
State laws for varying the substantive 
requirements of 10.18.01-.07 as they 
apply to a particular source. The State 


responded that under Article 43 of the 
Annotated Code of Maryland the 
Secretary of Health and Mental Hygiene 
may grant an exception on evidence 
produced at an adjudicatory hearing. A 
hearing is held when an operator 
contests the issuance of a violation or 
when a permit or approval is denied, 
revoked, or suspended. 

EPA approves all sections as 
amended in COMAR 10.1&01. 

B. COMAR 10.18 .02-.07 

1. Section .05 (Control of Certain 
Sources)—This section was modified to 
conform to the 1978 edition of 40 CFR 
Part 60 for New Source Performance 
Standards. 

2. Section .07 (Control and 
Prohibition of Carcinogens and Toxic 
Substances)—This section now 
conforms with the 1978 edition of 40 
CFR Part 61 for National Emission 
Standards for Hazardous Air Pollutants. 

EPA approves the changes to 10.18.02- 
10.18.07. 

Public Comments 

No public comments were received 
during the 30 day comment period. 

EPA Action 

By this notice, the Administrator 
hereby approves the above 
modifications as a revision of the 
Mary land State Implementation Plan. 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"Major" and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This regulation is not major 
because this action only approves State 
actions and imposes no new 
requirements. 

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. Any comments from OMB to EPA 
and any EPA response to these 
comments are available for public 
inspection at the address listed for 
Patricia Sheridan at the beginning of this 
notice. 

Pursuant to the provisions of 5 U.S.C. 
Section 605(b) 1 certify that the SIP 
approvals under Sections 110 and 172 of 
the Clean Air Act will not have a 
significant economic impact on a 
substantial number of small entities. 

This action only approves State actions. 
It imposes no new requirements. 

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act, the 
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requirements which are the subject of 
today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Authority: 42 U.S.C. 7401 -042. 

Dated: September 29.1981. 

Anne M. Gorsuch, 

Administrator. 

Note.— Incorporation by reference of the 
State Implementation Plan for the State of 
Maryland was approved by the Director of 
the Federal Register on July 1.1961. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Part 52 of Title 40. Code of Federal 
Regulations is amended by adding 
paragraph (c)(53) to read as follows: 

Subpart V—Maryland 

§ 52.1070 Identification of plan. 


(53) A revision submitted by the State 
of Maryland on December 10.1979, 
consisting of changes in Sections .01 and 
.11 of COMAR 10.18.01, and in Sections 
.05 and .07 of COMAR 10.18.02,10.18 03. 
10.18.04,10.18.05,10.18.06 and 10.18,07. 

|FR Doc. tl-jaili KkW HMHn. Sift *a| 

eiLLiMQ COOC 8 460" M M 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Ch. X 

(Ex Parte No. 311 (Sub-No. 4)1 

Modification of the Motor Carrier Fuel 
Surcharge Program 

agency: Interstate Commerce 
Commission. 

action: Final modifications of the fuel 
surcharge program for motor carriers 
and freight forwarders. 

summary: The Commission is replacing 
the revenue based fuel surcharge with a 
program which will reimburse owner- 
operators now and in the future for full 
costs above 63.5 cents a gallon. 
Reimbursement will be on a mileage 
basis, initially at a rate of 14 cents per 
mile. During a 60-day transition period, 
carriers may fold in that portion of the 
surcharge which will cover their 
increased fuel costs. The fold in will be 
effective on 30-days* notice. Shippers 
will have a right to protest the fold in. 
The Commission has provided special 
procedures for future fuel-related rate 
increases. 


effective date: This decision will be 
effective November 9.1981. 

FOR FURTHER INFORMATION CONTACT! 

Lee Alexander. (202) 275-7597 
Richard Shullaw. (202) 275-7639 
Ted Kalick, (202) 275-0446 
David Manning. (202) 275-7395 
Robert G. Rothstein. (202) 275-7912 
Joseph A. Heberle. (202) 275-7371 
SUPPLEMENTARY INFORMATION! The 
history of this proceeding has been 
adequately documented in numerous 
other Commission decisions, including 
the decisions served in this proceeding 
on April 11.1900. and July 31.1981. The 
facts will not be reiterated here. 

Current surcharge procedures were 
responsive to the fuel-related concerns 
of the motor carrier industry, and ended 
the owner-operator 1 truck strike in June 
of 1979. It has become clear, however, 
that the current revenue-based 
surcharge does not accurately reflect the 
fuel-related cost component of a rate. 
The result has been several serious 
distortions in the rate structure. 

So compelling were these inequities 
that on April 11.1980. the Commission 
instituted this proceeding to consider 
improving the surcharge program or 
phasing it out. Four alternatives to the 
present program were then presented for 
public comment. Briefly, these options 
were (A) a mileage-based surcharge 
plan: (B) a mileage-based surcharge plan 
with phase out: (CJ a revenue-based 
surcharge phase out; and (D) a leasing 
rule modification. 

Open meetings were also held at 
strategic points throughout the country 
so that owner-operators in particular 
could supplement the record with their 
views. After reviewing the comments 
and the transcripts of the six public 
hearings, we determined that there was 
merit to one additional alternative. 
Option E. On July 31,1981, we issued a 
notice of proposed modification of the 
fuel surcharge program, requesting 
additional comments on this fifth 
option—to freeze the surcharge and 
require separately negotiated fuel- 
reimbursement agreements. Oral 
argument on the five options was held 
September 22.1981. 

Comments 

The three major groups of commentors 
are shippers, owner-operators, and 
authorized carriers. Owner-operators 
overwhelmingly reject the proposed 
elimination of the fuel surcharge 
program. Many of their comments, 
particularly at the public hearings, 
focused on their continued inability to 
operate without the fuel surcharge. They 


t 


view the revenue-based surcharge as 
protection for the rising cost of fuel. As 
fuel prices rise, so does the surcharge 
based on the Commission's weekly- 
developed index. When questioned, 
most owner-operators would favor, 
albeit reluctantly, a mileage-based 
surcharge system. Those who work on a 
percentage basis oppose incorporation 
of the surcharge into the rate base, 
fearing that the incorporated amount 
will be subject to the division of revenue 
provision in their leases. In response to 
Option E, owner-operators uniformly 
argue that meaningful negotiations will 
not occur. 

Shippers generally are unified in their 
desire to see the program terminated. 
Most object to the revenue-based 
surcharge as having no relationship to 
actual fuel costs. If there is a surcharge, 
the preference is that it be mileage 
based. Many believe they have become 
embroiled in a problem which exists 
only between carriers and owner- 
operators. a problem which could be 
resolved by requiring carriers to bear 
the cost of fuel. There is clear 
resentment that shippers are in effect 
compensating owner-operators for the 
latters* increased costs of fuel. Of the 
options presented, shippers generally 
find incorporation of the surcharge into 
the rate base (Option C) the least 
objectionable. They stress that 
incorporation of the surcharge should be 
cost-justified with 30-days* notice so 
that surcharge inequities do not become 
a permanent part of the rate base. 

Carriers' comments were mixed. 

Many favor retention of the surcharge 
program while some suggest retention of 
the surcharge without the mandatory 
pass-through to the owner-operator. As 
an alternative, carriers believe that 
conversion to a mileage-based surcharge 
program would meet the needs of all 
parties. Option E received strong 
support from carriers to the extent it 
requires incorporation of the surcharge 
into the base rates on short notice. Most 
carriers argue that they should be 
required to incorporate all of the 
surcharge. Many carriers express doubt 
as to the Commission's authority to 
require separate agreements and suggest 
that this matter is best left to owner- 
operator-carrier resolution without 
Commission involvement. Carriers fear 
that the Commission may destroy 
owner-operator incentive to operate in a 
fuel-efficient manner and may adversely 
affect the independent contractor status 
of owner-operators. They uniformly 
support future, fuel-related increases 
effective on one-day's notice based on 
Commission developed fuel-cost data. 
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Discussion and Conclusions 

We view the present fuel surcharge 
cost recovery program as one involving 
two distinct relationships: one, fuel cost 
reimbursement arrangements between 
carriers and owner-operators: and two. 
rate relationships between carriers and 
shippers. We will address our resolution 
of the problems in that manner. 

Carriers-Owner-Operators 

In the decision of July 31.1981. the 
Commission proposed that carriers 
negotiate separate agreements with 
owner-operators relative to fuel costs. 
Owner-operators would be reimbursed 
for fuel costs ranging from total costs in 
excess of 63.5 cents a gallon to total fuel 
costs. 

Many commentors are skeptical of 
'negotiated" agreements between 
carriers and owner-operators. Owner- 
operators generally assail the 
Commission's assumption that 
productive arms’ length bargaining will 
in fact occur. They point out that the 
owner-operator’s lack of bargaining 
power resulted in the work stoppage in 
1979 and led to the current fuel 
surcharge program. Owner-operators 
assert that they were not adequately 
compensated for rapidly escalating fuel 
costs until a mandatory component was 
added to the surcharge mechanism. Just 
as a ceiling at "total fuel costs" was 
designed in the July 31.1981 decision to 
protect shippers from excessive costs; 
owner-operators contend that a specific 
floor is essential to provide them 
concomitant protection. Many carriers 
fear that individually negotiated 
separate fuel agreements will result in 
competitive disadvantages. 

We conclude that owner-operators 
require a measure of protection in this 
area and that separate agreements will 
not accomplish this goal. The national 
transportation policy includes, among 
other objectives, the promotion of safe, 
adequate, economical and efficient 
transportation, and the encouragement 
of fair working conditions in the 
transportation industry. 49 USC 
! 0101 (a)( 2) and (6). A phase out of the 
fuel surcharge without the substitution 
of an effective replacement would be 
particularly harsh, and in our opinion 
not consistent with our statutory 
mandate. Similarly, no confidence was 
expressed in the use of separately 
negotiated agreements. Accordingly, if 
we are to promote efficient 
transportation and fair working 
conditions for owner-operators, we have 
determined that a variation of our 


mileage-based compensation proposal, 
noticed as Option A in the decision of 
April 11.1980. may provide the best 
answer. 5 A mileage compensation 
formula resulting in a mandatory cents- 
per-mile payment by carriers to all 
owner-operators will be utilized. As 
described below, this approach would 
establish a reimbursement mechanism 
keyed to actual owner-operator fuel 
costs rather than the revenue of a given 
shipment. The method will be easy to 
apply. The Commission will publish and 
otherwise make available a cents-per- 
miie figure which will reimburse owner- 
operators for fuel costs in excess of 63.5 
cents a gallon. 

The Commission-Developed Mileage 
Compensation Method 

There are four components to the 
Commission’s index: a miles-per-gallon 
figure (MPG); a mileage guide; an empty 
mileage application; and a fuel co9t 
study. 

A. Miles-per-gallon figure: In response 
to earlier requests for comments on this 
subject. MPG figures of from 4-6 have 
been proposed. Carriers using owner- 
operators have submitted actual figures 
ranging from 4.5 to 5.5. The American 
Trucking Associations (ATA) released a 
study 5 containing a formula to calculate 
miles per gallon. The Commission 
developed a figure of 5.2 miles per 
gallon by applying ATA's formula, 
related coefficients produced by ATA, 
and an average vehicle weight of 
approximately 30 tons. 4 An 
extrapolation of the 1977 Census of 
Transportation, Truck Inventory and 
Use Survey, conducted by the Bureau of 
the Census. U.S. Department of 
Commerce, reports a 4.833 MPG figure. 
In light of the comments submitted and 
giving due consideration to 
administrative and enforcement factors, 
we believe a 5 MPG figure most 
accurately represents average fuel 
efficiency. 

B. Mileage Guide: Most commentors 
propose utilization of the Household 
Goods Mileage Guide in any mileage- 
based compensation mechanism. We 
agree that this is the proper starting 
point to estimate actual miles traversed. 


* At under thr current revenue bavod surcharge 
system, carriers may avoid our mileage 
compensation system by providing their owner* 
operators with fuel or credit cards, so that the 
owner-operator is not absorbing more than 6S5 
cents on a gallon of fuel 

'Potential for Conserving Fuel Through Modem 
Truck Size and Weigh* Regulations. American 
Trucking Associations. Inc-. 1981 

•Federal Highway Administration Loadometer 
Study. 


The most current mileage guide is 
identified as Household Goods Carriers’ 
Bureau. Mileage Guide No. 11. This 
guide is to be used until further notice of 
the Commission. Inasmuch as the 
"mileage charts" containing the 
mileages between the key point cities 
indicate short-line miles, we are 
allowing an adjustment of six percent 
for circuity. Recognizing that distances 
beyond key city points must be 
determined in actual miles, for the sake 
of simplicity we are providing for 
circuity for the total distance from origin 
to destination. This circuity adjustment 
is reflected in the mileage compensation 
figure shown in Appendix A. The six 
percent factor has received long-term 
acceptance in its application to 
ratemaking proceedings. Paper Bags 
From Chicago to Kansas City, Mo.. 321 
l.C.C. 732 (1964); Green Salted Hides, 
Pacific Southwest to the Mid West, 309 
I.C.C. 299 (1959); Sugar From Minnesota 
To Illinois and Wisconsin. 306 l.C.C. 17 
(1959). 

C. Empty Mileage Application: The 
Commission’s compensation method 
will reimburse owner-opera tors for all 
miles traveled at the direction of the 
carriers, whether loaded or empty. 

Empty miles traveled by owner- 
operators for personal or non-carrier 
related business will not be subject to 
the fuel compensation method. 

D. Fuel Cost Study: In the July 31, 

1981, decision, we proposed to continue 
monitoring fuel prices. This mechanism 
is currently in place and is generally 
accepted by carriers and owner- 
operators as a valid nationwide average. 
We will continue the practice of 
monitoring fuel prices. The Commission 
will no longer issue a weekly decision in 
Ex Parte No. 311, but will only issue 
decisions when the mileage 
compensated figure rises or declines by 
a .5 cent per mile. Thus, compensation 
as of September 28,1981. is 14.1 cents a 
mile. Initially, the compensation will be 
rounded off to the nearest .5 cent per 
mile (14 cents if fuel costs remain 
constant until this decision is effective). 
The compensation will change when the 
actual basis changes to 13.5 or 14.5 cents 
a mile. Subsequent changes will only be 
authorized on the basis of even half 
cents per mile. It should be stressed that 
the authorized mileage compensation 
will be adjusted up or down as the cost- 
per-gallon dictates. 

E. Mileage Compensation Method: 

The mileage cost compensation is 
computed on the basis of these 
components as follows: 
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Commission Compensation Factor 


Coil of fuel above 

63.5 cent* a gallon X .08 

MPG 

As already noted, the Commission 
will supply the compensation factor and 
revise it as the cost-per-gallon changes. 
The owner-operator will only have to 
multiply the compensation factor by the 
mileage of the shipment to determine 
what his compensation is on a per 
shipment basis.* 

The current mileage cost 
compensation figure and the format to 
be used as a medium for calculation of 
changes in owner-operator mileage 
compensation is illustrated in Appendix 
A. Modifications of the formula and its 
components will be made as warranted. 

Effect of the Commission-Developed 
Compensation Method on the Lease 
Agreement and "Dual Compensation ** 
Problems 

The fuel reimbursement plan 
delineated in this decision in effect 
separates owner-operator compensation 
for fuel costs in excess of 63.5 cents a 
gallon from the lease agreement. 

Carriers may apply for rate increases to 
recoup payments made pursuant to the 
Commission-developed method. 

Since owner-operators generally are 
paid on a percentage-of-revenue basis, 
situations could arise where an owner- 
operator could receive dual 
compensation—receive fuel 
compensation under the cents-per-mile 
payment while receiving a share of both 
the folded-in surcharge and future fuel- 
related increases. We cannot accept the 
ATA proposal to subtract the fuel 
compensation payments from the gross 
revenue subject to the split. While the 
proposal has the advantage of 
simplicity, it would nevertheless defeat 
the principle of complete fuel cost 
reimbursement. The numbers do not 
correlate. For example, if a carrier took 
no fold-in, the owner-operator 
reimbursement would still be subtracted 
from the revenue before the split, 
leaving the owner-operator with 
substantially less than what the 
combination of full fuel reimbursement 
and his split would have yielded. 

To prevent dual compensation, the 
parties may modify the lease to provide 


% While carrier* will be required to make current 
mileage guide* available, copiee of the Household 
Goods Mileage Guide can be obtained from the 
Household Goods Carriers Bureau. 3110 Columbia 
Pike. Arlington. VA 22204. The telephone number is 
(703) 524-S660 


(Circuity factor 1 

of 6 percent) X Miles 


for 100 percent retention by the carrier 
of any Ex Parte No. 311 fuel-related rate 
increases. If the lease is amended, a 
base of gross revenue less (1) the 
amount of any surcharge folded into the 
rate base, and (2) the amount of any 
future fuel-related increases as 
supported by fuel mileage payments to 
owner-operators, would be used to 
determine ownpr-operator 
compensation. A base rate for 
determining owner-operator 
compensation should be established us 
of the effective date of the fold in. This 
base rate would remain constant and be 
adjusted downward for the surcharge 
fold-in and subsequent Ex Parte No. 311 
increases and upward for all other rate 
increases. The downward adjustment 
for Ex Parte No. 311 increases would be 
based on the mileage-based owner- 
operator compensation shown in 
Appendix C. footnote 1. Modifications 
may be effected during the 60-day 
period following the effective date of 
this decision. This problem does not 
exist when owner-operators are paid on 
a mileage basis. 

An example of the procedure which 
would be used by carriers to determine 
the base rate follows: 


Tnp (S 1.000 x 16%) _ Si. 16000 

Ecofcng Strcharp* «| 18%. .... 160 00 

Subtotal --- 1.00000 

laas SobMquant (assumed) fuel reUlod E* 

Pafla 311 mcreasat by earner an 3% __ 35 40 


Subtotal ____ 964 60 

P%a Kale *craai*a otwr than E* Parte 311 
kM ---- 4 64 40 

Total baa* lor 0/0 «p« _ 1.05900 


It must be emphasized that the total 
base revenue available for the owner- 
operator revenue split is then 
supplemented by the Commission- 
developed mileage compensation 
amount. 

Owner-operators must have the 
necessary information to determine the 
actual fuel surcharge folded into the rate 
base and future fuel-related rate 
increases associated with owner- 
operator compensation to be retained by 
the carrier, as described above. We 
reiterate the requirement in Ex Parte No. 
MC-43 (Sub No. 7). Lease and 
Interchange of Vehicles. 131 M.C.C. 141 
(1979), that carriers make copies of 
tariffs available to owner-operators for 
inspection upon request. Carriers also 


shall make copies of the current mileage 
guide available to the owner-operator. 

In addition, if the parties have modified 
their lease to prevent "dual 
compensation *, as suggested above, 
carriers shall provide owner-operators 
with a copy of Appendix C to this 
decision which reflects fuel-related rate 
increases to be used as an adjustment to 
owner-operator compensation. We 
encourage carriers to explain clearly 
fuel payments on settlement sheets. 

We admonish carriers not to udjust 
the revenue split In the lease agreement 
to deprive owner-operators of payments 
required pursuant to the Commission's 
compensation method. We are prepared 
to take appropriate actions to protect 
the rights of the owner-operator under 
the provisions of our enforcement 
authority 49 U.S.C. 11701(a). 

Fuel Efficiency and Owner-Operators as 
Independent Contractors 

Many commentors believe that fuel 
reimbursement pursuant to Commission- 
developed mileage compensation will 
destroy owner-operators’ incentive to 
operate in a fuel-efficient manner. 
Carriers state they will be forced to 
exercise additional control over owner- 
operator activities, and that this may 
change their status from independent 
contractors to employees. Because of the 
importance of these contentions they 
will be specifically addressed. 

Fuel reimbursement as delineated in 
this decision will be based on a uniform 
cents/mile figure. Although 
reimbursement of inefficient and 
efficient operators will be identical 
(based on an estimate), the efficient 
operator may get better than 5 miles per 
gallon and therefore the efficient 
operator will consume less fuel. 
Efficiency will be rewarded. Owner- * 
operators will have the same incentive 
to operate in a fuel-efficient manner as 
today, i.e.. to spend less money on fuel. 

Carriers will not bear the additional 
costs associated with the inefficient 
operator because reimbursement levels 
are not specifically related to actual fuel 
consumed. Therefore, carriers will not 
be forced to exercise greater control 
over owner-operators than under the 
present revenue-based system. We have 
observed no change in owner-operators* 
status us independent contractors or 
increase in fuel-inefficient operators as 
a result of (he current fuel surcharge 
program. The use of the Commission's 
mileage compensation should not have 
an effect in these areas. 
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Commission Authority To Require Fuel 
Reimbursement 

Many carriers question the 
Commission’s authority to require 
reimbursement for fuel. In establishing 
current standards for the recovery of 
fuel increases, the Commission has. in 
essence, affected one distinct element of 
the owner-operator's compensation. The 
Commission derives its authority 
partially to affect compensation under 
its general rulemaking powers under 49 
U.S.C. 10321(a) (formerly 49 U.S.C. 
304(a)(0)). Mourning v. Family 
Publication Service. Inc.. 411 U.S. 356. 

309 (1973). Requiring carriers to 
reimburse owner-operators for fuel costs 
in excess of 63.5 cents a gallon is not 
tantamount to regulating compensation. 
The Commission is merely prescribing a 
procedure relating to an individual 
component of compensation. Even if it 
can be argued that the Commission is 
mandating compensation, we have 
broad authority in this regard to assure 
sound transportation practices. 

In American Trucking Assn 's. Inc. v. 
US.. 344 U.S. 290 (1953). the Supreme 
Court found that the Commission has 
broad authority to regulate leasing 
practices. There, the Supreme Court 
affirmed Commission regulations which 
had far reaching effects on leasing 
contracts. These regulations not only 
abolished what was then the prevalent 
practice of single-trip leasing but also 
mandated that lease contracts have a 
duration of 30 days and that 
compensation be measured by other 
than a percentage of gross revenue. Id. 
at 306. 

In 1956, Congress amended the Act by 
adding former section 204(e) (formerly 
49 U.S.C. 304(e): recodified at 49 U.S.C. 
11107) to confirm the Commission's 
authority over lease contracts involving 
regulated carriers and former section 
204(f) (formerly 49 U.S.C. 304(f); 
recodified at 49 U.S.C 11101(c)), to 
exempt from that authority lease 
arrangements affecting the 
transportation of exempt agricultural 
produce. Although Congress made no 
specific mention of setting the amount of 
compensation in former section 204(e), it 
specifically exempted from the 
Commission's regulations "the amount 
of compensation" paid in leasing 
operations involving exempt carriers in 
former section 204(f). Thus. Congress 
implicitly recognized the authority of the 
Commission to set the amount of 
compensation in leases involving non¬ 
exempt transportation. 

The legislative history of these 
sections also demonstrates Congress’ 
intent to preserve Commission power to 
regulate the duration and compensation 


of contracts between regulated carriers 
and owner-operators. In the report 
accompanying the bill,* the Senate 
Committee stated: 

The primary objection made to the bill in 
IU original form was that it would take from 
the Interstate Commerce Commission the 
power to regulate trip leasing by denying the 
right to regulate the duration of the lease, or 
the amount of compensation to be paid under 
its terms. (Emphasis added ) 

While Congress clearly intended to 
restrict the Commission's authority with 
respect to exempt haulers, there is 
absolutely no indication that it intended, 
in effect, to rescind the Commission’s 
general rulemaking powers with respect 
to regulated carrier leases. Moreover, 
subsequent court decisions have 
recognized that, in enacting the 1956 
legislation. Congress meant to reaffirm 
the broad authority over leasing 
practices recognized by the Supreme 
Court in American Trucking Assn*s and 
to limit that authority only to the extent 
of removing exempt agricultural haulers 
from the Commission’s authority to 
regulate the length of leases and amount 
of compensation. See Agricultural 
Trans. Ass'n of Texas v. King. 349 F.2d 
873, 881 (5th Cir. 1965); Atchison. T. & 
S.F. Ry. v. United States. 209 F.Supp. 35. 
37-38 (N.D. Ill. 1962): Christian v. United 
States. 152 F.Supp. 561, 566 (D. Md. 

1957). 

A recent decision of the United States 
Court of Appeals, District of Columbia 
Circuit, provides additional support for 
Commission authority to require carriers 
to reimburse owner-operators for their 
fuel costs. Global Van Lines v. ICC. 627 
F.2d 540 (D.C. Cir. 1900). In that case, the 
court affirmed a Commission rule 
requiring a carrier to pay interest on 
owner-operator funds held in escrow. 
The Commission set the interest rate at 
the average yield on a 91-day Treasury 
bill. Because the Commission chose a 
rate of interest that is both unambiguous 
and uniform throughout the country, the 
court found that the Commission had 
reasonably exercised its general 
rulemaking power. 

Shippers-Carriers 

The Fold In of the Surcharge 

Shippers uniformly comment that 
allowing carriers to fold in all of the 
existing surcharge will perpetuate the 
distortions in the current system. We 
agree. However, we also recognize that 
the problem is not quite that simple. The 
revenue-based surcharge has in fact 
over-compensated carriers on some 
types of commodities and under¬ 
compensated them on others. Many 
carriers who have been over¬ 


's. Rep No. 1271, 84 1 h Cong, let Seme. (1955). 


compensated have declined rate 
increases as a result. 

Because surcharges are a temporary 
measure and to rationalize the rate 
structure, we will order that surcharges 
he cancelled and will allow them to be 
incorporated into the rate structure. 
However, in no case shall the amount 
folded in exceed the amount necessary 
to compensate owner-operators 
pursuant to the Commission's 
compensation method or to compensate 
non-owner-operator carriers for actual 
increased fuel costs since January 1. 

1979. To protect the legitimate interests 
of shippers, the fold-in must be 
published to be effective on 30-days* 
notice. Shippers may protest any rate 
increase which exceeds the amount 
necessary to cover increased fuel costs 
since January 1.1979. 

When this decision is effective, 
carriers will be permitted to fold into 
their rates the lesser of either their 
existing surcharge or the amount 
necessary to compensate them for 
added fuel costs since January 1,1979, 

In addition, carriers shall submit a 
verified statement with the fold-in tariff 
supplement to this Commission 
affirming that the surcharge folded in is 
necessary to cover added fuel costs 
since January 1,1979. and no more, and 
that all owner-operators will presently 
and in the future be reimbursed for fuel 
costs at the level established by the 
Commission's compensation method. 
This affirmation shall also be noted on 
the tariff. 49 U.S.C. 10762(1). If 
publication is by rate bureau, the rate 
bureaus shall certify that all carriers for 
whom they are publishing a fold-in tariff 
have verified these facts. The rate 
bureaus shall keep the verified 
statements on file until January 31.1983. 
Carriers which choose to incorporate all 
or a portion of their existing surcharge 
into the rate base may do so either (1) 
directly, by independent action, or (2) by 
participating in conversion table 
supplements to agency tariffs, as 
reflected in Part 1 of Appendix B. 
Shippers may protest a proposed fold-in 
on the basis that the fold-in 
overcompensates the carrier for actual 
increased fuel costs. Rule 40 of the 
Commission's General Rules of Practice, 
49 CFR 1100.40, will apply. Failure to 
reply to any protest within 7 day9 of the 
tariff effective date will be accorded 
weight in our determination to suspend 
or investigate. Unlawfully established 
tariffs may be challenged within 60 days 
after their effective date before the 
Tariff Integrity Board. Rule 22(a) of the 
Commission's General Rules of Practice. 
49 CFR 1100.22(a), 
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Carriers and rate bureaus may not 
simultaneously propose any rate relief 
not specifically authorized in this 
decision. Restructuring proposals are 
not to be filed through the fold-in 
mechanism. We are aware of the fact 
that some carriers may not have sought 
rate increases while the fuel surcharge 
was effective. If revenue shortfall 
problems are created by the fold-in, the 
Commission will entertain individual 
requests for short notice rate relief. 

All surcharges must be converted into 
the rate base by the 60th day after the 
effective date of this decision. On that 
day. Special Permission Nos. 79-2800, 
79-2620, and all other related Special 
Permissions will be canceled. Any 
surcharges remaining in effect on that 
date will be null and void. In addition, 
the National Motor Freight Traffic 
Association surcharge tariff (ICC NMF 
Tariff 121) will be canceled no later than 
the 60th day after the effective date of 
this decision. 

During the 60-day period in which the 
existing surcharge levels are frozen, and 
until such time as allowable adjustment 
is effected each carrier shall continue to 
pay its owner-operators the maximum 
surcharge in effect on the effective date 
of this decision. 

Future Fuel-Related Rate Increases 

In view of the possibility that the 
country may continue to be confronted 
with periods of rapidly rising fuel prices, 
the Commission will retain the 10-day 
notice procedures for fuel-related rate 
increases (not surcharges). This 
procedure will be available after 
expiration of the 60-day transition 
period, and will provide a short-notice 
publication to permit carriers to recover 
payments made to owner-operators 
pursuant to the mandatory Commission- 
developed compensation method or for 
non-owner-operator carriers to recoup 
actual fuel cost increases. We will 
cancel the present 10-day notice 
procedure (Special Permission No. 76- 
350) and replace it with the updated one 
attached as Part 2 of Appendix B to this 
decision. This procedure may be 
implemented collectively or by 
independent action, and Increases under 
this Special Tariff Authority are to be 
filed by percentage increase 
supplements only. No other short-form 
tariffs or master tariff publications will 
be allowed. Carriers shall supply the 
fuel data required in the Special Tariff 
Authority, and these increases will be 
subject to investigation and suspension, 
where appropriate. 

Miscellaneous Matters 

In the July 31.1981, decision, we 
proposed that for purposes of the zone 


of rate freedom "the rate in effect one 
year prior to the effective date" would 
include the 13-percent surcharge then in 
effect. Based on public comments we 
have determined that rate adjustments 
resulting from folding in the surcharge 
will not be considered against the zone. 
The fold in of the surcharge is not 
intended to be a general rate increase so 
as to come under the procedures of Ex 
Parte No. MC-82, New Procedures in 
Motor Carrier Revenue Proceedings. 

A major carrier complaint is that the 
fold-in procedure will increase gross 
revenues which will increase insurance 
premiums and other costs based on 
gross revenue. The surcharge program 
separated the fuel component from the 
rate base. If a surcharge program had 
not been implemented, carriers would 
likely have sought increases in their 
base rates and incurred these higher 
costs for the last two years. Now that 
the separate surcharge mechanism is 
terminated, carriers cannot complain 
about the loss of this two-year benefit. 
Carriers may apply for a rate increase to 
cover these increased insurances costs. 

Numerous carriers argue for 
mandatory fold in of the entire 
surcharge into the rate base. We point 
out that the surcharge to shippers is not 
a mandatory element of the present 
program. Many carriers have published 
less than the fully-authorized surcharge 
or no surcharge on their rates. 

Therefore, it appears inconsistent with 
the competitive goals of the Motor 
Carrier Act of 1980. and the goals of the 
surcharge program to require an 18 
percent across-the-board increase in 
rates. 

This decision will not be effective 
until 30 days after publication in the 
Federal Register. Rate bureaus and 
carriers indicate that a 60-day period is 
inadequate to fold the surcharge into the 
rate base. We continue to believe that 
60 days allows adequate time for the 
carriers and bureaus to complete the 
necessary work to prepare tariffs for 
publication. In this context, tariff 
publishers complain that they will be 
unable to Hie verified statements for 
their members. We see no reason to 
alter the requirements that verified 
statements be filed. Carriers may 
transmit statements to their tariff 
publishers, who can then file a verified 
statement that they have received 
statements which comply with this 
decision from their members. Carriers 
which do not transmit statements in 
sufficient time can fold the surcharge 
into their rates by independent action. 

In any event, all surcharges must be 
cancelled within 90 days from 
publication of this decision. This 


requirement will not unduly delay rate 
filings (the delay involves transmittal 
time from the carrier to the tariff 
publisher, a matter of a few days). 

Special Permission No. 81-2500 
provides that all "outstanding decisions 
of the Commission are modified to the 
extent necessary to permit the filing of 
the tariff publications". Based on 
suggestions by certain carriers, we will 
specifically waive any bureau docketing 
procedures inconsistent with this 
decision. But see Board of Trade of City 
of Chicago v. ICC. 646 F^d 1187 (7th Cir. 
1981). We are unpersuaded that, as a 
policy matter, any legitimate carrier 
interest will be served by ordering a 
uniform mandatory date for the fold in 
of the surcharge. Carriers argue against 
"fold ins" by conversion supplement 
and that future fuel-related rate 
increases be limited to a percentage 
statement of increased rates. These 
limitations are necessary for 
standardization and will facilitate public 
and Commission recognition of what 
constitutes a surcharge fold in. future 
fuel rate increase, or general increase. 

Carriers and tariff publishing agents 
argue against the July 1 . 1982, expiration 
date on publications incorporating the 
surcharge. Based on comments we will 
extend the date to January 31.1983. 
Subject to proper justification, any 
individual or carrier may apply for 
Special Permission if more time is 
necessary. 

This decision does not significantly 
afreet either the quality of the human 
environment or conservation of energy 
resources. 

This decision is based, in part, on the 
economic evaluations and comments 
appearing in the Final Regulatory 
Flexibility Analysis. The Commission 
expressly adopts the Final Regulatory 
Flexibility Analysis rule and decided 
upon concurrently with this decision. 
Copies of the Final Regulatory 
Flexibility Analysis required by the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.. 94 Stat. 1166) are available at the 
Office of the Secretary, Interstate 
Commerce Commission, Washington. 
D.C. 20423. 

It is ordered: 

1. Thirty days after publication of this 
decision in the Federal Register the 
maximum fuel surcharge level will be 
frozen for sixty days. 

2. Carriers will be required to 
compensate owner-operators at this 
level until the surcharge is canceled or 
the allowable adjustment in base rates 
is made. 

3. During the 60-day period in which 
the maximum fuel surcharge is frozen, a 
carrier may fold into its rates the lesser 
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of either (a) its existing surcharge or (b) 
the amount necessary to compensate 
owner-operators pursuant to the 
Commission's compensation method or 
to compensate non-owner-operator 
carriers for actual increased fuel costs 
since January 1. 1979. 

4. Carriers shall submit a verified 
statement that the surcharge folded in is 
necessary to cover fuel costs above 63.5 
cents a gallon, as described above, and 
no more, and that all owner-operators 
presently and in the future will be 
reimbursed for fuel costs at the level 
established by the Commission. 

5. The tariff shall contain a 
certification of the facts contained in the 
verified statement. 

6. The fold in shall be filed to be 
effective on 30-days’ notice. 

7. Shippers may protest a rate 
increase on the ground that the fold-in 
exceeds increased fuel costs. 

8. Ninety days after publication of this 
decision in the Federal Register all 
relevant Special Permissions will be 
canceled and any surcharges remaining 
on that date will be null and void. 

9. For the future, carriers will be 
required to reimburse owner-operators 
for fuel costs in excess of 63.5 cents a 
gallon on a continuing basis based on 
the Commission’s mileage-based 
compensation method. 

10. This compensation will apply 
when the surcharge is no longer 
applicable. 

This decision will be effective 
November 9.1981. 

Decided: October 5.1981. 

By the Commission. Chairman Taylor. 
Vice-Chairman Clapp. Commissioners 
Gresham and Gilliam, 
lames H. Bayne. 

Acting Secretary. 

Appcnoix A —Diesel Fuel—Prices and 
Required Mileage Escalation 
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Appendix B.—Special Tariff Authority 
No. 81-2500; Fuel Related Increases in 
Rates and Charges 

In a decision in Ex parte No. 311 (Sub- 
No. 4). Modification of the Motor 
Carrier Fuel Surcharge Program, the 
Commission ordered that, before 60 


days from the effective date of the 
decision, all motor carriers and freight 
forwarders are required to cancel fuel 
surcharge publications which have been 
Bled under Special Permission Nos. 79- 
2800. 79-2620. and any others which are 
related. 

The carriers may incorporate into 
their rates the lesser of either (a) their 
existing surcharge or (b) the amount 
necessary to compensate owner- 
operators pursuant to the Commission's 
compensation method or to compensate 
non-owner-operator carriers for actual 
increased fuel costs since |anuary 1, 

1979. Incorporation shall be directly, 
through independent action, or by 
means of conversion table supplements 
to agency rate tariffs. The fold in shall 
be Bled to be effective on 30-days’ 
notice. 

Carriers shall submit a verified 
statement that the surcharge folded in is 
necessary to cover added fuel costs 
since January 1,1979. and no more, and 
that all owner-operators will presently 
and in the future be reimbursed for fuel 
costs at the level established by the 
Commission’s compensation method. 
This also must be noted on the tariff. 
Rate bureaus shall certify that all 
participating carriers have verified these 
facts. 

Shippers may file a protest to a 
proposed fold-in adjustment on the basis 
that the fold-in overcompensates the 
carrier for actual increased fuel costs. 
Rule 40 of the Commission’s general 
rules of practice. 49 CFR 1100.40. Failure 
of carriers to reply to any protest within 
7 days of the effective date of the tariff 
will be viewed most seriously. To 
expedite consideration, one copy of the 
reply should be labeled "Fuel Fold-ln'* 
and be mailed directly to the 
Commission’s Suspension Board. Room 
4340. in addition to the copies filed with 
the Secretary's office. Unlawfully 
established tariffs may be challenged 
within 60 days after their effective date 
before the Tariff Integrity Board. Rule 
22(a) of the Commission's general rules 
of practice, 49 CFR 1100.22(a). Carriers 
and rate bureaus may not propose any 
rate relief not specifically authorized in 
this decision. 

The Commission has retained 10-day 
notice fuel-related rate increase 
procedures (not surcharges) to be used 
by carriers at the end of the 60-day 
transition period. Special Permission 
Nos. 76-350 and 76-360 (for freight 
forwarders) are canceled and are being 
replaced by this new updated Special 
Tariff Authority (Part 2). and a separate 
authority for freight forwarders. No. 81- 
2501. The verified statement of fuel 
expense to be filed with each increase 
closely follows that in canceled Special 
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Permission No. 76-350. The explanatory 
statement of the data to be filed, found 
in Ex Parte No. 311, 350 I.C.C. 576-579, 
as modified here, should be followed, 
where appropriate, especially with 
regard to current period data. Any 
increases in fuel cost prior to the 
effective date of this decision, however, 
may not be considered when publishing 
increases under Part 2 of this Special 
Tariff Authority. 

Part 1 (Fold-ln of Existing Surcharges) 

It is ordered: 

1. Motor common carriers of property 
or passengers, freight forwarders, 

United Parcel Service, and their tariff 
publishing agents, are authorized to 
incorporate into their basic rates, fares, 
and charges, either directly specifically, 
by independent action, or by conversion 
table supplements, all or a portion of the 
surcharge presently allowable to them. 
The maximum surcharge that may be 
incorporated is the lesser of either (a) 
the existing surcharge or (b) the amount 
necessary to compensate owner- 
operators pursuant to the Commission’s 
compensation method or to compensate 
non-owner-operator carriers for actual 
increased fuel costs since January 1, 

1979. 

2. Conversion table supplements filed 
hereunder shall be constructed 
substantially as provided in 49 CFR 
1310.10(j). For the initial incorporation, 
neither a percentage statement of 
increased rates nor a so-called master 
tariff may be used. 

3. The incorporating publication may 
be filed upon not less than 30-days’ 
notice. 

4. The incorporating publication shall 
bear the following notation: 

"Issued on 30-days’ notice; Special 
Tariff Authority No. 81-2500.” 

5. The incorporating publication shall 
bear an expiration date of January 31. 
1983, by which date the increase shall 
be reflected in the basic tariff rates, and 
with which date this Part 1 will expire. 

6. Tariff publishing regulations in 49 
CFR 1300. et seq. are waived to the 
extent necessary to publish conversion 
table supplements and to maintain in 
effect two conversion tariff supplements 
at the same time. However, only one 
fuel related conversion table supplement 
to a tariff shall be in effect at a time. 

7. Concurrent with the issuance of a 
publication incorporating the fuel 
surcharge into the rate structure, 
carriers shall cancel the fuel surcharge 
publication. 

8. Any surcharge supplement or 
master tariff of surcharges not 
specifically canceled within 60 days of 
the effective date of this decision shall 
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be null and void and stricken from the 
tariff. 

9. The incorporating publication may 
not be amended under any 
circumstances without specific special 
tariff authority. 

10. The incorporating publication shall 
be transmitted to the Commission in a 
separate envelope prominently marked 
"Fuel Fold-In ." 

Subsequent Increases—Part 2 

1. Following the end of the 60-day 
incorporation period of the fuel 
surcharge under Part 1 of this authority, 
motor common carriers of property or 
passengers, and United Parcel Service, 
individually or collectively, may 
increase their rates, fares, and charges 
for line-haul transportation and charges 
for other services which consume fuel, 
by an amount equal to the increase in 
fuel costs determined by the ’‘Verified 
Statement of Fuel Expenses and 
Supporting Data’ 4 shown in Appendix C. 
Tariff publication filed under this 
authority shall specifically identify the 
charges for other services when 
applying any increase thereon. Any 
increase in the cost of fuel prior to the 
effective date of this decision, may not 
be considered when publishing 
increases under this Part 2. Freight 
forwarders must use the procedures in 
Special Tariff Authority No. 81-2501. 

2. The initial increase publication may 
be in the form of only a percentage 
statement of increased rates. It may not 
be in the form of a conversion table 
supplement or a so-called master tariff. 

3. The increase publications shall be 
filed upon not less than 10 working 
days* notice. (Working days means 
working days at the I.C.C.] 

4. The increase publication shall bear 
the following notation: 

"Issued on 10 working days* notice; 
ICC Special Tariff Authority No. 81- 
2500.** 

5. Each increase publication shall bear 
an expiration date of one year from its 
effective date, which date may not be 
changed or canceled without specific 
authority. 

6. Tariff publishing regulations in 49 
CFR 1300. et seq.. are waived to the 
extent necessary to maintain in effect 
two percentage increase supplements at 
the same time. However, only one fuel 
related percentage supplement to a tariff 
may be in effect at a time. 

7. Each increase publication shall be 
accompanied by an original and two 
copies of an executed "Verified 
Statement of Fuel Expenses and 
Supporting Data*' in the manner and 


form provided in Appendix C, Each 
carrier or groups of carriers must justify 
their fuel related increases. 

8. The increase publication with the 
accompanying justification shall be 
transmitted to the Commission in a 
separate envelope prominently marked 
"Fuel Related Increases and 
justifications." 

9. A carrier may file an increase 
supplement as often as it can justify a 
fuel related increase, but each increase 
supplement shall cancel the previous 
fuel related increase supplement for that 
carrier. All carriers are expected to 
update their tariffs by incorporating the 
increase into the specific rate structure 
as soon as practicable. 

10. This decision shall remain in effect 
until further decision of the Commission. 

11. Protests and requests for 
suspension shall reach the Commission 
at least 5 days before the effective date 
of increase publications filed under this 
Special Tariff Authority. To expedite 
consideration, one copy of the protest 
should be labeled 'Fuel Related 
Increases " and be mailed directly to the 
Commission's Suspension Board. Room 
4340. in addition to the copies filed with 
the Secretary’s office. 

All outstanding decisions of the 
Commission are modified to the extent 
necessary to permit the filing of the 
tariff publications authorized herein. 

The Commission is waiving any bureau 
docketing requirement* inconsistent 
with this decision. 

Notice of this Special Tariff Authority 
shall be given to the general public by 
mailing a copy of this decision to the 
Governor of each State and to the Public 
Utilities Commissions or Boards of each 
State having jurisdiction over 
transportation, by depositing a copy in 
the Office of the Secretary, Interstate 
Commerce Commission. Washington. 
DC, for public inspection, and by 
delivering a copy to the Director. Office 
of the Federal Register, for publication. 

By the Commission, Chairman Taylor. Vice 
Chairman Clapp. Commissioners Gresham 
and Gilliam, 
lames H Bayne. 

Acting Secretary , 

Special Tariff Authority No. 81-2501 
Fuel Related Increases in Rates and 
Charges—Freight Forwarders 

Special Tariff Authority No. 81-2500 
(Part 2) authorizes all motor carriers, 
other than freight forwarders, after the 
60-day fold-in period of existing 
surcharges ordered in the notice in Ex 
Parte No. 311 (Sub-No. 4), to file for fuel- 
related increases on 10-working days* 


notice. A similar procedure is required 
for freight forwarders. 

It is ordered: 

Following the incorporation of the fuel 
surcharge under Special Tariff Authority 
No. 81-2500. freight forwarders, 
individually or collectively, may 
increase their rates and charges to 
reflect only the amount of increased 
costs passed to the freight forwarder 
from the underlying carriers on a dollar 
for dollar basis (and not on a percentage 
basis) exactly as charged in the 
underlying carriers' tariffs; and 
increased fuel costs of pickup and 
delivery operations of the freight 
forwarders' own vehicles. Any 
increased costs prior to the effective 
date of this decision may not be 
considered when publishing increases 
under this Part 2. Each increase 
publication shall be accompanied by an 
original and two copies of a verified 
statement of fuel costs to justify the 
increase. 

The provisions in Special Tariff 
Authority No. 81-2500 relating to 
manner of publication (percentage 
statement of increased rates), 
disposition of fractions, copies, notice, 
marking and title on separate envelope, 
future supplements, incorporation in 
subsequently filed tariffs, and protests 
are made applicable to this Special 
Tariff Authority. 

The increase publication shall bear 
the following notation: 

"Issued on 10 working days’ notice; 
ICC Special Tariff Authority No. 81- 
2501." 

All outstanding decisions of the 
Commission are modified to the extent 
necessary to permit the filing of the 
tariff publications authorized herein. 

Notice of this Special Tariff Authority 
shall be given to the general public by 
mailing a copy of this decision to the 
Governor of each State and to the Public 
Utilities Commissions or Boards of each 
State having jurisdiction over 
transportation, by depositing a copy in 
the Office of the Secretary. Interstate 
Commerce Commission. Washington. 
DC, for public inspection, and by 
delivering a copy to the Director. Office 
of th^ Federal Register, for publication. 

(Py the Commission. Chairman Taylor. Vice 
Chairman Clapp. Commissioners Gresham 
and Gilliam. 

fames H. Bayne, 

Acting Secretary. 

billing cooc ros-ei-41 
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Appendix C—Verified Statement of Fuel Expenses and Related Data in Support of Requested Fuel Rate Increase 

Filed by: 

Address: 


Line 

No. 

Items 

Ratemaking 

Carrier 

Owner-Operator 
(if applicable) 


(«) 

(b) 

(c) 

1. 

(a) Requested fuel rate 
increase, current 

period over base period (Col* (b)) 
(not to exceed percent on 
line 15 col. (b) (percent)— 

Effective date* 

Z 

Z 


(Mo.) (Day) (Yr.) 




(b) Last fuel rate increase granted 
under this procedure (percent)— 

(Col. (b))1/ 

Effective "Hate: 

(Mo.) (Day) (Yr.) 

Z 

z 





I BASE PERIOD DATA: 



2. 

Fuel expenses Including taxes— 

$ 

• 

$ 

3. 

Number of gallons purchased or miles 
paid for (Cols, (b) & (c) respectively) 



4. 

Average purchase price per gallon 
of fuel or per mile including taxes 
(L.2vL. 3) (cents to 2 dec.)— 

i 

i 


II CURRENT PERIOD DATA 


• 

5. 

Indicate month/year for which current 
period data (Lines 6 through 12) are . 

applicable: 

(Mo.) (Day (Yr.) 



6. 

Fuel expenses, including taxes— 

$ 

$ 

7. 

Number of gallons purchased or miles 
paid for (Cols, (b) 4 (c) respectively) 



8. 

Average purchase price per gallon of 
fuel or per mile including taxes 
( L. 6-rL. 7 ) ( Cent s to 2 dec.) — 

t 

♦ 

9. 

Total operating revenues-- 

$ 

$ 


J_/ Cumulative amount of 
mileage compensation to 

Col. (c)). 


fuel related increase associated with 
owner-operators_7 (line !(t) plur 


(b: 
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10 . 

11 . 


12 . 


13. 


14. 


15. 


16. 


Payment to owner-operators*-- 

Revenues retained by ratemaking 
carrier when transportation is 
performed by owner-opertor— 

Balance of operating revenues (L.9. 
Col.(b)) minus (L.10, Col.(c)+L.11, 
Col. <b))~ 

III PERCENT THAT INCREASED 
FUEL COSTS IS OF TOTAL 
OPERATING REVENUE 

Increase in purchase price per 
gallon of fuel or per mile, including 
taxes (L.8-L.4) (cents to 2 dec.)— 

Increase In fuel expenses, 
including taxes, current period 
over base period: (L.7xL.13)— 

Percent that Increased fuel costs, 
including taxes, is to total 
operating revenues 
(L. 14 Cols, (b) and (c) -r (L. 9) 

(2 dec.) 

IV LAST FUEL-RELATED 
RATE INCREASE RECEIVED 

Last rate Increase relying on fuel 
cost increases alone under this 
Special Tariff Authority or a rate in¬ 
creases based upon fuel expenses among 
other expenses published under regular 
notice. (percent to 1 dec.)— 


Study period relied on to support 

fuel cost Increases 

From :_to_ 

Other basis 

V. OTHER MATTERS 


XXX 

$ 

$ 

XXX 

$ 

XXX 

4 

4 

$ 

$ 

z 

z 

z 

p r 

XXX 


* 




BILUNG COOC W5-0I-C 













- 
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Verification 


(State) 


(County) 


SS: 



being duly sworn, deposes and says that he 
has read the foregoing statement, knows the 
contents, and that they are true as stated. 


(Signature) 

Subscribed to and sworn before me. a 
‘ "hiblic. this day of- 



(Notary Public) 

My Commission expires 


|FR Doc. Bi-smr PVJtd 10 -S-S 1 «m| 


BILLING CODE 703S-41-M 
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Proposed Rules 

Federal Register 

Vol. 46. No. 196 


Friday, October 9. 1981 


This section ol the FEDERAL REGISTER 
contains notices to the public of the 
proposed Issuance of rules and 
regulations The purpose of these notices 
is to give interested persons an 
opportunity to participate m the rule 
making prior to the adoption of the final 
rules 


DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

7 CFR Parts 1910, 1924, 1941, and 1943 

New Full-time Family Farmer and 
Rancher Development Project 

agency: Farmers Home Administration. 
USDA. 

action: Proposed rule. 

summary: The Farmers Home 
Administration (FmHA) proposes to 
amend its regulations pertaining to 
management assistance for certain 
farmer programs applications and 
borrowers. The change will implement a 
“New Full-time Family Farmer and 
Rancher Development Project" that will 
supplement the management assistance 
available from FmHA County 
Supervisors. The intended effect of this 
project is to help develop a continuing 
and reliable supply of successful full¬ 
time commercial family farmers and 
ranchers to replace the retiring 
generation and other agricultural 
producers who discontinue their 
operations. 

oate: Written comments will be 
received on or before November 9.1981. 
addresses: Submit written comments 
in duplicate to Carl O. Opstad. Chief. 
Directives Management Branch. Farmers 
Home Administration. U. S. Department 
of Agriculture. Room 6348-S, 
Washington. D.C. 20250. All written 
comments made pursuant to this notice 
will be available for public inspection 
during regular work hours at the above 
address. 

FOR FURTHER INFORMATION CONTACT: 

Morris Moncsson. Emergency (EM) Loan 
Branch Chief. Loan Division U. S. 
Department of Agriculture. Farmers 
Home Administration. Washington. D.C. 
20250, telephone: (202) 332-1632. 
SUPPLEMENTARY INFORMATION: This 
proposed action has been reviewed 
under USDA procedures established in 
Secretary’s Memorandum 1512-1 which 


implements Executive Order 12291 and 
has been determined to be "nonmajor." 

This proposed action has been 
determined “nonmajor" since the annual 
effect on the economy is less than £100 
million and there will be no increase in 
costs of prices for individuals, 
organizations, or other government 
agencies affected. There will be no 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The following alternatives and effects 
were considered in the implementation 
of this proposed action: 

Alternatives and Effects 

1. Take no action: 

Because of current heavy workloads of 
FmHA County Supervisors, less time is 
available to provide counseling and 
management supervision for farm loan 
applicants and borrowers, thereby 
significantly contributing to fewer such 
families entering farming and ranching 
and more failures among those who do. 

2. FmHA hire more County Supervisors: 

Greater capacity for FmHA to provide 

more supervision and management 
assistance, but at substantially increased 
cost to government for salaries, 
overhead, training, travel, etc. 

3. FmHA contract for professional farm or 

ranch management service for 
borrowers: 

Increased cost to Government. 

4. Borrowers required by FmHA to contract 

for professional farm or ranch 
management services as a condition of 
loan approval: 

Increased cost of production to borrowers 
making a larger loan necessary, trying up 
funds that could go to other new 
borrowers. 

5. Implementation of project to use volunteer 

local Development Committees and 
Guidance Counselors: 

• Only new cost to government is 
reimbursement of volunteer’s mileage 
while performing the volunteer services. 

• Imput of key public and private sector 
representatives will promote a more 
complete analysis of applicant’s needs 
and a more comprehensive farm or ranch 
plan with better ongoing supervision. 

• FmHA county supervisor receives 
substantial, effective supplement to his/ 
her capacity to provide essential 
supervision and servicing of borrowers. 

• Participation of private lenders in 
evaluating candidates at outset, and 
annually thereafter, sets the stage for 
graduation at the earliest possible date, 
thus freeing government funds and 


accomplishing the objective of FmHA’s 
temporary financing. 

Alternative 5 was selected because it 
will provide the greatest net benefits to 
society at the lowest cost. 

The full field force network of the 
United States Department of Agriculture 
(USDA) agencies, representatives of 
actively interested local farm 
organizations and local farm lending 
institutions will provide management 
assistance and supervision on a 
voluntary' basis, for certain prospective 
full-time family farmers and ranchers 
who are dependent on FmHA financing 
to implement their long-range plan. The 
FmHA and the other USDA agencies 
believe there is a definite need for a 
concerted effort to be made, through 
coordination and utilization of all 
Department resources, to replace the 
steadily declining number of family 
farmers and ranchers in rural America. 
This additional service will be made 
available, on a pilot basis, immediately 
in 81 Farmers Home Administration 
(FmHA) County Office areas within 10 
selected States, and then implemented 
nationwide at every FmHA County 
Office location in Fiscal Year 1983. The 
10 pilot States are: Illinois, Minnesota. 
Mississippi Missouri. Nebraska. North 
Carolina. North Dakota, Oregon. 
Pennsylvania, and Texas. 

This action does not directly affect 
any FmHA programs or projects that are 
subject to A-95 Clearinghouse review. 

CFDA No. and Title: 

10.406 Farm Operating Loans 

10.407 FurmOnwership Loans 

10.418 Soil and Water Loans (SAW) 

This document has been reviewed in 
accordance with 7 CFE Part 1901. 
Subpart G. "Environmental Impact 
Statement." It is the determination of 
FmHA that the proposed action does not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment and in accordance 
with the National Environmental Policy 
Act of 1969. Pub. L 91-190. an 
Environmental Impact Statement is not 
required. 

This action is being published with a 
comment period of less than 80 days to 
permit the new project to be 
implemented on a pilot basis and have 
its benefits made available to interested 
farmers and ranchers in sufficient time 
for them to plan and develop their 1982 
farming or ranching plans. The time 
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involved in publishing this proposal as a 
final rule, in organizing the Full-Time 
Family Farmer and Rancher 
Development Committee in each of the 
pilot counties, and in reviewing 
candidates for assistance and assisting 
in preparation of their proposed 
financing plans for submission to 
FmHA, makes it imperative that the 
shortened comment period be used. It is 
estimated that the Final Rule will not be 
published before November 16.1981, 
and that it will take at least another 
month after the date of final publication 
before the Development Committees arc 
organized and able to extend services to 
potential candidates. In addition, FmHA 
believes that it will need at least thirty 
days to review an application and 
accompanying documentation before a 
loan is able to be approved; and that, in 
order to have financing for the 1982 
farming and ranching year, candidates 
must be approved for financing by 
February 1.1982. In the event this time 
table is not met, prospective 
beneficiaries of this project will be 
denied the opportunity to commence 
their long-range plans for another year 
and the Department would not be able 
to properly evaluate the pilot project 
before implementing the project 
nationwide by the 1983 farming and 
ranching year. 

Accordingly, for the above reasons, 
FmHA proposes to amend Subpart A of 
Part 1910, Subpart B of Part 1924. 

Subpart A of Part 1941, Subpart A of 
Part 1943 and Subpart B of Part 1943, 
Chapter XVIII, Title 7. Code of Federal 
Regulations, as follows: 

PART 1910—GENERAL 

Subpart A—Receiving and Processing 
Applications 

1. As proposed, the introductory text 
of § 1919.4 is revised to read as follows: 

$1910.4 Processing applications. 

When obtaining information 
concerning applicants and evaluating 
their qualifications. FmHA personnel 
will be governed by the provisions of 
KCOA and the established policies for 
the various types of assistance offered 
by FmHA. In the processing of 
applications for Farm Ownership, Farm 
Operating and Soil and Water loans 
received from family size opera tors. The 
County Supervisor may recommend the 
applicant for the additional services of 
the “New Full-Time Family Farmer and 
Rancher Development Committee.*’ See 
Exhibit A of Subpart B of Part 1924 for 
the policies governing those additional 
services. 


PART 1924—CONSTRUCTION AND 
REPAIR 

Subpart B—Management Assistance 
to Individual Borrowers and Applicants 

2. As proposed, Table of sections is 
amended to add the following: 

Exhibit A—New Full-Time Family Farmer 
and Rancher Development Projects 

3. As proposed. $ 1924.51 is revised to 
read as follows: 

§ 1924.51 General. 

This subpart sets forth policies for 
providing management assistance to 
individual applicants and borrowers. 

The term “individual” as used in this 
subpart also applies to farming 
partnerships, corporations and 
cooperatives receiving Farmer Program 
loans. This subpart pertains to all 
insured loan applicants/borrowers who 
depend on farm income for loan 
repayment, including those FO, SW 
and/or OL loan applicants and 
borrowers who are afforded the services 
of a “New Full-Time Family Farmer and 
Rancher Development Committee.” (See 
Exhibit A of this subpart). It also 
provides for the necessary supervision 
and appropriate credit counseling for 
Rural Housing (RH) applicants/ 
borrowers not dependent on farm 
income for loan repayment. 

4. As proposed. Exhibit A is added to 
the end of Subpart B to read as follows: 

Exhibit A — New Full-Time Family Farmer 
and Rancher Development Project* 

I. Objective. The objective of this 
additional applicant/borrower service is to 
develop a continuing and reliable supply of 
full-time commercial family fanners and 
ranchers to replace the retiring generation 
and other agricultural producers who 
discontinue their operations. This service will 
enlist the management assistance from the 
full field force network of the United States 
Department of Agriculture (USDA) Agencies 
as well as voluntary representatives of local 
farm and forestry' organizations and form 
lending institutions. No applicant applying for 
FmHA loan assistance will be required to 
utilize the management assistance of the 
Development Committee. The decision of an 
FmHA loan applicant not to utilize the 
services of the Development Committee will 
not impair in any way the applicant’s 
eligibility for FmHA assistance. 

II. Definitions. A. USDA Agency 
Representative —A USDA full-time or part- 
lime employee. 

B. New Full-Time Family Farmer or 
Rancher—an individual a family partnership 
or a family corporation who/which is a part- 
time or a beginning fanner or rancher and has 
expressed the interest to become a full-time 
farmer or rancher at the time of 
recommendation to the Development 
Committee. 

C. Family Size Farming or Ranching 
Operation —An operation recognized to be a 


family size farming or ranching operation as 
defined in $ 1941.4(d) of this chapter. 

III. Delivery . This additional service will be 
made available, on a pilot basis, immediately 
in 81 Farmers Home Administration (FmHA) 
County Office areas within 10 selected 
States, and then implemented nationwide in 
Fiscal Year 1983. The 10 pilot States and 81 
pilot counties are: 


I. Illinois 


L Greene 

4. McDonough 

2. Jefferson 

5. Stephenson 

3 Kankakee 

II. Minnesota 

1. Clearwater 

5. Murray 

2. Kanabec 

6. Olmsted 

3. Kandiyohi 

7. Otlertail 

4. Kittson 

III. Mississippi 

1. Calhoun 

8 Pearl River 

2. Copiah 

7. Pontotoc 

3. George 

tk Quitman 

4. Monroe 

9 Washington 

8. Newton 

10. Yazoo 


IV. Missouri 

1. Barry 

8L Mississippi 

2 Cape Girardeau 7. Nodaway 

3. Douglas 

S. Osage 

4. Johnson 

9. Randolph 

&. Livingston 

10. Texas 


V. Nebraska 

1. Box Butte 

6. Greeley 

2 Buffalo 

7. Knox 

3. Custer 

8 Red WiUow 

4. Dodge 

9 Wayne 

S. Gage 

10 York 


VI. North Carolina 

1. Alleghany 

4. Northampton 

2. Jackson 

5. Yadkin 

X Nash 

VII. North Dakota 

1. Bottineau 

8. Pierce 

2. Emmons 

7. Richland 

X Hettinger 

8. Sheridan 

4. LaMour* 

9 Stark 

5, Merner 

10. Williams 


VIII. Oregon 

1. Clackamas 

5. Linn 

2. Douglas 

6. Malheur 

3, Jefferson 

7. Union 

4 Klamath 

IX. Pennsylvania 

1. Berks 

8. Franklin 

2 Bradford 

7 Huntington 

3. Center 

H Lancaster 

4. Columbia 

9. Somerset 

X Crawford 

10. York 


X. Texas 

1. Haskell 

5. Pecos 

X Houston 

8. Starr 

X Menard 

4. Milan 

7. Van Zandt 


IV, Organization of Voluntary Field Force. 
A. New Full-Time Family Farmer and 
Rancher Development Committee. 

1 . Responsibilities for Organizing — It is the 
responsibility of FmHA State, District and 
County Office officials (and County 
Committeepersons if they wish to volunteer 
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their assistance in organizing and publicizing) 
to take the necessary and appropriate actions 
to: 

a. Publicize the concept and objectives of 
the Development Committees and stimulate 
local interest in the project through the news 
media and through personal contacts. (All 
FmHA employees are expected to participate 
in this action.) 

b. Schedule an organizational met*ting(s). 
and establish a New Pull time Family Farmer 
and Rancher Development Committee at the 
FmHA County Office level. The County 
Supervisor will schedule the organizational 
meeting(s) and serve as chairperson pro tern 
until the Development Committee is 
established and has elected its permanent 
officers. 

e. Assure that a farmer member of the 
FmHA County Committee serves as a 
member of the Development Committee. (The 
County Supervisor is responsible for taking 
this action.) 

2. Composition of the Development 
Committee —Committee composition will be 
a local decision. However, they must be 
selected without regard to race, color, 
national origin* sex. age or handicapped 
condition. The Committees are to be 
organized and established in each of the 81 
pilot FmHA County Office area in Fiscal Year 
1982, and in every FmHA County Office area 
during Fiscal Year 1983. Membership on the 
Development Committees will be composed 
of: 

a. A farmer member of the FmHA County 
Committee. 

b. A member of the Agricultural 
Stabilization and Conservation Service 
(ASCS) County Committee. 

c. A fanner member of the Soil 
Conservation District Governing Board. 

d. A farmer representative of the county 
Cooperative Extension Service (CES). 

e. A Federal Crop Insurance Corporation 
(FCIC) Field Supervisor. 

3. Additional Members —may be selected 
for the Development Committee during its 
organizational meeting(s) and may include, 
but is not limited to. some or all of the 
following individuals: 

a. A represent a tive(s) of the local Farm 
Credit System. (Federal Land Bank 
Association and/or Production Credit 
Association.) 

b. A representative of a local commercial 
!ender(s) who is actively involved in 
agricultural lending in the area (Bank 
agricultural loan officer (s).) 

c. An officer or active member of local farm 
or forestry organizations. 

d. A Vocational Agriculture Instructor and/ 
or a 4-H Club Leader. 

e. A senior member of a local Future 
Farmers of America (FFA) chapter and/or a 
farm project oriented 4-H Club. 

f. A representative of a farm supply or farm 
marketing cooperative serving the area. 

4 Representatives from the local offices of 
ASCS. CES. FmHA. FS (Forest Service). SCS 
and all other appropriate USDA agencies will 
support the Development Committees as 
consulting experts and ex officio members of 
the Committees. 

B. Guidance Counselors —The New Full¬ 
time Family Farmer and Rancher 


Development Committees will solicit and 
recruit Volunteer Guidance Counselors and 
assign a Counselor to each individual 
candidate. The Counselors must be selected 
without regard to race, color, national origin, 
sex. age or handicapped condition. The 
Counselors will provide on-the-farm 
management assistance and supervisory 
functions by guiding the candidates in the 
successful pursuit of their long range plans. 
Each Development Committee will establish 
Its own qualifying criteria for Counselors and 
recruit them from the following sources: 

1. Retired farmers or ranchers—who have 
been successful operators during their active 
farming or ranching years. 

2. Active successful farmers and 
ranchers —including those who have had 
FmHA loan assistance and graduated to 
conventional credit. 

3. Retired professionals —who have 
management expertise. 

V. Terms and Compensation of 
Development Committee Members and 
Guidance Counselors . A. USDA Agency 
Employees— who serve on the Development 
Committees will work without additional 
compensation, utilizing agencies’ equipment, 
facilities and services as necessary. USDA 
agencies will provide representatives to serve 
on the Committees as long as the project is 
continued. 

B. Other Committee Members and 
Guidance Counselors— All other Committee 
members and Guidance Counselors who are 
not USDA Agency employees or 
representatives of other institutions, e g., 

Farm Credit Association—PCA’s, FLB’s. 
banks, agribusinesses, etc., will be 
compensated for mileage traveled while 
performing their voluntary services. Those 
volunteers for whom mileage reimbursement 
is authorized will maintain and submit 
monthly mileage claims to the local FmHA 
County Supervisor during the pilot project. 
County Supervisors are authorized to process 
mileage claims as set out in FmHA 
Instruction 2036-A. a copy of which is 
available in any FmHA office. 

C. Term of Office —The term of service for 
Committee members can vary from one to 
three years, but the same individuals will not 
serve for more than three consecutive years. 
However, the terms of Guidance Counselors 
may continue with an individual farmer until 
that farmer graduates to conventional credit 
or is terminated from the services of the 
Committee for other reasons 

VI. Duties and Responsibilities of the 
Development Committee —Principal Duties 
and Responsibilities of the New Full-Time 
Family Fanner and Rancher Development 
Committee Include: 

A. Serving New Candidates— 

1. Interviewing candidates referred to the 
Committee. Written referrals are required 
and may be accepted from any responsible 
local person. 

2. Assisting candidates in the development 
of annual and long range plans to become 
successful fanners or ranchers. These plans 
will be prepared on Forms FmHA 431-1. 

‘Long Time Farm and Home Plan” and 
FmHA 431-2, “Farm and Home Plan *, or 
other similar plans. Also, the Committee will 
assist candidates in preparing Form FHA 


410-1. “Application for FHA Services.*’ All 
FmHA forms will be provided to the 
Committee as needed by FmHA. 

3. Advising candidates on location and 
suitability of farm and ranch land resources 
(as tenants and/or owners). 

4. Advising candidates on capital 
expenditures for livestock, machinery and 
equipment, and real estate. 

5. Recommending the type(s) of farm or 
ranch enterprise(s) to be conducted which 
has been proven successful for the local area. 

8. Reaching an agreement with the 
candidates on the type(s) and amount(s) of 
FmHA loan assistance for which the 
candidate will apply. 

7. Obtaining a written agreement between 
candidate and Development Committee. The 
Agreement will read as follows: 

“Agreement Between the—(Name of 

County)—County Now Full-Time Family 

Farmer and Rancher Development 

Committee and Candidate—(Candidate’s 

name). 

The Candidate: 

a. Agrees to voluntarily disclose to the 
Development Committee complete personal 
financial information and submit a current 
financial statement. 

b. Understands that the assistance to be 
received from the Development Committee is 
voluntary: and that such assistance can be 
terminated by either the candidate or the 
Development Committee upon written 
notification. Termination by either of the 
parties will not preclude the candidate from 
applying directly to FmHA for loan 
assistance, nor will it impair the candidate’s 
eligibility for FmHA assistance. 

c. Agrees to follow the recommendations 
and advice of the Development Committee 
and Guidance Counselor. 

The Development Committee: 

a. Agrees to treat all information provided 
by the candidate as confidential. 

b. Will assist the candidate in completion 
of n FmHA loan package which will include 
Forms FHA 410-1, “Application for FHA 
Services;” 431-1, “Long-Time Farm and Home 
Plan;” and 431-2, “Farm and Home Plan.** 

c. Will provide a written recommendation 
to the FmHA County Supervisor for those 
candidates determined qualified to receive 
the continued services of the Development 
Committee. Such recommendation will 
ordinarily be made within 2 months, but 
should not exceed 6 months after the 
candidate has been referred to the 
Committee. Such recommendation will carry 
no assurance of FmHA loan(s) approval. 

d. Will notify, in writing, any candidate 

who does not qualify for the Development 
Committee’s continued servi :e, and return to 
the candidate all papers and information 
submitted by the candidate. Such notification 
will be given not later than 30 days after the 
candidate hat been referred to the 
Committee The FmHA County Supervisor 
will be notified, in writing, of the termination 
by the Development Committee chairperson. 
Candidate- 

Date- 

Development Committee Chairperson - 

Date- 
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B. Serving candidates who are successful 
in obtaining FmHA financing os a A r ew Full- 
Time Family Farmer or Rancher—These 
services include: 

1. Selecting and assigning — a Guidance 
Counselor to work closely with the farmer or 
rancher. 

2. Reviewing — an annual operational 
analysis (financial, production and 
marketing) of each borrower's operation with 
the borrower and the Guidance Counselor. 

3. Submitting — an annual report on each 
borrower to the FmHA County Supervisor by 
February 1st of each year. The annual report 
will include the following information and 


recommendations as the Committee deems 
appropriate 

a. Actual figures of expenses and income 
for the previous year's operation, and an 
analysis of progress made for the year. 

b. A plan of operation for the coming crop 
year if the borrower is to be recommended to 
continue to receive the services of the 
Comittee. 

c. Recommendations as the Committee 
deems appropriate: 

(1) Graduation to other credit where 
progress justifies it. 

(2) Additional FmHA loan(s) and/or 
continued FmHA financing. 


(3) Discontinuance of the services of the 
Committee due to insufficient progress, lack 
of cooperation, and/or inability to make 
necessary adjustment: and notifying FmHA, 
In writing, of such action. 

4. Recruiting, assigning and overseeing — 
the counseling activities of Voluntary 
Guidance Counselors. Counselors will be 
expected to work closely with USDA 
personnel, make on-the-farm visits at least 
monthly, and advise and counsel the 
borrower in all areas of farm or ranch 
management. 

VII. Participation of Individuals and/or 
Groups involved or Assisting in Each Phase 
of This Effort. 


Table 1.—Participation Diagram for New Full-Time Family Farmer and Rancher Development Committee Candidates 


Action 


NF-ffYR 


Outdare* 


Conot*ng agency 
ropretOTUbvv 


FmHA county 


1 Vrawer/Ratorrat—Any faaponabia poison from (ha aptcuferaJ commons*— 

2 AppScafron r*v«w ncUkng nvanlory of r»*ourc*i ---— 

3 Evtluita naad lor god NaPbSSy of U8QA r—OMoat —.. ■ .—- - 

4 CamSdata hot aatadad __ _ _ , , .. 

1 CamSdata i Mac t ad __—-—— 


Comprahamivo plan davalopmant 

A O^aia planning .. .. 

1 Daftna obfocSYea _ 


2 Rev** proeuwr* and OppoHurtfres 

3. Evaluate altamaim __ 

4. Select alternative* ___._... _ 

5 R e co rd piannng daoaiona . —■—.— . — . 

B Pteptre compr«fr*nuv* plan document - - 

Rov** and approvo compraheoaivo plan --------—.---—..~ 

Racommand to FmHA irtota canOdttoft quaSAad for contruod Development ComnutNa tuatanoe 
DoUemmetion of efcgtokiy for FmHA Anarong . 


7 

8 

«■ 

1C Determination of aoundnaaa of propose! by FmHA loan approval oftoal 
It. frnpiemtn M Son of plan . . .- - 


12 Annual revieur and updele ol compraNmaan 
A Rev** lor graduabon lo pnvafe cratftt 


B Tamanabon^coniaxiifion of Development Committee'e and CoimeeAor't tavtcti 
11 Tarmmatton/oonuruaSon of FmHA ftnanong ----——- 


X _ 

X _ 

X_ 
X — 


X _ 

X _ 

< 

x 

X 

X 

X _ 

X _ 

X _ 




1 d«Hrv«ry of uSOA program s , a eeuen ce of conadarafron of afl 
mam of M ma oommercul tardy tar mar a and r anchors 


VIII. Criteria for Selection of Candidates. 

A candidate may be an individual, a family 
partnership, or a family corporation 
c onducting or proposing to conduct a full¬ 
time family sire farming or ranching 
operation and having strong agricultural 
background, training and/or experience, and 
resources other than the availability of 
necessary capital on suitable terms. 

A. Candidates May be Referred to the New 
Full-Time Family Farmer and Rancher 
Development Committee —by any responsible 
person residing in the local area, including 
hut not limited to: 

1. The FmHA County Supervisor. 
(Applicants or borrowers presently indebted 
for one or a combination of Farm Ownership. 
Soil and Water, and/or Operating loan(s) 
may be referred). 

2. A local ogricullural lender. 

3. A successful active or retired farmer or 
runcher. 

4. A local agricultural leader. 

5. Any other responsible person 

L nowledgeable of good farm or ranch 
m.inagement practices. 

B Candidates must: 

1. Express a commitment to be a full-time 
farmer or rancher. 

2. Be able to offer evidence and project 
realistic plans indicating that by the end of 
the third full year of operation, full-time and 


effort (100 percent) will be devoted to 
conducting a successful farming operation. 

3. Possess the necessary farm experience 
and/or background and resources, other than 
capital, which will likely enable the 
candidate to make sufficient progress and 
graduate to private credit within 5-10 years. 

4. Agree to cooperate with, accept, and 
utilize the management assistance and 
supervision of the New Full-Time Family 
Farmer and Rancher Development Committee 
and Guidance Counselors). 

5. Need and qualify for FmHA Farm 
Ownership. Soil and WHter and/or Operating 
loan assistance to become established in a 
full-time family farming or ranching 
operation. 

IX. Candidates Recommended to FmHA for 
Continued Development Committee Services. 
Any candidate recommended to FmHA by 
the Development Committee will continue to 
receive the Development Committee's 
services provided the FmHA approves a 
loan(s) for the candidate. 

A. FmHA County Committees —will 
continue to be responsible for determining a 
candidate's basic eligibility for FmHA 
assistance. 

B. County Supervisors —will remain 
responsible for determining the soundness of 
the proposed loan(s) and all security and 
account servicing of borrowers in this 


program, and for management assistance as 
set out in Port 1924. Subpart B. 

G. The Services of the Volunteer 
Development Committee and Guidance 
Counselors —are intended to be closely 
coordinated with FmHA's and other USDA 
agencies' management assistance 
responsibilities, but not replace them. 

D. Nonfarm Enterprise or Recreational 
Loan Assistance —authorized by Part 1941. 
Subpart A and Part 1943. Subpart9 A and C 
will not be available to candidates or 
borrowers participating in this project- If such 
loan assistance is requested from FmHA. the 
candidate or borrower will be terminated 
from further assistance by the Development 
Committee. 

PART 1941—OPERATING LOANS 

Subpart A—Operating Loan Policies, 
Procedures and Authorizations 

5. As proposed § 1941.3 is revised lo 
read: 

§1941.3 Management assistance. 

As provided in Subpart B of Part 1924 
of this Chapter, management assistance 
will be provided all borrowers to the 
extent necessary to achieve the 
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objectives of the loan. See Exhibit A of 
Subpaii D of Part 1924 for the policies 
governing the furnishing of additional 
services to borrowers by the '‘New Full- 
Time Family Farmer and Rancher 
Development Committee.” 

PART 1943—FARM OWNERSHIP. SOIL 
AND WATER AND RECREATION 

Subpart A—Insured Farm Ownership 
Loan Policies, Procedures and 
Authorizations 

6. As proposed, 5 1943.3 is revised to 
read: 

§ 1943.3 Management assistance. 

Supervision will be provided 
borrowers to the extent necessary to 
achieve the objectives of the loan and to 
protect the interests of the Government 
in accordance with Subpart B of Part 
1924 of this chapter. Such assistance 
consists of farm, home and nonfarm 
planning, recordkeeping; analyzing the 
farm and any nonfarm business; and 
giving management advice. See Exhibit 
A of Subpart B of Part 1924 for the 
policies governing the furnishing of 
additional services to borrowers by the 
"New Full-Time Family Farmer and 
Rancher Development Committee.” 

Subpart B—Insured Soil and Water 
Loan Policies, Procedures and 
Authorizations 

7. As proposed. § 1943.53 is revised to 
read: 

§ 1943.53 Management assistance. 

Supervision will be provided 
borrowers to the extent necessary to 
achieve loan objectives and protect the 
Government's interests, in accordance 
with Subpart B of Part 1924 of this 
chapter. See Exhibit A of Subpart B of 
Part 1924 for the policies governing the 
furnishing of additional services to 
borrower by the "New Full-Time Family 
Farmer and Rancher Development 
Committee.” 

(7 U.S.C. 1989. 7 CFR 2.23: 7 CFR 2.70) 

Dated: September 30.1981. 

Ruth A. Reister, 

Acting Under Secretary for Small Community 
and Rural Development . 

|FR Doc Bl-axm nisd 10-*«1 «*S nm| 

BILLING CODE 3410-4)7-11 


NATIONAL CREDIT UNION 
ADMINISTRATION 

12 CFR Part 701 

Organization and Operation of Federal 
Credit Unions Share, Share Draft and 
Share Certificate Accounts 

agency: National Credit Union 

Administration. 

action: Proposed rule. 

summary: The National Credit Union 
Administration Board proposes to revise 
its regulations establishing a schedule 
for the phase-out of dividend ceilings on 
share certificates to ensure that the 
Federal credit unions may effectively 
compete with other depository 
institutions. 

date: Comments must be received by 
November 9. 1981. 

address: Send comments to Robert S. 
Monheit. Regulatory Development 
Coordinator. Office of the General 
Counsel, National Credit Union 
Administration. 1776 G St.. JSTW, 
Washington. DC, 20456. 

FOR FURTHER INFORMATION CONTACT. 
Dan Gordon. Senior Financial 
Economist, Office of Policy Analysis at 
(202) 357-1090. 

SUPPLEMENTARY INFORMATION: In June 
of 1981. the NCUA published a phase¬ 
out schedule for the removal of dividend 
ceilings on share certificates. Pursuant 
to that schedule, on August 1,1981, the 
dividend ceiling on share certificates 
with maturities of 4 years or more was 
eliminated. The dividend ceiling on 
shorter maturities is the greater of 12% 
or the average 2V6 year yield for U.S. 
Treasury securities at the time the 
certificate is issued. On August 1.1982, 
the dividend ceiling on share certificates 
with maturities of 3 years and more will 
be removed. Also at the time, the 
maximum dividend rate on share 
certificates with maturities of less than 3 
years will equal the greater of 12% or the 
average 2 year yield for United States 
Treasury securities at the time the 
certificate is issued. On August 1.1983, 
the dividend ceiling will be removed on 
all share certificates with maturities of 2 
years or more, and the ceiling rate on 
shorter maturities will equal the greater 
of 12% or the 52 week Treasury bill rate 
at the time the certificate is issued. On 
August 1. 1984 all dividend ceilings on 
share certificates with maturities of 1 
year or more will be removed, and the 
ceiling on shorter maturities will equal 
the greater of 12% or the 13 week 
Treasury bill rate. Finally, on August 1. 
1985. all ceilings on share certificates 
will be removed. 


In recent action the Depository 
Institutions Deregulation Committee 
proposed a revised schedule for the 
phase-out of dividend ceilings affecting 
banks and savings and loan 
associations. The revised schedule 
would remove dividend ceilings on 
certificates of 3Vk years or more on 
February 1,1982 and phase-out dividend 
ceilings on shorter-term certificates at 
one year intervals through 1986. NCUA 
is now proposing corresponding 
adjustments to the schedule for Federal 
credit unions to ensure that they may 
effectively compete with other 
depository institutions. NCUA is 
proposing the following: On February 1. 
1982. the dividend ceiling on share 
certificates with maturities of 3Vi years 
and more would be removed. The 
maximum dividend rate on share 
certificates with maturities of less than 
3Vfe years would be equal to the greater 
of 12% or the average yield for ZVi year 
Treasury securities. On February 1,1983. 
the dividend ceiling would be removed 
on share certificates with maturities of 
ZVt years or more. The maximum 
dividend rate on share certificates with 
maturities of less than 2 Vi years would 
equal to the greater of 12% or the 
average yield for 1V4 year Treasury 
securities. On February 1.1984. the 
dividend ceiling would be removed on 
share certificates with maturities of 1V9 
years and more and the maximum 
dividend rate on share certificates with 
maturities of less than 1V* years would 
be the greater of 12% or the 26 week 
Treasury bill rate. On February 1,1985, 
the dividend ceiling would be removed 
on share certificates with maturities of 6 
months or more. The maximum dividend 
rate on share certificates with maturities 
of less than 6 months would be the 
greater of 12% or 13 week Treasury bill 
rate. On February 1.1986, the dividend 
ceiling would be removed on all share 
certificates. 

The NCUA Board requests comments 
on whether it should adopt this revised 
schedule. 

Regulatory Flexibility Act 

The NCUA Board certifies that these 
proposed rules, if adopted, would not 
have a significant economic impact on a 
substantial number of small credit 
unions because the rules would increase 
management flexibility and enhance 
their competitive position. Therefore, an 
initial flexibility analysis is not required 
pursuant to 5 U.S.C. 605(b). 

Comment Period 

The NCUA Board is providing a 
comment period of less than 60 days on 
these proposed changes to the existing 
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rules since the changes would relieve 
regulatory burdens. In addition, a longer 
period is not in the public interest as it 
would unnecessarily delay 
consideration of regulatory changes to 
improve Federal credit union asset- 
liability management. 

By order of the National Credit Union 
Administration Board on the 24th of 
September 1981. 

Roesmary Brady. 

Secretary of the Board. 

im Doc Fill'd KHHU. ft45 «r»[ 

BILLING COOC 75JS-01-N 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commtoftion 

18CFR Part 271 

i Docket No. RM79-76 (New Mexico-7) I 

High-Coat Gas Produced From Tight 
Formations; Notice of Proposed 
Rulemaking 

agency: Federal F.nergy Regulatory 
Commission. 

action: Notice of proposed rulemaking. 

summary: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costa. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
notice of proposed rulemaking by the 
Director of the Office of Pipeline and 
Producer Regulation contains the 
recommendation of the State of New 
Mexico that the Pictured Cliffs 
Formation be designated as a tight 
formation under S 271.703(d). 
date: Comments on the proposed rule 
are due on November 2,1981. 

Public hearing: No public hearing is 
scheduled in this docket as yet. Written 
requests for a public hearing are due on 
October 19.1981. 

address: Comments and requests for 
hearing must be filed with the Office of 
the Secretary. 825 North Capitol Street. 
NE, Washington. D.C. 20426. 


FOR FURTHER INFORMATION CONTACT: 

Leslie Lawner, (202) 357-6307, or Victor 
Zabel. (202) 357-6616. 

Issued October 2.1981. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On September 16.1981, the State of 
New Mexico Oil Conservation Division 
(New Mexico) submitted to the 
Commission a recommendation, in 
accordance with 5 271.703 of the 
Commission's regulations (45 F.R. 56034. 
August 22.1980). that the Pictured Cliffs 
Formation located in San |uan and Rio 
Arriba Counties. New Mexico, be 
designated as a tight formation. 

Pursuant to 5 271.703(c)(4) of the 
regulations, this Notice of Proposed 
Rulemaking is hereby issued to 
determine whether New Mexico's 
recommendation that the Pictured Cliffs 
Formation be designated a tight 
formation should be adopted. The 
United States Geological Survey concurs 
with New Mexico's recommendation. 
New Mexico's recommendation and 
supporting data are on file with the 
Commission and are available for public 
inspection. 

II. Description of Recommendation 

The recommended formation 
underlies certain lands in San |uan and 
Rio Arriba Counties. New Mexico, and 
is located on the northeast flank of the 
San Juan Basin of northwest New 
Mexico. The recommended area 
contains approximately 33.500 acres 
within portions of Townships 30 and 31 
North. Ranges 7 and 8 West, and 
Township 31 North. Range 6 West. 
NMPM. 

The recommended formation ranges in 
thickness from 150 to 250 feet. The 
average depth to the top of the 
formation is approximately 3.200 feet. 

III. Discussion of Recommendation 

New Mexico claims in its submission 
that evidence gathered through 
information and testimony presented at 
a public hearing in Case No. 7086 
convened by New Mexico on this matter 
demonstrates that: 

(1) The average in situ gas 
permeability throughout the pay section 
of the proposed area is not expected to 
exceed 0.1 millidarcy: 

(2) The stabilized production rate, 
against atmospheric pressure, of wells 
completed for production from the 
recommended formation, without 
stimulation, is not expected to exceed 
the maximum allowable production rate 
set out in §271.7Q3(c)(2)(i)(B); and 

(3) No well drilled into the 
recommended formation is expected to 


produce more than five (5) barrels of oil 
per day. 

New Mexico further asserts that 
existing State and Federal Regulations 
assure that development of this 
formation will not adversely affect any 
fresh water aquifers. 

Accordingly, pursuant to the authority 
delegated to the Director of the Office of 
Pipeline and Producer Regulation by 
Commission Order No. 97. issued in 
Docket No. RM0O-68 (45 FR 53456. 
August 12,1980). notice is hereby given 
of the proposal submitted by New 
Mexico that the Pictured Cliffs 
Formation, as described and delineated 
in New Mexico's recommendation as 
filed with the Commission, be 
designated as a tight formation pursuant 
to $ 271.703. 

IV. Public Comment Procedures 

Interested persons may comment on 
this proposed rulemaking by submitting 
written data, views or arguments to the 
Office of the Secretary, Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NE., Washington, D.C. 
20426, on or before November 2, 1961. 
Each person submitting a comment 
should indicate that the comment is 
being submitted in Docket No. RM79-76 
(New Mexico-7), and should give 
reasons including supporting data for 
any recommendations. Comments 
should include the name, title, mailing 
address, and telephone number of one 
person to whom communications 
concerning the proposal may be 
addressed. An original and 14 
conformed copies should be Bled with 
the Secretary of the Commission. 

Written comments will be available for 
public inspection at the Commission's 
Office of Public Information, Room 1000. 
825 North Capitol Street, NE., 
Washington, D.C.. during business 
hours. 

Any person wishing to present 
testimony, views, data, or otherwise 
participate at a public hearing should 
notify the Commission in writing that 
they wish to make an oral presentation 
and therefore request a public hearing. 
Such request shall specify the amount of 
time requested at the hearing. Requests 
should be Bled with the Secretary of the 
Commission no later than October 19. 
1981. 

(Natural Gas Policy Act of 1978, 15 U.S.C. 

3301-3342) 

Accordingly, the Commission 
proposes to amend the regulations in 
Part 271, Subchapter H. Chapter 1, Title 
18. Code of Federal Regulations, as set 
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forth below, in the event New Mexico’s 
recommendation is adopted. 

Kenneth A. Williams. 

Director. Office of Pipeline and Producer 
Regulation . 

PART 271—CEILING PRICES 

Section 271.703(d) is amended by 
adding new subparagraph (69) to read as 
follows: 

§ 271.703 Tigh t formations. 

« • # • • 

(d) Designated tight formations . The 
following formations are designated as 
tight formations. A more detailed 
description of the geographical extent 
and geological parameters of the 
designated tight formations is located in 
the Commission’s official file for Docket 
No. RM79-76, subindexed as indicated, 
and is also located in the official files of 
the jurisdictional agency that submitted 
the recommentation. 

• • • • • 

(55) through (68) [Reserved] 

(69) Pictured Cliffs Formation in New 
Mexico . RM79-76 (New Mexico-7). 

(i) Delineation of formation . The 
Pictured Cliffs Formation is found in the 
San ]uan Basin and underlies portions of 
Townships 30 and 31 North. Ranges 7 
and 8 West, and Township 31 North. 
Range 6 West. NMPM. in San |uan and 
Rio Arriba Counties. New Mexico. 

(ii) Depth. The average depth to the 
top of the Pictured Cliffs Formation is 
approximately 3,200 feet. The thickness 
of the Pictured Cliffs Formation ranges 
from 150 to 250 feet. 

|Ht Doc. «-a*7S FV#d *48 wn| 

SILLING CODC 4717-C2-N 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

(A-5-FRL 1955-31 

Approval and Promulgation of 
Implementation Plans; Nonattainment 
Area Plans for the State of Indiana 

agency: U.S. Environmental Protection 
Agency. 

action: Extension of public comment 
period. 

summary: On August 27.1981 (46 FR 
43188). the Environmental Protection 
Agency proposed to approve revisions 
to the carbon monoxide and ozone 
portions of the State Implementation 
Plan. In response to a request from the 
State of Indiana, the public comment 
period is being extended to October 30, 
1981. 


date: Comments must be received on or 
before October 30. 1981. Please send an 
original and three copies, if possible. 
addresses: Comments should be 
submitted to: Gary Gulezian. Chief. 
Regulatory Analysis Section, Air 
Programs Branch. Region V. U.S. 
Environmental Protection Agency. 230 
South Dearborn Street, Chicago. Illinois 
60604. 

FOR FURTHER INFORMATION CONTACT. 

Gerald Kellman at (312) 353-6070. 

Dated; September 25.1981. 

Valdas V. Adamkus. 

Acting Regional Administrator. 

pn Doc FU»d 10-4-41: *4A «m| 

BILLING COOf 6S60-34-M 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR 1047 

INo. 386221 

Petition of New Jersey Transit 
Corporation to Exempt Mass 
Transportation Services 

agency: Interstate Commerce 
Commission. 

action: Withdrawal of proposed 
rulemaking (exemption) and 
discontinuance of proceeding. 

summary: In a notice of proposed 
rulemaking, the Commission proposed to 
grant New Jersey Transit Corporation, et 
al. a partial exemption under 49 U.S.C. 
1608(f](i) regarding rate and service 
matters. The requested exemption from 
various rate, service, and insurance 
regulations filed by New Jersey Transit 
Corporation. Transport of New Jersey, 
and Maplewood Equipment Company 
has been found inconsistent with 
statutory criteria and, accordingly, 
denied. 

effective date: September 30.1981. 

FOR FURTHER INFORMATION CONTACT: 

Jane F. Mackall (202) 275-7656. 
SUPPLEMENTARY INFORMATION: By a 

prior Federal Register Notice. 46 FR 
36721 (published July 15.1981 and 
extended at 46 FR 41831, August 18, 
1981). we sought public comment on a 
petition filed pursuant to the Urban 
Mass Transportation Act of 1964, as 
amended, to exempt mass 
transportation provided by a state body 
from certain aspects of our jurisdiction. 
Specifically, we contemplated 
exempting the New Jersey Transit 
Corporation (Transit), Transport of New 
Jersey (Transport), and Maplewood 
Equipment Company (Maplewood), 
pursuant to 49 U.S.C. 1608(f)(1). from 
provisions in former Part II of the 


Interstate Commerce Act. including 
those governing changes in fares; 
increases, curtailments, or abandonment 
of serv ice; insurance requirements: 
financial filing requirements: and 
regulation of service adequacy. 

Transit is an entity of the State of 
New Jersey. Its functions and operations 
will be discussed in detail below. 
Transport is a wholly owned subsidiary 
of Transit. Maplewood is a wholly 
owned subsidiary of Transport. Transit, 
Transport, and Maplewood (collectively 
referred to as Petitioners) specify 
however that they do not seek an 
exemption from our regulations 
governing charter and special services, 
acquisitions and mergers, issuance or 
transfers of operating rights (except for 
transfers between Transport and 
Maplewood) or removal of restrictions 
on operating rights. 

The comments we received in 
response to our Federal Register Notice 
convince us that the request exemptions 
are not warranted. 

Preliminary Matters 

Greyhound Lines, Inc., one of the 
parties filing comments, requested an 
oral hearing and an opportunity to 
cross-examine Transit’s representatives 
regarding the extent of the requested 
exemption. However. Greyhound has 
not shown that such hearing and cross- 
examination would add meaningfully to 
the written comments. Accordingly, its 
request is denied. The American Bus 
Association (ABA) requested a 
procedure for submission of replies to 
comments and. subsequently, for leave 
to file a reply. Its requests are also 
denied since the ABA fails to show why 
such replies are necessary or desirable. 

Greyhound and ABA also both 
requested that we define "mass 
transportation" and express their views 
in this regard. They argue that in light of 
the Urban Mass Transportation Act of 
1964. as amended, "mass 
transportation" within the context of 49 
U.S.C. 1608(f) must be "urban" and 
should not extend to transportation 
among intercity pairs. They envision the 
"mass transportation" which may be 
exempted to be primarily transportation 
of large masses of people from the city 
to the suburbs or back during the 
weekday rush-hours with commutes 
being not more than 50 or 100 miles. In 
their view it should not extend, as was 
proposed here, to discretionary travel, 
vacation, sightseeing and casino gaming. 
ABA argues that the term "commuter 
operations" used in our Notice of 
Proposed Rulemaking has no precise 
meaning, and fails to confine the 
exemption to its lawful scope. 
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We recognize that, in light of the 
character and purpose of the Urban 
Mass Transportation Act. the definition 
of “mass transportation service" given 
in our Notice of Proposed Rulemaking 
may have been too broad. However, 
because we are not granting any 
exemption, there is no need to define 
‘mass transportation" in this 
proceeding. 

49 U.S.C. 1608 governs exemptions of 
this nature. Subsection (f) requires that, 
upon petition, we exempt from former 
Part II of the Interstate Commerce Act 
mass transportation services provided 
by a state or local public body or 
provided to such state or local public 
body by contract, unless: 

(a) The public interest would not be 
served by such exemption. 

(b) The exemption requested would 
result in an undue burden on interstate 
or foreign commerce, or 

(c) The mass transportation services, 
including rates, proposed to be exempt 
are not subject to regulation by any 
State or local public agency. 

This exemption provision was 
enacted in the Urban Mass 
Transportation Act of 1964. This Act. as 
amended, was designed to enhance the 
welfare and vitality of urban areas and 
to encourage the establishment of urban 
mass transportation systems needed for 
urban development. 

Fares; Financial Filing Requirements; 
and Increases, Curtailments or 
Abandonments of Service 

When enacting the Urban Mass 
Transportation Act Congress was aware 
that in certain situations independent 
private operators might be adversely 
affected by an exemption. For this 
reason the Commission, when 
addressing a proposed exemption, must 
consider whether destructive 
competition would result. In our view, 
exempting petitioners from our rate 
regulation has more than a remote 
potential for destructive competition. 

Transit is an entity of the State of 
New Jersey. Its responsibilities include 
(1) establishing and providing for the 
operation and improvement of public 
transportation in New Jersey. (2) 
acquiring and operating bus companies. 
(3) administering subsidies to private 
passenger carriers, (4) contracting for 
interstate and intrastate transportation 
services throughout New Jersey to be 
provided by various motor bus carriers, 
and (5) regulating the fares, schedules, 
routes, and services of the contracting 
carriers. Transport and Maplewood are 
among the carriers to whom Transit 
administers subsidies, in the form of 
operating loss subsidies and provision 
of revenue equipment. Presently Transit 


is subsidizing its wholly-owned 
interstate bus lines. 14 other intrastate 
bus lines, and 3 private, independent 
interstate bus lines as well as ConRail 
service. These deficit operations are 
funded to cost through state funds and 
federal grants. 

Thus. Transit stands in the dual 
position of regulator of all owned, 
contracting, and subsidized bus lines, on 
the one hand, and as direct competitor 
through its affiliated carriers with 
independent, privately-owned carriers, 
on the other. As a result. Transit sets the 
routes, schedules, and fares for the bus 
companies it owns and subsidizes, and 
also regulates the independent bus 
companies competing with those firms. 
These latter companies have expressed 
concern that, if Transit’s operations 
were to be exempted, Transit might 
adopt non-compensatory fares along the 
corridors of competition. Transit replies 
that the possibility of its engaging in 
destructive competition is remote in the 
light of cut-backs in federal funding and 
the massive deficits its subsidized 
carriers are already incurring. We 
disagree. We believe that, overall the 
concerns raised by competitive carriers 
must be taken seriously. 

Transit clearly has a vested economic 
interest in advancing the revenue 
position of its owned and subsidized 
carriers. Transport and Maplewood, it 
has no such interest regarding the 
competing private bus lines which 
receive little, if any, state subsidy. 
Indeed, as Transit’s deficit operations 
are funded to cost, it is in a unique 
position to engage in monopoly pricing 
and cross-subsidization. It can and does 
set passenger fares without regard to the 
costs of the operations and the revenues 
they return. Moreover, it admits that it 
uses its charter operations to cross- 
subsidize its deficit commuter 
operations. While Transit does hold 
quasi-legislative hearings on fare 
increases and curtailment of service, it 
has no statutory' duty under New Jersey 
law to do so on fare decreases . Should 
we grant the requested exception. 
Transit could, through the setting of non¬ 
compensatory fares for subsidized 
carriers, jeopardize the competitive 
posture of the non-subsidized operations 
with which its carriers compete. We 
have not been convinced, based on 
petitioners’ presentation, that the appeal 
procedures available would be effective 
in preventing this. Moreover, these non- 
subsidized carriers could be limited in 
their service and pricing options by the 
regulatory process. A prolonged rate 
war is not unrealistic because Transit is 
subsidized. 


It is also possible that Transit’s fares 
could be set below reasonable levels 
because a publicly owned corporation is 
responsive to political as well as 
economic forces. For example, fares may 
be set low to encourage ridership even 
though the added passengers may mean 
added losses and larger subsidies. This 
would harm competing non-subsidized 
bus firms or competitors from other 
modes. 

Since we are not exempting 
petitioners from our rate regulations, it 
follows that an exemption from our 
financial filing requirements is also not 
in the public interest since this 
information is used in our rate 
regulation, among other things. 

Transit also seeks an exemption from 
our regulations governing increases, 
curtailment, or abandonment of service. 
It justifies such an exemption in order to 
minimize fare increases otherwise 
needed to offset reduced Federal 
subsidies. However, there is no 
assurance in the record that Transit 
would not abandon or curtail commuter 
service in order to protect the 
profitability of its other operations. 
Moreover, any reduction of its common 
carrier obligation could permit 
manipulation of subsidies and increase 
Transit’s potential for destructive 
competition. 

We, therefore, find an exemption from 
our rules governing (1) changes in fares; 
(2) financial filing requirements: and (3) 
increases, curtailments, or 
abandonments of service, not in the 
public interest. 

Service Quality 

Petitioners have also requested that 
their service standards be exempted 
from regulation. They state that we 
recently found their service to be 
"generally adequate" in No. 37095, 
Goldzweig v. Transport of New Jersey 
(not printed), served May 20.1981. This 
characterization misstates that decision. 
In the decision by Division 1. served 
August 8,1980, serious service 
deficiencies were found in the 
operations of Transport of New Jersey. 
These include the failure of temperature 
control systems, flapping and "stuck" 
windows, dirty buses, broken seat 
backs, and hot seats directly over the 
engine. 1 While the Division concluded 
that, as a matter of law. these 
deficiencies were insufficient in scope 
and gravity to support a finding that 
Transport’s commuter operations were 
in violation of the safe and adequate 


1 We era considering proposed rules addressing 
commuter service standards In Ex Pule No MC-S5 
(Sob-No. 3), Interstate Transportation of Paaaenger*. 
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standard of 49 U.S.C. 11101(a). this 
conclusion should not be read as a 
finding that petitioners' service was 
"generally adequate." Indeed, the 
Division pointed out that the problems 
described were serious enough to "merit 
petitioners’ close attention." There is 
nothing in the record to suggest that 
these conditions have been corrected. 
The public interest would, therefore, not 
be served by exempting petitioners* 
service standards from our regulation. 

Insurance 

Transit has also requested that we 
exempt it from our regulations governing 
insurance. This request is also found to 
be contrary to the public interest and 
could be a burden on interstate 
commerce. We base this finding on three 
considerations. 

First, while New Jersey regulates 
insurance, it does so only for intrastate 
commerce. As certain of the 
transportation for which Transit seeks 
exemption is interstate, an exemption 
from insurance requirements could 
result in passengers not being protected 
over the entire interstate route traveled. 
Second. New Jersey could limit liability 
to an extent we would consider 
inadequate. Finally. Transit might not be 
able to self-insure if State and Federal 
subsidies were curtailed. 

Other Matters 

The questions raised in our Notice 
were premised upon a grant of the 
exemption either in whole or in part. 
Because we are denying the petition, we 
see no need to discuss these matters 
further. 

Although comments were solicited as 
to the effect of the proposed exemption 
on small entities, none were received. 
Our denial of the exemption leaves all 
interested parties in the same position 
that existed prior to the request. In these 
circumstances we conclude that this 
decision has no effect on small entities. 

We find; 

That the public interest would not be 
served by the requested exemption; that 
the exemption would also unduly 
burden interstate commerce; and that 
the exemption would result in some 
transportation services or related 
matters, such os insurance, not being 
subject to regulation by any State or 
local agency (which is contrary to 49 
U.S.C. 1608(f)(1)(C)). 

This decision will not significantly 
affect the quality of the human 
environment, the conservation of 
resources, or small entities. The 
requested exemptions are denied in all 
respects and the proceeding is 
discontinued. 

(49 U.S.C. 1606(0) 


Decided: September 30.1981. 

By the Commission. Chairman Taylor. Vice 
Chairman Clapp. Gresham, and Gilliam. Vice 
Chairman Clapp concurred with a separate 
expression. Commissioner Gresham concurs 
in the decision to deny the exemption petition 
as filed, but dissents to the majority's failure 
to consider less sweeping alternatives. He 
believes that a more precise definition of 
“mass transportation services," for example, 
would harmonize with the statutory intent 
and minimize harm to unsubsidized 
competing carriers, 
lames H. Bayne. 

Acting Secretary , 

Vice-Chairman Clapp. Concurring 

I agree with the result reached in the 
decison primarily because of New Jersey 
Transit Corporation's dual role of regulator 
and competitor. 1 do not, however, agree with 
certain language in the decision which seems 
to presume that Transit will be inclined 
toward “destructive competition." 

[FR Doc S1-203M Filed KMMU <U& am| 
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49 CFR Ch. X 

(Ex Parte No. 311 (Sub-No. 5)) 

Fuel Surcharge Program—LTL 
Surcharge and New Surcharge for 
Household Goods Carriers 

agency: Interstate Commerce 
Commission. 

action: Withdrawal of proposed 
modifications of fuel surcharge program. 

summary: Based on conditions imposed 
on the fold-in of existing surcharges in 
the final decision in Ex Parte No. 311 
(Sub-No. 4). Modification Of The Motor 
Carrier Fuel Surcharge Program, the 
Commission finds the proposed 
modifications regarding the proper 
surcharge of owner-operator less-than- 
truckload (LTL) traffic and the 
establishment of a separate surcharge 
for household goods carriers are no 
longer necessary. 

FOR FURTHER INFORMATION CONTACT: 

Lee Alexander. (202) 275-7597, Ted 
Kalick. (202) 275-6446. 

SUPPLEMENTARY INFORMATION: In a 
notice in Ex Parte No. 311 (Sub-No. 5), 46 
FR 43219, August 27,1981. the 
Commission proposed certain 
modifications to the present fuel 
surcharge program. It was proposed 
that, with the exception of household 
goods carriers, carriers pay owner- 
operators the less-than-truckload 
surcharge (3.0-percent) on LTL traffic. 
Presently, all owner-operator traffic is 
ordered to be paid the higher 18-pcrcent 
truckload surcharge whether truckload 
or LTL In addition, a new separate fuel 
surcharge was proposed for household 
goods carriers (9.4-percent). The major 


purpose of these proposals was to 
eliminate perceived inequities in the 
present surcharge program. The reasons 
were stated in detail in the prior notice. 

Several comments were received. All 
shipper interests were basically in favor 
of the proposals. Carrier responses were 
somewhat varied. With respect to 
lowering the surcharge on LTL owner- 
operator traffic, some carrier interests, 
such as Refrigerated Transport Co.. Inc., 
and the National Association of 
Specialized Carriers, argue that the 
operating characteristics of their 
commodities distinguish them from LTL 
traffic generally, and to a lower 
surcharge on this traffic would penalize 
carriers and owner-operators unfairly. 
Household goods interests note the lack 
of increase in base rates in recent years. 
While admitting over-compensation to 
owner-operators with regard to the 18- 
percent fuel surcharge, these carriers 
note that the increased revenues aided 
their owner-operators in meeting 
increased expenses not covered by 
unsought or unreceived base-rate 
increases, and kept experienced owner- 
operators in the household goods 
industry. Most carriers object to 
tinkering with the fuel surcharge 
program just prior to the expected 
October 8,1981. issuance of a final 
decision in Ex Parte No. 311 (Sub-No. 4). 
Modification of the Fuel Surcharge 
Program, notice served July 31,1981, (45 
FR 40221, August 7. 1981). 

One of the major concerns prompting 
the Sub-No. 5 proceeding stemmed from 
the proposals in Ex Parte No. 311 (Sub- 
No. 4), supra . There, it was proposed 
that carriers be able to fold-in to their 
respective base rates the maximum 
allowable surcharge amounts on one- 
day’s notice. While we originally felt 
this proposal had overall merit, the 
Commission feared that this would 
allow present inequities and 
overcompensation problems particularly 
in the LTL and household goods area to 
be permanently placed in the rate 
structure. 

However, in the decision in Ex Parte 
No. 311 (Sub-No. 4). served and 
published concurrently with this notice, 
we ordered that all fold-ins be 
accomplished on 30 days* notice subject 
to protest and possible suspension. In 
addition, carriers shall submit a verified 
statement that the amount folded in is 
necessary to cover added actual fuel 
costs since January 1.1979. and no more. 
These procedures will the benefit 
shippers with the right to protest 
possible fold-in windfalls. They will 
force carriers to limit their fold-ins 
according to their own fuel-cost history 
during the life of the surcharge program. 
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Additionally, these procedures will also 
avoid possible individual carrier and 
owner-operator hardship by a blanket 
Commission order reducing the 
surcharge on LTL owner-operator traffic 
and imposing a separate surcharge on 
household goods traffic. Further, these 
procedures would allow normal 
Commission review of possible 
discrepancies on a case-by-case basis. 

Two shippers request the Commission 
to itemize those accessorial charges that 
qualify for the surcharge and those that 


do not qualify. The request is denied. 
Shippers who have questions in this 
area should follow the procedures 
discussed in the notice served August 
27. 1981. 

Accordingly, we find the procedures 
ordered in the decision in Ex Parte No. 
311 (Sub-No. 4) eliminate the need for 
the proposals in Ex Parte No. 311 (Sub- 
No. 5). 

// is ordered: The proposed 
modifications in Ex Parte No. 311 (Sub- 


No. 5) are withdrawn and the 
proceeding is discontinued. 

This decision does not significantly 
affect either the quality of the human 
environment or the conservation of 
energy resources. 

Dated: October 6.1981- 
By the Commission, Chairman Taylor. 
Vice-Chairman Clapp. Commissioners 
Gresham, and Gilliam, 
fames H. Bayne, 

Acting Secretary. 

|FR Doc d 10-fr-ai: 8:45 «inj 
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DEPARTMENT OF AGRICULTURE 

Rural Electrification Administration 

Colorado-Ute Electric Association. 

Inc.; Intent To Hold a Public Scoping 
Meeting 

Notice is hereby given that the Rural 
Electrification Administration (REA) 
will hold a public scoping meeting in 
connection with the environmental 
impacts of the proposed construction by 
Colorado-Ute Electric Association. Inc.. 
(Colorado-Ute) P.O. Box 1149. Montrose. 
Colorado 81401. of a 230 kV 
transmission line and associated 
facilities in southern Colorado from the 
Comanche Generating Station near 
Pueblo. Colorado, or from the Boone 
Substation near Boone. Colorado, to 
Walsenburg, Colorado. One public 
scoping meeting concerning the 
proposed project was already held on 
june 17.1981, at the Huerfano County 
Courthouse in Walsenburg, Colorado, at 
8:00 p.m. 

The public scoping meeting will be 
held on Tuesday. November 10,1981, at 
the Holiday Inn. 4001 North Elizabeth 
Street. Pueblo. Colorado 81008, at 7:30 
p.m. This public scoping meeting, to be 
chaired by representatives of REA. will 
be held in order to receive public input 
and comments. Issues to be discussed 
include, but are not limited to: (a) Need 
for the project (b) determination of 
project scope and identification of 
significant environmental issues, (c) 
elimination of issues which are not 
significant from detailed study, (d) 
identification of other environmental 
review, consultation and study 
requirements so the lead and 
cooperating agencies can require other 
analyses and studies as input to the 
Environmental Impact Statement (EIS) 
and (e) identification of environmentally 
sensitive areas and/or potential 
transmission corridor alternatives. The 
public will be invited to critique specific 


alternative transmission corridors 
identified by Colorado-Ute. as well as to 
propose potential nonsite specific 
alternatives, including no action. A 
record will be made of the meeting and 
comments made will be addressed in the 
Draft EIS. 

REA encourages the general public to 
attend this public information meeting 
and provide their input. Any person or 
group which desires to place its 
comments, questions or 
recommendations in writing, may do so 
either at the meeting or by submitting 
them to REA. Comments may be sent to 
the Director. Power Supply Division. 
Rural Electrification Administration. 

U.S. Department of Agriculture, Room 
0230. Washington, D.C. 20230. Requests 
for additional information or questions 
concerning the meeting may also be 
directed to Colorado-Ute at its address 
given above. 

Financing assistance to Colorado-Ute 
will be subject to REA’s arrival at a 
satisfactory conclusion with respect to 
environmental effects. Final action will 
be taken only after compliance with EIS 
procedures required by the National 
Environmental Policy Act of 1969. 

This Program is listed in the Catalog 
of Federal Domestic Assistance as 
10.850— Rural Electrification Loans and 
Loan Guarantees. 

Dated at Washington, D.C.. this 6th day of 
October. 1981. 

Jack Van Mark. 

Acting Administrator. 

[FK Doc n sum Fifed 10-0-01: Mi ami 
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Science and Education Administration 

National Plant Genetic Resources 
Board; Meeting 

According to the Federal Advisory 
Committee Act of October 6. 1972 (Pub. 
L. 92-463, 86 Stat. 770-776). the Science 
and Education Administration 
announces the following meeting: 

Name: National Plant Genetic Resources 
Board. 

Date: October 22-23. 1981. 

Time and place: 9:00 a.m.-5.00 p.m. October 
22. 9:00 a m.-12:00 noon October 23. Room 
3109-S. South Building. U.S. Department of 
Agriculture. Washington. D.C 
Type of meeting: Open to the public. Persons 
may participate in the meeting as time and 
space permit. 


Comments: The public may file written 
comments before or after the meeting with 
the contact person below. 

Purpose: To review matters that pertain to 
plant gcrmplasm in the United States and 
possible impacts on related national and 
international programs; and discuss other 
initiatives of the Board. 

Contact person: C. O. Grogan, Executive 
Secretary, National Plant Genetic 
Resources Board. Science and Education. 
U.S. Department of Agriculture. Room 
6017-S, USD A South Building. Washington. 
D.C 20250, telephone (202) 447-6195. 

Done at Washington; D.C„ this 30th day of 

September 1981. 

Anson R. Bertrand. 

Director. Science and Education. 

|FR Dot SI -issue Flint tO-**1 *45 «m| 
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Statistical Reporting Service; 
Discontinuance of White Corn 
Estimates 

Notice is hereby given that the 
Statistical Reporting Service will 
discontinue all estimates of white com 
acreage, yield and production beginning 
with estimates for the 1982 crop year. 

Done at Washington. D.C. this 5th day of 
October. 1981. 

W. E. Kibler. 

Acting Administrator 

[KH Doc HI 29379 Fifed 10-0-01; *45 an] 
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Statistical Reporting Service; 
Modification of Turkey Hatchery 
Report 

Notice is hereby given that the 
Statistical Reporting Service will reduce 
the frequency of its Turkey Hatchery 
reports from weekly to monthly. Weekly 
reports will be discontinued effective 
November 12,1981. Monthly hatchery 
data for turkeys will continue to be 
published in the Eggs. Chickens and 
Turkeys report issued on or about the 
21st of each month. 

Done at Washington. D.C. this 5th day of 
October, 1981. 

W. E. Kibler, 

Acting Administrator. 

|FR Doc 01 '28300 Fifed 10-4-01: *43 *m] 
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DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 
(Docket No. 15-SI) 

Foreign-Trade Zone No. 54, Clinton 
County, New York; Application for 
Expansion 

Notice is hereby given that an 
application has been submitted to the 
Foreign-Trade Zones Board (the Board) 
by the Clinton County Area 
Development Corporation (CCADC) on 
behalf of Clinton County. New York, 
grantee of Foreign-Trade Zone No. 54, 
requesting authority to expand its zone 
protect at the Clinton County Air 
Industrial Park, adjacent to the 
Champlain-Rouses Point Customs port 
of entry. The application was submitted 
pursuant to the provisions of the 
Foreign-Trade Zones Act of 1934. as 
amended (19 U.S.C. 81a-81u), and the 
regulations of the Board (15 CFR Part 
400). It was formally Bled on September 
25.1981. The applicant is authorized to 
make this proposal under Chapter 575 of 
the New York Laws of 1979. approved 
July 10,1979. 

On February 14,1980. the Board 
authorized Clinton County, New York, 
to establish a foreign-trade zone project 
for the Plattsburgh-Champlain. New 
York, area (Board Order 153, 45 FR 
12469). The project offers zone services 
in Plattsburgh at the Clinton County Air 
Industrial Park (Site 1), and in 
Champlain at a border-crossing 
warehouse (Site 2). CCADC, the zone 
administrator, is currently in the process 
of activating both zone sites. Champlain 
Warehouse and Distribution, Inc. has 
been designated to operate the public 
warehousing aspects of the project. 

The applicant proposs to expend Site 
1 from its present 22 acres to include the 
entire industrial park of 123 acres. The 
request is based on the need to 
accommodate prospective tenants and 
to have standby space for effective zone 
development. Several nrms requiring 
separate facilities that could not be 
accommodated within the existing zone 
area, have indicated an interest in 
locating in the park. 

In accordance with the Board's 
regulations, an Examiners Committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of Dennis Puccinelli 
(Chairman). International Trade 
Specialist, Foreign-Trade Zones Staff. 
U.S. Department of Commerce. 
Washington. D.C. 20230; Edward A. 
C.oggin, Assistant Regional 
Commissioner (Operations). U.S. 
Customs Service. Region 1.100 Summer 
Street, Boston, Massachusetts 02110; 


and Colonel Walter M. Smith, Jr.. 
District Engineer, U.S. Army Engineer 
District New York. 28 Federal Plaza. 
New York, New York 10278. 

Comments concerning the proposed 
zone expansion are invited in writing 
from interested persons and 
organizations. They should be 
addressed to the Board's Executive 
Secretary at the address below and 
postmarked on or before November 10. 
1981. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

Clinton County Area Development 
Corporation, 137 Margaret Street, Old 
Surrogates Building. Plattsburgh. New 
York 12901 

Office of the Executive Secretary. 
Foreign-Trade Zones Board. U.S. 
Department of Commerce, 14th and E 
Streets NW.. Room 2006, Washington, 
D.C. 20230 

Dated: October 5,1981. 

|ohn ). Da Ponte, )r.. 

Executive Secretary. Foreign-Trade Zones 
Board. 

(FK Ot* m-csoa? IW*d ia-a-Ai: a «s amt 
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(Order No. 179] 

Resolution and Order Approving the 
Application of the Indianapolis Airport 
Authority for a Foreign-Trade Zone In 
Indianapolis, Ind. 

Proceedings of the Foreign-Trade 
Zones Board. Washington. D.C. 

Resolution and Order 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18. 
1934. as amended (19 U.fe.C, 81a-81u). 
the Foreign-Trade Zones Bourd has 
adopted the following Resolution and 
Order. 

The Board, having considered the 
matter, hereby orders: 

After consideration of the'application of 
the Indianapolis Airport Authority, filed with 
the Foreign-Trade Zones Board (the Board] 
on February 6,1981, requesting a grant of 
authority for establishing, operating, and 
maintaining a general-purpose foreign-trade 
zone in Indianapolis, within the Indianapolis 
Customs port of entry, the Board, finding that 
the requirements of the Foreign-Trade Zones 
Act. as amended, and the Board's regulations 
are satisfied, and that the proposal is in the 
public interest, approves the application. 

As the proposal involves open space on 
which buildings may be constructed by 
parties other than the grantee, this approval 
includes authority to the grantee to permit the 
erection of such buildings, pursuant to 
Section 400 815 of the Board s regulations, as 
arc necessary to carry out the zone proposal, 
providing that prior to its granting such 


permission it shall have the concurrences of 
the local District Director of Customs, the 
US. Army District Engineer, when 
appropriate, and the Board's Executive 
Secretary. Further, the grantee shall notify 
the Board's Executive Secretary for approval 
prior to the commencement of any 
manufacturing operation within the zone. The 
Secretary of Commerce, as Chairman and 
Executive Officer of the Board is hereby 
authorized to issue a grant of authority and 
appropriate Board Order. 

Grant; To Establish, Operate, and 
Maintain a Foreign-Trade Zone in 
Indianapolis, Indiana 

Whereas, by an Act of Congress 
approved June 18,1934. an Act "To 
provide for the establishment, operation, 
and maintenance of foreign-trade zones 
in ports of entry of the United States, to 
expedite and encourage foreign 
commerce, and for other purposes," as 
amended (19 U.S.C. 81a-81u) (the Act), 
the Foreign-Trade Zones Board (the 
Borad) is authorized and empowered to 
grant to corporations the privilege of 
establishing, operating, and maintaining 
foreign-trude zones in or adjacent to 
ports of entry under the jurisdiction of 
the United States; 

Whereas, the Indianapolis Airport 
Authority (the Grantee) has made 
application (filed February 6.1981) in 
due and proper form to the Board, 
requesting the establishment, operation, 
and maintenance of a foreign-trade zone 
in Indianapolis, within the Indianapolis 
Customs port of entry; 

Whereas, notice of said application 
has been given and published, and full 
opportunity has been afforded all 
interested parties to be heard: and. 

Whereas, the Board has found that the 
requirements of the Act and the Board's 
regulations (15 C.F.R. Part 400) are 
satisfied; 

Now, therefore, the Board hereby 
grants to the Grantee the privilege of 
establishing, operating, and maintaining 
a foreign-trade zone, designated on the 
records of the Board as Zone No. 72 at 
the location mentioned above and more 
particularly described on the maps and 
drawings accompanying the application 
in Exhibits IX and X. subject to the 
provisions, conditions, and restrictions 
of the Act and the regulations issued 
thereunder, to the same extent as though 
the same were fully set forth herein, and 
also to the following express conditions 
and limitations: 

Operation of the foreign-trade zone 
shall be commenced by the Grantee 
within a reasonable time from the date 
of issuance of the grant, and prior 
thereto the Grantee shall obtain all 
necessary permits from Federal, State, 
and municipal authorities. 








50092 


Federal Register / Vol. 46, No. 196 / Friday, October 9, 1981 / Notices 


The Grantee shall allow officers and 
employees of the United States free and 
unrestricted access to and throughout 
the foreign-trade zone site in the 
performance of their official duties. 

The Grantee shall notify the Executive 
Secretary of the Board for approval prior 
to the commencement of any other 
manufacturing operations within the 
zone. 

The grant shall not be construed to 
relieve the Grantee from liability for 
injury or damage to the person or 
property of others occasioned by the 
construction, operation, or maintenance 
of said zone, and in no event shall the 
United States be liable therefor. 

The grant is further subject to 
settlement locally by the District 
Director of Customs and the Army 
District Engineer with the Grantee 
regarding compliance with their 
respective requirements for the 
protection of the revenue of the United 
States and the installation of suitable 
facilities. 

In witness whereof, the Foreign-Trade 
Zones Board has caused its name to be 
signed and its seal to be affixed hereto 
by its Chairman and Executive Officer 
at Washington. D.C., this 28th day of 
September 1961, pursuant to Order of 
the Board. 

Foreign-Trade Zones Board. 

Malcolm Baldrige. 

Chairman and Executive Officer. 

Attest: 

|ohn DaPonte, 

Executive Secretary. 

|FI* Doc #1-28004 Filed 10-0-01; A 45 am) 
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International Trade Administration 
Exporters' Textile Advisory 
Committee; Public Meeting 

agency: International Trade 
Administration. Commerce. 
summary: The Exporters* Textile 
Advisory Committee, which is 
comprised of 30 members involved in 
textile and apparel exporting, advises 
Department of Commerce officials 
concerning ways of increasing U.S. 
exports of textile and apparel products. 
TIME ANO place: November 10,1961 at 
10:00 a.m. The meeting will take place at 
the Main Commerce Building, Room 
6802.14th Street and Constitution 
Avenue, N.W., Washington. D.C. 20230. 
(Public entrance to the building is on 
14th Street, between Constitution 
Avenue and E Street. N.W.) 
agenda: (1) Review of export data, (2) 
Report on conditions in the export 
market. (3) Recent foreign restrictions 
affecting textiles, (4) Other Business. 


public participation: A limited number 
of seats will be available to the public 
on a first come basis. The public may 
file written statements with the 
Committee before or after the meeting. 
Oral statements may be presented at the 
end of the meeting to the extent time is 
available. 

FOR FURTHER INFORMATION CONTACT: 

Helen L LeGronde, Office of the Deputy 
Assistant Secretary for Textiles and 
Apparel. International Trade 
Administration. U.S. Department of 
Commerce. Washington, D.C. 20230. 
telephone: 202/377-3737. 

Paul T. O’Day. 

Deputy Assistant Secretary for Textiles and 
Apparel 

|FK Doc #1-29401 Filed 10-0-01 ft 45 «tn| 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Announcing Additional Officials of the 
Government of the People's Republic 
of China Authorized To Issue Export 
Visas for Certain Cotton, Wool and 
Man-Made Fiber Textile Products 

agency: Committee for the 
Implementation of Textile Agreements. 
action: Announcing two new officials 
of the Government of the People's 
Republic of China who are authorized to 
issue export visas for cotton, wool and 
man-made fiber textile products from 
China. 

summary: The Government of the 
People’s Republic of China has notified 
the United States Government that Huo 
Yugui and Qui Daren are now 
authorized to issue export visas for 
cotton, wool and man-made fiber textile 
products exported to the United States, 
in addition to those officials previously 
authorized, 

effective date: September 25,1981. 

FOR FURTHER INFORMATION CONTACT: 

Carl Ruths. International Trade 
Specialist, Office of Textiles and 
Apparel. U.S Department of Commerce, 
Washington. D.C. 20230 (202/377-4212). 
SUPPLEMENTARY INFORMATION: On 
August 5,1980, a letter to the 
Commissioner of Customs from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
was published in the Federal Register 
(45 FR 51872) which established a new 
export visa requirement for certain 
cotton, wool and man-made fiber textile 
products, produced or manufactured in 
the People's Republic of China and 
exported to the United States. One of 
the requirements is that the visas must 


be signed by an official authorized by 
the Government of the People's Republic 
of China. The Government of the 
People's Republic of China has 
designated two new officials to issue 
export visas. A complete list of officials 
currently so authorized follows this 
notice. 

Paul T. O’Day, 

Chairman , Committee for the Implementation 
of Textile Agreements . 

Official# of the Government of the People’s 
Republic of China Authorized To Issue 
Export Visas for Cotton. Wool and Man- 
Made Fiber Textiles Exported to the United 
States 

Chu Hoochung 
Wang Chu 
Fung Ziping 
Duong junhuri 

Pnn Tong 
C.dO Qingchiing 
Ren Yuheng 
Rrn Hftiftohsunn 

in* Doc SI-29458 FUe<J 10-0-01: #45 am) 
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Import Controls on Certain Cotton and 
Wool Apparel Products From Sri Lanka 

October 7, 1981. 
agency: Committee for the 
Implementation of Textile Agreements. 
action: Establishing import controls on 
cotton trousers in Category 347 and on 
wool sweaters in Category 445/446, 
produced or manufactured in Sri Lanka 
and exported during the ninety-day 
period which began on August 25,1981 
and extends through November 22,1981. 

(A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on February 28,1981 (45 FR 
13172), as amended on April 23.1980 (45 
FR 27463), August 12.1980 (45 FR 53506), 
December 24, 1980 (45 FR 85142), May 5. 
1981 (46 FR 25121) and October 5,1981 
(40 FR 48963)) 

summary: Pursuant to the terms of the 
Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement of July 7.1980, 
as amended, between the Governments 
of the United States and Sri Lanka, 
consultations were requested by the 
United States on August 25.1981 
concerning imports into the United 
States of cotton and wool textile 
products in Categories 347 and 445/446 
from Sri Lanka. Notice of the intention 
to hold these consultations was 
published in the Federal Register on 
September 15.1981 (46 FR 45 792). Under 
is obligated to limit its exports to the 
United States of these products duimg 
the ninety-dayu consultation period 
which began on August 25,1981 and 


Qi Yiguang 
Wang Changjmn 
Huang Zenghua 


Li llaoran 
Huo Yugui 
Qi« Daren 
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extends through November 22,1981 to 
the following levels, in the event that no 
mutually satisfactory solution is reached 


during consultations: 

Category 

904«y 
lav* o* 
«49tr»nt 
(da/an) 

347 .. 

74.063 

445/446 . ■■ ■ 

11237 



Consultations with the Government of 
Sri Lanka are anticipated, but inasmuch 
as a mutually satisfactory solution has , 
not yet been reached, the Government of 
the United States has decided, in 
carrying out its responsibilities in 
implementing the aforementioned 
provisions of the bilateral agreement, to 
prohibit entry of imports of cotton and 
wool tcxitlc products in Categories 347 
and 445/446 in excess of the ninety-day 
levels of restraint defined In the 
agreement. Should a satisfactory* 
solution be reached in consultations 
with the Government of Sri Lanka, 
further notice will be published in the 
Federal Register. 

EFFECTIVE DATE: October 14.1981 
FOR FURTHER INFORMATION CONTACT: 

Ross Arnold, International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce, 
Washington. D.C. 20230 (202/377-4212). 
SUPPLEMENTARY INFORMATION: On May 
1.1981, there was published in the 
Federal Register (46 FR 24618) a letter 
dated April 27,1981 from the Chairman 
of the Committee for the Implementation 
of Textile Agreements to the 
Commissioner of Customs which 
'•stablihsed levels of restraint for certain 
categories of cotton and man-made fiber 
textile products, produced or 
manufactured in Sri Lanka and exported 
during the twelve-month period which 
began on May 1.1981. The notice 
document which preceded this letter 
described the consultation mechanism 
which applies to categories of textile 
products under the bilateral agreement, 
such as Categories 347 and 445/446, 
which are not subject to specific ceilings 
and for which levels may be established 
during the year. In the letter published 
below, pursuant to the bilateral 
agreement, the Chairman of the 
Committee for the Implementation of 
Textile Agreements directs the 
Commissioner of Customs to prohibit 
entry into the United States for 
consumption, or withdrawal from 
warehouse for consumption, of cotton 
and wool textile products in Categories 
347 and 445/446, produced or 
manufactured in Sri Lanka and exported 
during the ninety-day period which 


began on August 25.1981 and extends 
through November 22,1981, in excess of 
he designated levels of restraint. 

Paul T. O'Day. 

Chairman, Committee for the Implementation 
of Textile Agreements. 

October 7.1981. 

Committee for the Implementation of Textile 
Agreement! 

Commissioner of Customs. 

Department of the Treasury , Washington. 

D.C. 20229 

Dear Mr. Commissioner. Under the terms of 
the Arrangement Regarding International 
Trade in Textiles done at Geneva on 
December 20.1973. as extended on December 
15.1977; pursuant to the Bilateral Cotton. 
Wool and Man-Made Fiber Textile 
Agreement of July 7,1980. as amended, 
between the Governments of the United 
States and Sri Lanka, and in accordance with 
the provisions of Executive Order 11651 of 
March 3,1972. as amended by Executive 
Order 11951 of January 6.1977, you are 
directed to prohibit, effective on October 14. 
1981 and for the ninety-day period which 
began on August 25,1981 and extends 
through November 22,1981. entry into the 
United States for consumption and 
withdrawal from warehouse for consumption 
of cotton and wool textile products in 
Categories 347 and 445/448. produced or 
manufactured in Sri Lanka and exported on 
and after August 25.1981. m excess of the 
following levels of restraint: 


Category 

oi 

ra- 

strajrrl 1 

(down) 

347 _—- 

74.663 

445/446 . 

11.237 




• Th# lovate or rottnar* hov* not boon abutted to redact 
any rfnportt after Augml 24, 1961 


Cotton and wool textile products in 
Categories 347 and 445/446 which have 
been exported to the United States prior 
to August 25.1981 shall not be subject to 
this directive. 

Cotton and wool textile products in 
Categories 347 and 445/446 which have 
been released from the custody of the 
U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) or 
1484(a)(1)(A) prior to the effective date 
of this directive shall not be denied 
entry under this directive. 

A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on February 28, 1980 (45 FR 
13172), as amended on April 23,1980 (45 
FR 27463), August 12,1980 (45 FR 53506). 
December 24. 1980 (45 FR 85142). May 5. 
1981 (46 FR 25121), and October 5.1981 
(46 FR 48963)). 

In carrying out the above directions, 
the Commissioner of Customs should 
construe entry into the United States for 
consumption to include entry for 


consumption into the Commonwealth of 
Puerto Rico. 

The actions taken with respect to the 
Government of Sri Lanka and with 
respect to imports of cotton and wool 
textile products from Sri Lanka have 
been determined by the Committee for 
the Implementation of Textile 
Agreements to involve foreign affairs 
functions of the United States. 
Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of 
such actions, fall within the foreign 
affairs exception to the rule-making 
provisions of 5 U.S.C. 553. This letter 
will be published in the Federal 
Register. 

Sincerely. 

Paul T. O'Day. 

Chairman . Committee for the Implementation 
of Textile Agreements. 

|FF Doc. 91-29030 Kited 10-4-91:944 am) 

BILLING CODE 3510-2*-* 


COMMITTEE OF PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List 1981 Additions 

agency: Committee for Purchase From 
the Blind and Other Severely 
Handicapped. 

action: Additions to procurement list. 

summary: This action adds to 
Procurement List 1981 commodities to be 
produced by and services to be provided 
by workshops for the blind and other 
severely handicapped. 

EFFECTIVE date: October 9.1981. 

address: Committee for Purchase From 
the Blind and Other Severely 
Handicapped. 2009 14th Street North. 
Suite 610, Arlington. Virginia 22201. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher (703) 557-1145. 

SUPPLEMENTARY INFORMATION: On June 
28,1981, August 14.1981. and July 10. 
1981. the Committee for Purchase From 
the Bind and Other Severely 
Handicapped published notices (46 FR 
33069. 46 FR 41130. and 46 FR 35719) of 
proposed additions to Procurement List 
1981. November 12.1980 (45 FR 74836). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities and 
services listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 4fr-48c, 85 Stat. 77. 

Accordingly, the following 
commodities and services are hereby 
added to Procurement List 1981: 
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Class 7210 

Mattress 

7210-00-290-8300 

7210-00-275-5873 

7210-00-275-5874 

7210-00-290-8298 

7210-00-290-8297 

7210-00-052-7327 

7210-00-889-3733 

7210-00-290-8299 

SIC 7369 

Commissary Shelf Stocking and 
Custodial Service, Hanscom Air Force 
Base. Massachusetts 

SIC 7399 

Repair of Air Cargo Pallet Top and Side 
Nets. McChord Air Force Base, 
Washington 
C. W. Fletcher, 

Executive Director. 

(FR Doc S1-2US8 Fkl«J 10-81-81 8.45 am| 

BILLING COOC 8820-33-44 


COMMITTEE FOR PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED 

Procurement Ust 1981 Proposed 
Additions 

agency: Committee for Purchase From 
the Blind and Other Severely 
Handicapped. 

action: Proposed additions to 
procurement list. 

summary: The Committee has received 
proposals to add to Procurement List 
1981 a commodity to be produced by 
and services to be provided by 
workshops for the blind and other 
severely handicapped. 

COMMENTS MUST BE RECEIVED ON OR 
before: November 11.1981. 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 2009 14th Street North. 
Suite 610. Arlington, Virginia 22201. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher (703) 557-1145. 
SUPPLEMENTARY INFORMATION: Thi8 
notice is published pursuant to 41 U.S.C. 
47(a)(2). 85 Stat. 77. Its purpose is to 
provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodity and services 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodity and services to Procurement 


List 1981. November 12.1980 (45 FR 
74836): 

Class 8440 

Suspenders, Trouser. 8440-00-221-0852 
SIC 7331 

Mailing Service. Architectural and 
Transportation Barriers Compliance 
Board. 330 C Street, SW. Washington. 
DC. 

Federal Election Commission, 1325 K 
Street, NW. Washington. D.C 
General Services Administration, 
National Archives and Records 
Service, 7th and Pennsylvania 
Avenue, NW, Washington. D.C. 
International Communication Agency. 

1717 H Street. NW. Washington. D.C. 
U.S. Commission on Civil Rights. 1211 
Vermont Avenue. NW. Washington, 
D.C. 

U.S. Department of Agriculture. Foreign 
Agriculture Services. 14th and 
Constitution Avenue. Washington. 
D.C. 

C W. Fletcher, 

Executive Director 

[FR Doc. *1->2*388 Filed ICMMD; 8:43 mm\ 

BILLING COOC 6820-33-44 


COUNCIL ON ENVIRONMENTAL 
QUALITY 

Agency Implementation of CEO's 
NEPA Regulations 

agency: Council on Environmental 
Quality. Executive Office of the 
President. 

action: Extension of period for public 
comments on agencies’ implementation 
of CEQ’s NEPA Regulations (40 CFR 
Part 1500 et seq.). 

summary: This notice extends the 
period for public comments on Federal 
agency implementation of CEQ’s NEPA 
regulations from October 13,1981 to 
November 13,1981. The notice was 
previously announced August 14.1981 at 
46 FR 41131. 

address: Comments should be 
addressed to General Counsel, Council 
on Environmental Quality, 722 (ackson 
Place NW.. Washington. D.C. 20006. 
Attention: NEPA Regulations Oversight. 
date: Comments should be received on 
or before November 13.1981. 

Nancy Nord. 

General Counsel. 

October 6.1981. 

|FR Doe 81-29434 Filed 10-8-81 845 am] 

BILLING COOC 3128-01-44 


DEPARTMENT OF EDUCATION 

Advisory Council on Education 
Statistics; Meeting 

agency: Department of Education. 
action: Notice of Meeting. 

summary: litis notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Advisory 
Council on Education Statistics. This 
notice also describes the functions of 
the council. Notice of this meeting is 
required under Section 10(a)(2) of the 
Federal Advisory Committee Act. This 
document is intended to notify the 
general public of their opportunity to 
attend. 

date: October 29 and 30.1981. 
address: 6525 Belcrest Rd.. (Room 205), 
Hyattsville. Maryland. 

FOR FURTHER INFORMATION CONTACT: 
Theodore H. Drews, Executive Director, 
400 Maryland Avenue SW, (Presidential 
Bldg. 205). Washington. D.C. 20202. 
Telephone 301-436-7876. 
SUPPLEMENTARY INFORMATION: The 
Advisory Council on Education 
Statistics is established under section 
406(c)(1) of the Education Amendments 
of 1974, Pub. L 93-380. The Council is 
established to review general policies 
for the operation of the National Center 
for Education Statistics and is 
responsible for establishing standards to 
insure that statistics and analyses 
disseminated by the Center are of high 
quality and are not subject to political 
influence. 

The meeting of the Council is open to 
the public. The proposed agenda 
includes: 

Introduction and swearing-in of three new 
Council members. 

Introductory comment* by the Assistant 
Secretary for Educational Research and 
Improvement. Chairman of the Council. 

A report by the Administrator. National 
Center for Education Statistics on the 
program and activities of the National Center. 

A report on the Center’s longitudinal study. 
High School and Beyond with special 
reference to recent studies of private schools 
based on these data. 

A report on the Center’s relationship with 
the Federal Education Data Acquisition 
Council staff. 

A report on Center staffing patterns and 
organization. 

A report projecting availability and 
application of Center resources in the coming 
year. 

Such new business as the chairman or the 
membership may put before the Council. 

Records are kept of all Council 
proceedings, and are available for 
public inspection at the office of the 
Executive Director, Advisory Council on 
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Education Statistics, 65ZS Belcrest Rd. 
(Presidential Building, Room 205). 
Hyattsville, Maryland. 

Dated: October 5.1981 

Donald J. Sencftft, 

Assistant Secretory . Educational Research 
and Impro vement. 

|FR Doc 81-2MAS Kited 10-A-fll; 145 *m) 

B4LUNQ COOC 4000-01-41 


National Advisory Council on Bilingual 
Education 

agency: National Advisory Council on 
Bilingual Education, 
action: Notice of meeting. 

summary: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the National 
Advisory Council on Bilingual 
Education. Notice of this meeting is 
required under Section 10(a)(2) of the 
Federal Advisory Committee Act. This 
document is intended to notify the 
general public of their opportunity to 
attend. 
dates: 

October 24,1981—Orientation and 
Briefing 2:00 p.m.-7:00 p.m. 

October 25,1981—Business Meeting 9:00 
am,-5:00 p.m. 

October 28,1981—Field Visit 8:00 a.m.- 
2:30 p.m. 

October 28.1981—Business Meeting 2:30 
p.m.-5:00 p.m. 

October 27, 1981—Public Hearings 9:00 
a.m.-12:00n 

addresses: The Orientation and 
Briefing on October 24.1981 will be held 
in the Broadway Suite of the Roosevelt 
Hotel. Madison Avenue at 45th Street. 
New York, NY. The Business meeting on 
October 25,1981 will also be in the 
Broadway Suite of the Roosevelt Hotel. 
The Field Visit on October 26.1981 will 
begin at the New York City Board of 
Education, 110 Livingston Street, 
Brooklyn, NY and will end at Junior 
High School #184. Bronx, NY. The 
Business Meeting on October 26,1981 
will be held in the Riverside Suite of the 
Roosevelt Hotel. The Public 1 iearings on 
October 27.1981, will be held at the 
Graduate Center. Room 815, City 
University of New York. 33 West 42nd 
Street, New York. NY. 

FOR FURTHER INFORMATION CONTACT: 
Louis J. Serpa, Designated Federal 
Official. Room 421, Reporters Building, 
400 Maryland Avenue. S.W., 
Washington, DC 20202 (202-245-2961). 
SUPPLEMENTARY INFORMATION: The 
National Advisory Council on Bilingual 
Education is established under Section 
"32(a) of the Bilingual Education Act (20 
U.S.C. 3242). The Council is established 


to advise the Secretary of the 
Department of Education concerning 
matters arising in the administration of 
the Bilingual Education Act and other 
laws affecting the education of limited 
English proficient populations. 

The meeting of the Council is open to 
the public. The proposed agenda 
includes the following: 

October 24, 1981 — 

New members will be swom-in and 
will receive an orientation. 
Following this, the Full Council will 
receive a briefing on activities that 
have taken place in the past six 
months. 

October 25, 1981 — 

The agenda for the Business Meeting 
includes: 

I. Introductions 

II. Old Business 

III. New Business 
—Annual Report 
—Plans for the Year 

—Committee Structures 
—Preparation for Public Hearings 
October 26' 1981 — 

The Full Council will make a Field 
visit to the New York City Board of 
Education and Junior High School 
#184. Following the field visit the 
Full Council will convene to discuss 
unfinished business from the 
previous day. 

October 27, 1981 — 

The Council will lake testimony at 
Public Hearings from 9:00 a.m. to 
12:00 noon on the following topics: 

(1) Future Direction for Bilingual 
Education 

(2) Teacher Accreditation Standards 

(3) Law Regulations 

(4) Block Grant Proposals 

The following procedures shall be 
observed during the public hearings: 

(1) Witnesses shall be heard on a first 
come basis. 

(2) Witnesses shall limit their 
testimony to twenty minutes. 

(3) All testimony shall be tape 
recorded. 

(4) Exceptions to the aforementioned 
procedures shall be at the discretion of 
the Chairperson. 

Records are kept of all Council 
proceedings, and are available for 
public inspection at the Office of 
Bilingual Education and Minority 
Languages Affairs, Room 421, Reporters 
Building. 400 Maryland Avenue, S.W., 
Washington, DC 20202 from the hours of 
9:00 a.m. to 5:00 p.m. 


Dated: October 6,1981. 

Gilbert Chavez. 

Acting Director, Office of Bilingual Education 
and Minority Languages Affairs, 

[FR Doc A1-3U4A Filed 10-4-41. 8:45 *l»| 

BiLLlMQ COOC 4000-01-M 


Performance Review Board; Notice of 
Membership 

agency: Department of Education. 

action: Notice of membership of the 
performance review board. 

summary: The Civil Service Reform Act. 
Title 5, U.S.C.. Subchapter II. Section 
4312, Senior Executive Service 
performance appraisal systems, requires 
thaLeach agency establish one or more 
Performance Review Boards (PRB). It is 
the function of the PRB to make 
recommendations to the appropriate 
appointing authority of the agency 
relating to the performance of senior 
executives in the agency. 

FOR FURTHER INFORMATION CONTACT: 

Martha C. Brooks, Director, Executive 
Resources Division, Office of Personnel 
Resource Management, Office of 
Management. Department of Education, 
(Room 1085. FOB-8), 400 Maryland 
Avenue, SW. Washington. D.C. 20202, 
Telephone: (202) 472-3567. 

SUPPLEMENTARY INFORMATION: This 
notice establishes a Performance 
Review Board (PRB) at the Department 
of Education to provide for consistency, 
stability, and objectivity in appraising 
the performance of career and 
noncareer executives in the Senior 
Executive Service (SES), General 
Schedule employees in positions in 
Grade 16.17 and 18. and employees in 
equivalent level positions not included 
in the SES. This notice also meets the 
requirements of the Office of Personnel 
Management that each agency publish 
the schedule for awarding Senior 
Executive Service bonuses at least 14 
days prior to the date on which awards 
will be paid. 

Structure of Performance Review Board 

There shall be one PRB in the 
Department of Education. The number of 
members on the PRB will be 20. 

The Under Secretary shall select a 
Chairperson for the PRB who is 
noncarcer or someone who is otherwise 
ineligible for a performance award. The 
Director. Office of Personnel Resource 
Management will serve as the Executive 
Secretary to the PRB as a non-voting 
member and will provide administrative 
and operational support to the Board. 
The Executive Secretary shall: 
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1. Assign panel members and 
individual appraisal documents to be 
reviewed, assuring that panel members 
are reasonably familiar with the 
organization, job content, and individual 
performance of the person(s) being 
appraised: 

2. Insure that the appraisal process 
proceeds In an orderly and efficient 
manner; 

3. Be concerned with rater and panel 
consistency; 

4. Recommend appointment (and 
removal) of members to serve on PRB; 
and 

5. Handle administrative functions. 

The PRB may activate as many 

appraisal review panels as necessary to 
prove for efficient, equitable, and timely 
division of work in reviewing and 
validating performance appraisal 
documents. 

Membership 

Members of the Performance Review 
Board for the Department of Education, 
as approved by the Executive Resources 
Board and appointed by the Under 
Secretary are as follows: 

Members From Department of Education 

Thomas C. Anderson (Chairperson), 
Shirley )ackson, James Moore. Lois-eliin 
Datta. Howard Hjelm, Paul Royston, 
Wilbert Cheatham. Kristine Marcy. 
Michael Middleton. Albert Alford, John 
Seal. Ralph Olmo, Ceorge Archibald. 
Sven Groennings. and George Conn. 

Members From Other Departments and 
Agencies 

John Golden. Department of 
Commerce; 

Syl McNinch. National Science 
Foundation; 

William Kibler, Department of 
Agriculture; 

Larry Rogers. Department of Labor 
and 

Wallace Busbee. Veterans 
Administration; 

All appointees may serve a term of 
one year, and may be reappointed for 
subsequent terms. 

Responsibilities of Performance Review 
Board 

Title 5, U.S.C., Subchapter II. section 
4314, Ratings for performance 
appraisals, requires the Performance 
Review Board to: 

1. Review initial appraisals prepared 
by supervisors of senior executives; 

2. Consider any written or other 
responses made by the excutive being 
appraised; 

3. Conduct “such further review*’ as 
may be found necessary; 


4. Make recommendations to the 
Secretary or Under Secretary who will 
make decisions on performance 
appraisal and performance awards 
(cash bonuses) payable to executives 
appraised as being fully successful. 

The PRB may make recommendations 
to the Secretary and Under Secretary on 
matters such as: 

1. Meritorious and distinguished 
ranks; 

2. Pay rates; 

3. Appraisals less than “fully 
satisfactory”; 

4. Rater and panel consistency; and 

5. Problems associated with the 
performance appraisal system and its 
operations. 

Performance Appraisal Period and 
Schedule for Awarding Senior Executive 
Service Bonuses 

The Department of Education’s first 
performance appraisal period for the 
Senior Executive Service ended June 30. 
1981. The appraisal process will be 
completed by September 30.1981. 
Recommendations will be sent to the 
Secretary and Under Secretary and 
decisions will be made on performance 
awards with bonus payouts scheduled 
by October 30.1981. 

Dated: September 17.1981. 

T. H. Bell. 

Secretary of Education. 

|FR Doc SI -2837) piled 10441; *43 am) 
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DEPARTMENT OF ENERGY 

Bonneville Power Administration 

Proposed Methodology for 
Determining Quantifiable 
Environmental Costs and Benefits; 
Public Comment Forums and 
Opportunities for Public Review and 
Comment 

agency: Bonneville Power 
Administration (BPA). DOE. 
action: Notice of proposed 
Methodology for Determining 
Quantifiable Environmental Costs and 
Benefits of Measures or Resources 
Proposed for Implementation or 
Acquisition. Notice of Public Comment 
Forums, and Opportunities for Public 
Review and Comment. 

summary: The Pacific Northwest 
Electric Power Planning and 
Conservation Act (Regional Act). Pub. L 
96-501. enacted on December 5,1980. 
requires that the determination of the 
incremental system cost of measures to 
be implemented or resources to be 
acquired by BPA include an estimate of 


the quantifiable environmental costs 
and benefits directly attributable to the 
measures or resources. This 
quantification is to be determined by a 
methodology developed by the Pacific 
Northwest Electric Power and 
Conservation Planning Council 
(Planning Council) as part of its adopted 
regional energy plan. In the absence of a 
plan, the Administrator must develop a 
methodology for determining 
quantifiable environmental costs and 
benefits. BPA had originally hoped that 
the proposed methodology would 
provide substantial guidance in the 
quantification of specific environmental 
costs and benefits. Upon examination of 
the literature and public comment, BPA 
finds that the state of the art is not 
sufficiently developed to prescribe 
specific technologies and methodologies 
for quantifying all environmental costs 
and benefits. Therefore. BPA is 
proposing as a methodology a procedure 
that it believes is most consistent with 
the directive in the Regional Act to 
incorporate quantifiable environmental 
costs and benefits as part of the 
incremental system cost. BPA requests 
public review and either oral or written 
comment on the proposed methodology. 

oates: BPA will hold two evening 
public forums to present to the public a 
brief explanation of the proposed 
methodology and to receive the views, 
opinions, and comments of the public. 
Registration for the forums will be at 7 
p.m. and the meetings will begin at 7:30 
p.m. The dates and locations are: 
Wednesday, November 4.1981, the BPA 
Auditorium, 1002 NE Holladay. Portland. 
Oregon; and Thursday, November 5. 
1981, Blakely Room, Northwest Court, 
Seattle Center, First North and 
Republican Street. Seattle, Washington. 

Any interested party wishing to 
discuss the proposed methodology or 
wishing more information prior to the 
public forum may call the Public 
Involvement Coordinator. Written 
comments may be submitted through 
November 10.1981. 

addresses: Written comments not 
submitted at the forums should be 
submitted to the Public Involvement 
Coordinator, Bonneville Power 
Administration, P.O. Box 12999, 

Portland, Oregon 97212. 

FOR FURTHER INFORMATION CONTACT: 
Donna L. Geiger. Public Involvement 
Coordinator, Bonneville Power 
Administration, P.O. Box 12999, 

Portland. Oregon 97212; the telephone 
number is (503) 234-3381. ext. 4281. BPA 
maintains toll-free lines for the use of 
persons within the region. Oregon 
callers outside of the Portland calling 
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area may use 1-800-452-8429: callers in 
Washington. Idaho. Montana. Wyoming. 
Utah. Nevada, and California may use 
1-800-547-6048. Messages and requests 
for information received after usual 
business hours (after 4:30 p.m. and 
before 7:30 a.m.) may be recorded on the 
toll-free lines. Additional information is 
also available from: 

Mr. George Gwinnutt. Area Manager, 
Suite 288.1500 NE, Irving Street. 
Portland. Oregon 97208. 503-234-3361. 
Extension 4551. 

Mr. Ladd Sutton. District Manager. 
Room 206. 211 East Seventh Street. 
Eugene. Oregon 97401. 503-345-0311. 

Mr. Ronald H. Wilkerson, Area 
Manager, Room 561, West 920 Riverside 
Avenue. Spokane. Washington 99201, 
509-456-2518. 

Mr. Gordon H. Brandenburger, District 
Manager. P.O. Box 758. Kalispell. 
Montana 59901. 406-755-6202. 

Mr. Ronald K. Rodewald. District 
Manager, Suite 117. 23 South 
Wenatchee, Wenatchee. Washington 
98801, 509-862-4377. Extension 379. 

Mr. Randall W. Hardy, Area Manager. 
Room 250. 415 First Avenue North, 
Seattle. Washington 98109, 206-442- 
4130. 

Mr. Roy Nishi. Area Manager. West 
101 Poplar. Walla Walla. Washington 
J9382. 509-525-5500, Extension 701. 

Mr. Robert N. Laffel. District Manager, 
531 Lomax Street, Idaho Falls. Idaho 
83401. 208-523-2706. 

1. Supplementary Information 

The Regional Act requires that BPA 
acquire on a long-term basis, only cost- 
effective electric generating resources 
and conservation measures. BPA must 
determine the cost effectiveness of 
proposed resources and measures, and 
as part of this determination must 
estimate quantifiable environmental 
costs and benefits that are directly 
attributable to the measure or resource. 

BPA issued in the Federal Register a 
Notice of Intent to Develop Guidelines 
and Methodology to Determine and 
Quantify Environmental Costs and 
Benefits (46 FR 22925, April 22,1981). 
Interested individuals, agencies, and 
organizations were invited to comment 
on. among other things, the following: 

(1) identification of the relevant 
categories of environmental costs and 
Benefits associated with classes of 
resources specified in Section 4(e)(1) of 
the Regional Act appropriate for 
elaboration in the methodology: 

(2) identification of environmental 
cost and benefits considered “directly 
attributable" to such measure or 
resource whose system cost is to be 
evaluated under the Regional Act: 


(3) identification and assessment of 
environmental costs and benefits 
subject to quantification and alternative 
approaches thereto with consideration 
given to viable approaches previously 
applied to quantify impacts associated 
with measures or resources, project type 
and scale, capability or output, and site 
characteristics; 

(4) identification and assessment of 
which costs and benefits, by project 
type and environmental impact, can be 
meaningfully converted to dollars; 

(5) identification and assessment of 
alternative means to value costs and 
benefits, by project type and 
environmental impact: and 

(6) documentation of prospective 
applications of the methodology and 
guidelines in resource-generic or project- 
specific evaluation and BPA 
decisionmaking under the Regional Act. 

BPA received 18 written comments in 
response to the Notice of Intent 
including comments from State and 
Federal agencies, citizen organizations, 
utilities, and private individuals. Many 
respondents demonstrated an 
understanding of the complexity of the 
issues and an appreciation of the 
challenge facing BPA. In particular, 
concern was expressed about the ability 
to quantify all environmental costs and 
benefits in the same units, whether 
dollars or any other units. It also was 
recognized that some costs and benefits 
may not be quantifiable. At the same 
time respondents recognized that BPA 
must quantify and price those 
environmental costs and benfits that it 
can, and not ignore those costs and 
benfits that cannot be quantified in 
dollars. 

The Environmental Protection Agency 
(EPA) concluded that only crude 
estimates of magnitude can be made for 
most categories of impacts and that 
meaningful estimates often depend upon 
site-specific information that is 
expensive to collect and often is 
unavailable. It also concluded that there 
is no consensus as to how to value in 
dollar terms many specific types of 
impacts even when the impacts can be 
meaningfully measured. In addition, 
many valuation techniques that have 
been used have inherent, serious 
weaknesses involving double counting, 
equity considerations, and the needs of 
future generations. However, EPA 
advised that a methodology which 
incorporated only those readily 
quantifiable impacts and ignored the 
rest would not accurately determine the 
most cost-effective projects. 

EPA suggested that: (1) BPA calculate 
values only for impact categories that 
can be measured in absolute terms; (2) 
all assumptions and techniques be 


clearly stated; (3) sensitivity analyses be 
preformed on all major assumptions; (4) 
all values be presented as a range; and 
(5) up-to-date, site-specific information 
be used whenever possible. EPA 
recommended that BPA derive dollar 
values for only those impacts that can 
be measured through direct association 
with marketable (i.e., priceable) goods 
and services and mitigation costs, and 
include these costs in the total system 
costs. It also suggested that the 
decisionmaking process be structured so 
as to minimize the number of 
comparisons between dissimilar 
technologies, thus avoiding the problem 
of comparing resources that are very 
dissimilar in their impacts. In 
conclusion. EPA felt that the present 
problems with environmental costs and 
benefits quatnification require BPA to 
concentrate more on the decision 
process rather than on specific 
quantification methodologies. 

The Natural Resources Defense 
Council (NRDC) also submitted lengthy 
comments. It concurred in the 
conclusion that difficulties in properly 
quantifying “external" costs of a 
resource and the absence of market 
mechanisms attuned to them have 
prevented the introduction of pricing 
practices into the market practices. 
However, NRDC felt BPA should 
compile at least an approximation of 
dollar values for the environmental 
costs of alternative resources. It referred 
to several methods of computing costs 
attributable to air pollution and loss of 
wild parkland, and stated that many 
environmental costs can only be 
assessed by reference to risks and 
probabilities. Included in this latter 
category would be the possible long¬ 
term, climatic changes resulting from 
carbon dioxide production, the risks of 
catastrophic accidents or sabotage at 
nuclear powerplants. and the increased 
risks of nuclear war or terrorism 
resulting from wider availability of 
weapons-grade material. According to 
NRDC, the high degree of uncertainty in 
calculating the costs of these potential 
impacts should not prevent BPA from 
making “reasonable" estimates. NRDC 
claims cost comparions will be distorted 
if BPA ignores these costs in its 
determination of life-cycle costs. 

The Columbia River Inter-Tribal Fish 
Commission also submitted lengthy 
comments. Among other comments and 
recommendations, the Commission 
stated that some values are 
incommensurable and cannot be 
expressed in a dollar amount. The 
Commission cited, as an example, the 
treaty fishing rights of the four Columbia 
River tribes. The Commission stated, 
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however, that the impacts of proposed 
hydro facilities on the anadromous 
fisheries be treated as system costs of 
the proposed resources. The 
Commission advised that cost-benefit 
analysis was intended by Congress to 
be applied to electric resource decisions 
and not to decisions concerning the 
protection, mitigation, and enhancement 
of fish and wildlife resources. 

An Assistant Professor of Economics 
from Willamette University in Salem. 
Oregon, urged BPA to attempt 
quantification of as many environmental 
variables as possible, though it was 
acknowledged that generally approved 
methodologies are not readily available 
for many variables. Direct survey 
techniques were highly recommended, 
particularly for their ability to highlight 
issues where property ritghts are in 
dispute. Sensitivity analysis (i.e. results 
calculated under a variety of 
assumptions) was recommended 
whenever assumptions may be made 
that are open to significant dispute. 
Decisionmakers can then choose the 
number representing the impact that 
corresponds to the most realistic 
assumptions. Finally, the commenter 
recommended the 1980 Water Resources 
Council's Principles and Standards for 
Water and Related Land Resources 
Planning as useful temporary guidelines. 

The Portland office of the U.S. Fish 
and Wildlife Service recommended that 
BPA establish methods for 
environmental valuotion that express 
values in tangibles other than dollars. 
This comment referred to what was 
termed a growing body of conceptual 
and empirical work indicating that the 
market often misallocates 
environmental resources. The Water 
Resources Council techniques 
specifically were not recommended for 
use because they rely on a "willingness- 
to-pay" approach. 

Other points made by respondents 
included recommendations that (1) 
"environmental costs and benefits" be 
interpreted to include economic and 
social costs and benefits, such as jobs, 
rate effects on specific customer classes, 
outflow of money from the region, and 
impacts on inflation, as well as the 
social and family problems that may 
arise from these; (2) costs include those 
related to funding adequate numbers of 
fish and wildlife personnel to determine 
impacts and assess success of 
compensation or enhancement 
measures; (3) the additional demands 
for energy resulting from new 
powerplants be taken into account; (4) 
the effects of increased population 
levels resulting from readily available 
power be accounted for; and (5) the 


methodology expressly include 
consideration of nonquantifiable costs 
and benefits. 

In oddition to soliciting public 
comment. BPA hired a consultant to 
conduct a review of the relevant 
literature and other agencies' practices 
to assess the state of the art of 
environmental costs and benefits 
quantification. (Copies of the 
consultant's executive summary or full 
report may be obtained*from BPA's 
Public Involvement Coordinator.) Since 
environmental goods generally are not 
traded in the market place, they usually 
have no readily identifiable price. 
Therefore, this study focused on 
identifying methodologies to impute 
prices in dollars for environmental costs 
and benefits using market data. 

Fundamental to any evaluation of an 
environmental service is: (1) the 
identification and estimation of the 
change in the environment, and (2) the 
estimation of the resulting change in the 
system of events that humans value. 
While ultimately the latter could be 
expressed in dollars, significant 
problems arise in making estimations 
and in translating those estimates into 
dollars. These difficulties are presently 
the subject of intensive research in 
economic theory and other social, 
physical, and biological sciences. In 
addition to these theoretical problems, 
the consultant found that the practical 
applications of the theoretical 
approaches also have not achieved a 
level of refinement so as to be readily 
applicable. Among the problems 
encountered have been the difficulty in 
identifying the links between the 
changes in the environment and 
corresponding human values (e.g.. 
changes in air-borne particulates and 
resultant impacts on health), the 
extensive amounts of data often needed 
to conduct the analyses, and the time 
and cost of the studies. Therefore, a 
methodology for quantifying 
environmental costs and benefits will be 
dependent upon the progress of 
theoretical studies and practical 
applications, and thus will be 
evolutionary in nature. 

The consultant did identify four 
methodologies that impute values for 
environmental services in relationship 
to marketed goods or services that can 
be priced: 

1. If an environmental service is a 
perfect substitute for some marketed 
good, then one measures the value of an 
impact on the service through the rote of 
substitution and the price of the 
marketed good. 

2. If the service is a consumption good 
and is consumed in conjunction with 
another marketed good, then one 


measures the value of an impact on the 
service through the value of the shift in 
demand for the marketed good. 

3. If the service is an input to the 
production of a marketed good, then one 
measures the value of an impact on the 
service through changes in profits, rents, 
wages, or interest payments, and 

4. If the service varies spatially, then 
one measures the value of an impact on 
the service by determining how spatial 
differences in the service affect land 
prices. 

Applications of these methodologies 
to produce sound and meaningful 
estimates of environmental costs and 
benefits are very rigourous and 
demanding. In addition, the consultant 
warns that these methodologies: 1) 
cannot be applied consistently to all 
environmental costs and benefits. 2) are 
not sufficiently advanced to enable BPA 
to rigorously price all environmental 
impacts, and 3) are not mutually 
exclusive in terms of their application to 
environmental impacts. Additionally, 
there is no present inventory of sound 
applications of these methodologies on 
which a resource evaluator could rely. 

BPA had originally hoped that it 
would be possible to quantify the entire 
spectrum of environmental costs and 
benefits in dollar terms. However, based 
on the public comments, the consultant's 
report, and BPA’s own expertise. BPA 
believes that it is presently neither 
practicable nor usually possible to price, 
or even quantify, all environmental 
costs and benefits. BPA agrees with the 
majority of the respondents’ comments 
that all costs and benefits should be 
considered in evaluating a resource to 
be acquired or a measure to be 
implemented. Yet, crude estimates of 
dollar values for all environmental costs 
and benefits is not the only, nor 
necessarily the best, method for entering 
these costs and benefits into the 
incremental system cost. Therefore, the 
central concern becomes how best to 
incorporate both priced and nonpriced 
environmental costs and benefits into an 
evaluation of a resource or measure. 

This conclusion was stated explicitly by 
the Environmental Protection Agency 
(letter from EPA to the Administrator 
dated May 27, 1981. with attachment) 
and implied by others in the responses 
to the Notice of Intent. 

In light of these conclusions. BPA is 
proposing a procedure that will 
incorporate both priced and 
quantifiable, but nonpriced, 
environmental costs and benefits within 
the incremental system cost of a 
proposed measure or resource. The 
procedure will result in three categories 
of environmental costs and benefits: 1) 
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those to which a dollar value can be 
assigned. 2) those to which a dollar 
value cannot readily be assigned but 
that can be quantified using another unit 
of measure, and 3) those that cannot be 
priced or quantified but can be 
described. When pricing environmental 
costa and benefits. BPA will seek to 
utilize one of the four methodologies 
identified by the consultant. The priced 
and the quantified environmental costs 
and benefits will be included in the 
determination of incremental system 
cost. Those nonquantifiable 
environmental costs and benefits of the 
proposed measure or resource will be 
described and considered consistent 
with section 4(e)(2) of the Regional Act 
and the National Environmental Policy 
Act, 

This proededure also provides a 
mechanism to assure public 
examination of and comment on the 
identification, quantification, and 
pricing of environmental costs and 
benefits for each proposed measure of 
resource. In addition, the proposed 
proceure provides a mechanism that 
allows BPA to adopt specific 
quantification and pricing 
methodologies and techniques as BPA 
determines that the economic analyses 
become practicable and as BPA gains 
experience with these analyses. In this 
manner. BPA believes it can fully 
incorporate environmental costs and 
benefits, whether priced or not. within 
the analysis of u proposed measure or 
^source. 

II Opportunities for Public Review and 
Comment: 

This Notice of Proposed Methodology 
is for the purpose of gaining public 
comment on the proposed methodology 
for Determining Quantifiable 
Environmental Costs and Benefits. BPA 
will conduct two public forums on the 
proposed methodology: Wednesday. 
November 4, 1981, the BPA Auditorium. 
1002 NE. Holladay, Portland. Oregon; 
and Thursday. November 5. 1981, 

Blakely Room, Northwest Court, Seattle 
Center, First North and Republican 
Street, Seattle, Washington. The format 
of these forums will be: opening remarks 
and brief description of the proposed 
methodology by BPA staff, clarifying 
questions from the public and BPA staff 
response, and oral public comments. 

The hearing will be transcribed. 

Written comments will be accepted at 
the public forums or may be submitted 
to Ms. Donna L Geiger, Public 
Involvement Coordinator. P.O. Box 
12998, Portland, Oregon 97212, 

If interested parties have questions 
about the proposal or with the staff 
before the comment forums, they should 


contact the office of the Public 
Involvement Coordinator. 

Following the close of the comment 
period. BPA will evaluate comments 
and. where appropriate, incorporate 
them into a final Methodology for 
Determining the Quantification of 
Environmental Costs and Benefits. The 
final methodology is expected to be 
published in December 1981. 

III. Proposed Methodology for 
Quantifying Environmental Costs and 
Benefits 

/. Authority 

Section 3(4)(B) of the Regional Act 
provides that the determination of the 
incremental system cost of measures to 
be implemented or resources to be 
acquired will include an estimate of all 
quantifiable environmental costs and 
benefits directly attributable to the 
measure or resource. These 
environmental costs and benefits are to 
be determined by a methodology 
developed by the Planning Council as 
part of its adopted regional energy plan. 
In the absence of this plan, the 
Administrator must develop such a 
methodology. 

Z Purpose and Scope 

The proposed methodology is 
designed to result in estimated 
quantifications of environmental costs 
and benefits directly attributable to a 
specific measure or resource. These 
quantifications will be included in the 
incremental system cost for each 
measure or resource evaluated on a 
case-by-case basis, employing dollar 
values to the maximum extent 
practicable. Evaluations of incremental 
system cost will permit the 
Administrator to forecast whether 
implementation of a measure or 
acquisition of a resource will meet or 
reduce the electric power load 
obligations placed on the Administrator 
at an estimated incremental system cost 
no greater than that of the least-cost 
similarly reliable and available 
alternative measure or resource. Once 
adopted, the following procedure will be 
used to evaluate: (1) conservation and 
direct-application renewable measures 
and resources, and (2) generation 
resources that BPA proposes to acquire 
under long-term purchase agreements. 
Relevant authorities provided in the 
Regional Act include the following 
sections (see appendix for text): 

Section 3(4) (A), (B). (C). (D) 

Section 4(d)(2) 

Section 4(e)(1) 

Section 0(eHl). (A). (B). IQ. (D) 

Section 6(b)(1). (2). (3) 

Section 6(f)(1). (A), (B) (i). (H). (Hi) 

Section 6(0(2), (3). (4) 


Section 6(h)(1J(B) 

3. Definitions 

a. Administrator. Administrator of the 
Bonneville Power Administration. 

b. BPA. Bonneville Power 
Administration. 

c. Regional Act. Pacific Northwest 
Electric Power Planning and 
Conservation Act. Pub. L. 96-501. 

d. Planning Council. Pacific 
Northwest Electric Power and 
Conservation Planning Council. 

e. Evaluation Official. The Assistant 
Administrator for Power Management, 
or his/her designee. The Assistant 
Administrator may designate as the 
official responsible for the evaluation, 
the head of a work unit assigned 
responsibility for an evaluation 
undertaken pursuant to this 
methodology, or another employee. 

f. Environmental Costs and Benefits. 
Effects valued by humans resulting from 
a change in the environment. 

g. Directly Attributable 
Environmental Costs and Benefits. 
Individual, direct effects that result from 
implementation of the proposal and 
occur at the same time and place of the 
action, or are reasonably foreseeable at 
the time of the evaluation. 

h. Price. A market-generated dollar 
value or a dollar value imputed from 
market activities. 

i. Quantifiable. Capable in practice of 
being determind, expressed, or 
measured in amount or number. 

j. Incremental System Cost . Increase 
in the system cost, where the system 
cost of a measure or resource includes 
all direct costs over its effective life. 

4. Application and Amendment of This 
Meiholo/ogy 

The proposed methodology is a 
procedure that shall be in effect from the 
date of its adoption until the Planning 
Council has adopted a plan that 
includes a methodology to determine on 
a case-by-case basis the quantifiable 
environmntal costs and benefits directly 
attributable to a measure that might be 
proposed to be implemented or a 
resource that might be proposed to be 
acquired by BPA. 

As experience is obtained through 
application of this procure, and as 
increased knowledge becomes available 
from others, it may be necessary to 
amend the procedure from time-to-time. 
When revisions constitute substantial 
amendment of this procedure. BPA will 
make these amendments only after 
notice and the opportuntiy for public 
comment. BPA reserves the right to 
evidence minor amendments of no 
substantial effect by providing notice of 
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the amendment pursuant to 5 U.S.C. 
552(a)(1). 

Periodically, as BPA gains experience 
with specific quantification 
methodologies or techniques pursuant to 
this methodology, BPA will publish in 
the Federal Register, for public review 
and comment, a summary of the specific 
methodologies and techniques found to 
be most applicable to the quantification 
of environmental costa and benefits. 

5. Procedure for Determination of the 
Environmental Costs and Benefits 
Element of the Incremental System Cost 

(a) The Evaluation Official shall 
determine the environmental costs and 
benefits that are directly attributable to 
each measure or resource proposed for 
BPA acquisition or implementation. 

(b) The Evaluation Official will list 
identified costs and benefits in the 
following categories: 

(1) Environmental costs and benefits 
for which a generally accepted price is 
known; 

(2) Environmental costs and benefits 
for which no generally accepted price is 
known, but to which a price or range of 
prices may be imputed using generally 
accepted specific methodologies and 
techniques; 

(3) Environmental costs and benefits 
for which no generally accepted price is 
known or can be estimated utilizing 
generally accepted, specific 
methodologies or techniques, but for 
which some other quantitative value or 
values can be assigned; 

(4) Other identified environmental 
costs and benefits for which no 
quantitative value can be assigned. 
These will be described and considered 
cosistent with section 4(e)(2) of the 
Regional Act and the National 
Environmental Policy Act. 

(c) Prices or other quantification 
values will be assigned in the following 
manner: 

(1) For environmental costs and 
benefits for which a generally accepted 
price is known, that price will be 
assigned. 

(2) For environmental costs and 
benefits identified as paragraph (b)(2) 
above, the Evaluation Official may elect 
based on the available knowledge, 
experience, or other expertise, to 
undertake studies to quantify the price 
of environmental costs and benefits of a 
measure or resource. The decision to 
undertake studies will be based on the 
Evaluation Official's consideration of 
the relative magnitude of the measure or 
resource, the associated environmental 
effect, and the cost of the studies. The 
quantification will be displayed in the 
environmental costs and benefits 
evaluation. 


(3) For environmental costs and 
benefits identified as paragraph (b)(3) 
above, the Evaluation Official will 
determine the appropriate units for 
quantifying those costs and benefits for 
which no price can be assigned. This 
quantification will be displayed in the 
environmental costs and benfits 
evaluation. 

(4) When appropriate, the estimated 
values shall be expressed as a range. 

(d) Not less than 30 days before the 
Administrator makes a final decision on 
any measure proposed to be 
implemented or resource proposed to be 
acquired by BPA. the Evaluation Official 
shall prepare, and there shall be 
published in the Federal Register for 
comment, a summary of the 
environmental costs and benefits for the 
measure or resource under analysts. 

BPA will furnish any requested, 
nonproprietary information on the 
directly attributable environmental 
costs and benefits for the measure or 
resource under analysis. A summary of 
comments received and a staff 
evaluation thereof shall become part of 
the Evaluation Official's 
recommendation to the Administrator. 

(e) Prior to the final decision on a 
measure to be implemented or a 
resource to be acquired, the Evaluation 
Official may revise the quantification of 
directly attributable environmental 
costs and benefits to incorporate new 
information identified. Such revisions 
will assure that at the time the 
Administrator makes a final decision 
with respect to any measure proposed to 
be implemented or any resource 
proposed to be acquired, the estimated 
quantification most accurately reflects 
information then known. This will 
enable the Administrator to forecast 
that the measure or acquisition will 
meet or reduce the electric power 
demand of the consumers of BPA's 
customers at an estimated incremental 
systen^cost no greater than that of the 
least cohf similarly reliable and 
available alternative measure or 
resources. 

Dated: October 5, 1981. 

Peter T. Johnson, 

Administrator. 

Appendix 

Section 3(4) 

(A) "Cost-effective 4 *, when applied to any 
measure or resource referred to in thisAct. 
means that such measure of resource must be 
forecast— 

(i) to be reliable and available within the 
time it is needed, and 

(ii) to meet or reduce the electric power 
demand, as determined by the Council or the 
Administrator, as appropriate, of the 
consumers of the customers at an estimated 
incremental system cost no greater than that 


of the least cost similarly reliable and 
available alternative measure or resource, or 
any combination thereof. 

(B) For purposes of this paragraph, the term 
"system cost** means an estimate of all direct 
costs of a measure or resource over its 
effective life, including if applicable, the cost 
of distribution and transmission to the 
consumer and, among other factors, waste 
disposal costs, end-of-cycle costs, and fuel 
costs (including projected increases), and 
such quantifiable environmental costs and 
benefits as the Administrator determines, on 
the basis of a methodology developed by the 
Council as part of the plan, or in the absence 
of the plan by the Administrator, are directly 
attributable to such measure or resouce. 

(C) In determining the amount of power 
that a conservation measure or other 
resource may be expected to save or to 
produce, the Council or the Administrator, as 
the case may be, shall take into account 
projected realization factors and plant 
factors, including appropriate historical 
experience with similar measures or 
resources. 

(D) For purposes of this paragraph, the 
"estimated incremental system cost** of any 
conservation measure or resource shall not 
be treated as greater than that of any 
nonconservation measure or resource unless 
the incremental system cost of such 
conservation measure or resource Is in excess 
of 110 per centum of the incremental system 
cost of the nonconservation measure or 
resource.*’ 

Section 4(d)(2) Following adoption of the 
plan and any amendment thereto, all actions 
of the Administrator pursuant to section 0 of 
this Act shall be consistent with the plan and 
any amendment thereto, except as otherwise 
specifically provided in this Act. 

Section 4(e)(1) The plan shall, as provided 
In this paragraph, give priority to resources 
which the Council determines to be cost- 
effective. Priority shall be given: first, to 
conservation: second, to renewable 
resources; third, to generating resources 
utilizing waste heat or generating resources 
of high fuel conversion efficiency; and fourth, 
to all other resources. 

Section 6(a)(1) The Administrator shall 
acquire such resources through conservation, 
implement all such conservation measures, 
and acquire such renewable resources which 
are installed by a residential or small 
commercial consumer to reduce load, as the 
Administrator determines are consistent with 
the plan, or if no plan is in effect with the 
criteria of section 4(e)(1) and the 
considerations of section 4(c)(2) and, in the 
case of major resources, in accordance with 
subsection (c) of this section. Such 
conservation measures and such resources 
may include, but are not limited to— 

(A) loans and grants to consumers for 
insulation or weatherization. increased 
system efficiency, and waste energy recovery 
by direct application. 

(B) technical and financial assistance to. 
and other cooperation with, the 
Administrator's customers and governmental 
authorities to encourage maximum cost- 
effective voluntary conservation and the 
attainment of any cost-effective conservation 
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objectives adopted by individual States or 
subdivisions thereof. 

(C) aiding the Administrator's customers 
and governmental authorities in 
implementing model conservation standards 
adopted pursuant to section 4(f). and 

(D) conducting demonstration projects to 
determine the cost effectiveness of 
conservation measures and direct application 
of renewable energy resources. 

Section 6(b)(1) Except as specifically 
provided in this section, acquisition of 
resources under this Act shall be consistent 
with the plan, as determined by the 
Administrator. 

Section 6(b)(2) The Administrator may 
acquire resources (other than major 
resources) under this Act which are not 
consistent with the plan, but which are 
determined by the Administrator to be 
insistent with the criteria of section 4(e)(1) 
and the considerations of section 4(e)(2) of 
this Act 

Section 6(b)(3) If no plan is in effect the 
Administrator may acquire resources under 
this Act which are determined by the 
\dmlnistrator to be consistent with the 
criteria of section 4(e)(1) and the 
onsidcrations of section (4)(c)(2) of this Act 
Section 6(f)(1) for resources which the 
Administrator determines may be eligible for 
acquisition under this section and satisfy the 
criteria of section 4(e)(1) and the 
i unsiderations of section 4(e)(2) of this Act 
or. If a plan is in effect, to be consistent with 
the plan, the Administrator is authorized to 
writer into agreements with sponsors of 

(A) a renewable resource, other than a 
major resource, to fund or secure debt 
rtcurred in the investigation and initial 
>velopment of such resource, or 

(B) any other resource to provide for the 
reimbursement of the sponsor s investigation 
<md preconstruction expenses concerning 
nuch resource (which expenses shall not 
include procurement of capital equipment or 

(instruction material for such resource). 

In the case of any resource referred to in 
subparagraph (B) of this paragraph, such 
reimbursement is authorized only if— 

(i) such resource is subsequently denied 
State siting approval or other necessary 

Kf-denil or State permits, or approvals. 

(ii) such investigation subsequently 
demonstrates, as determined by the 
Administrator, that such resource does not 
meet the criteria of section 4(e)(1) and the 
considerations of section 4(e)(2) of this Act or 
tt not acceptable because of environmental 
impacts, or 

(tii) after such investigation the 
Administrator determines not to acquire the 
resource and the sponsor determines not to 
construct the resource. 

Section 6(f)(2) The Administrator may 
exercise the authority of this subsection only 
after he determines that the failure to do so 
vkoutd result in inequitable hardship to the 
consumers of such sponsors. The 
Administrator may provide reimbursement 
under this subsection only for expenses 
incurred after the date of the enactment of 
ibis Act. 

Section 6(f)(3) Any agreement under 
paragraph (1) of this subsection shall provide 
the Administrator an option to acquire any 


such resource, including a renewable 
resource, and shall include such other 
provisions as the Administrator deems 
appropriate, for the Administrators recovery 
from such sponsors or any assignee of the 
sponsors, if such sponsor or assignee 
continues development of the resource, of 
any advances made by the Administrator 
pursuant to such agreement. 

Section 6(f)(4) The Administrator shall not 
reimburse any expense incurred by the 
sponsors (except necessary expenses 
involved in the liquidation of the resource) 
after the date of a final denial of application 
for State siting approval or after the date the 
Administrator determines that the resource to 
be inconsistent with the plan or tho criteria of 
section 4(e)(1) and the considerations of 
section 4(e)(2). 

Section 6(h)(1) 

(B) resources constructed, completed, or 
acquired after the effective date of this Act 
by a customer, an entity acting on behalf of 
such customer, or political subdivision served 
by the customer which reduce the obligation 
of the Administrator to acquire resources 
under this Act. Such resources shall be 
renewable resources or multipurpose projects 
or other resources which are not inconsistent 
with the plan or. in the absence of a plan, not 
inconsistent with the criteria of section 
4(e)(1) and the consideration of section 4(e)(2) 
of this Act.” 

IKK Doc 01-5S6U Fifed UMMI1; IU «n| 

BILLING COOC S450-01-14 


Economic Regulatory Administration 

Saber Refining Co. (a Wholly Owned 
Subsidiary of Saber Energy Co.; 
Proposed Remedial Order 

Pursuant to 10 CFR 205.192(c). the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
hereby gives notice of a Proposed 
Remedial Order which was issued to 
Saber Refining Company. 1700 Houston 
Natural Gas Building, 1200 Travis Street, 
Houston, Texas 77002. This Proposed 
Remedial Order charges Saber Refining 
Company with pricing violations in the 
amount of $4,109,454. connected with the 
sale of motor gasoline during the time 
period February 1976 through December 
1979. 

A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from Wayne 1. 
Tucker. Southwest District Manager, 
Economic Regulatory Administration. 
Department of Energy. P.O. Box 35226, 
Dallas. Texas 75235. phone 214/767/ 
7745. On or before October 23.1981. any 
aggrieved person may file a Notice of 
Objection with the Office of Hearings 
and Appeals. 2000 M Street, NW. 
Washington, DC 20461, in accordance 
with 10 CFR Section 205.193. 


Issued in Uallas. Texas, on the 25th day of 
September 1981. 

Wayne I. Tucker. 

Southwest District Manager. Economic 
Regulatory Administration. 

I PS Doc fll-aon Fifed KMMIt. *45 aenj 
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Federal Energy Regulatory 
Commission 

(Project No. 5055-000) 

Richard E. Akin; Renotice of 
Application for Exemption for Small 
Hydroelectric Power Project Under 5 
MW Capacity 1 

September 30.1981. 

Take notice that on July 2,1981, 
Richard E. Akin (Applicant) Bled an 
application under Section 408 of the 
Energy Security Act of 1980 (Act) (16 
U.S.C. 2705 and 2708 as amended), for 
exemption of a proposed hydroelectric 
project from licensing under Part I of the 
Federal Power Act. The proposed small 
hydroelectric project (Project No. 5055) 
would be located on Hangtown Creek in 
El Dorado County, California. 
Correspondence with the Applicant 
should be directed to: Mr. Jack F. 
Hannaford, Sierra Hydrotech, P.O. Box 
169. Placerville, California 95667. 

Project Description— The power 
generated by the proposed project 
would be sold to PaciBc Gas and 
Electric Company. 

Purpose of Project —The proposed 
project would consist of: (1) A 6-foot 
high concrete-masonry diversion 
structure; (2) a 963-foot long. 18-inch 
diameter steel penstock: (3) a 
powerhouse with total installed capacity 
of 185 kW; and (4) a 1,200-foot long 
transmission line interconnecting with 
an existing Pacific Cas and Electric 
Company transmission line. The 
Applicant estimates that the average 
annual energy output would be 0.38 
million kWh. 

Agency Comments —The U.S. Fish and 
Wildlife Service. The National Marine 
Fisheries Service, and the California 
Department of Fish and Game are 
requested, for the purposes set forth in 
Section 408 of the Act, to submit within 
80 days from the date of issuance of this 
notice appropriate terms and conditions 
to protect any fish and wildlife 
resources or to otherwise carry out the 
provisions of the Fish and Wildlife 


1 Thu notice supersede* the notice issued on 
September 17.1961. erroneously describing the 
application for Project No. 5055-000 a* an 
application for Exemption of Small Conduit 
Hydroelectric Facility under Section 30 of the 
Federal Power Act (16 VS.C. Section 623*0}). 
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Coordination Act. General comments 
concerning the project and its resources 
are requested; however, specific terms 
and conditions to be included as a 
condition of exemption must be clearly 
identified in the agency letter. If an 
agency does not file terms and 
conditions within this time period, that 
agency will be presumed to have none. 
Other Federal. State, and local agencies 
are requested to provide any comments 
they may have in accordance with their 
duties and responsibilities. No other 
formal requests for comments will be 
made. Comments should be confined to 
substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be sent to the 
Applicant’s representatives. 

Competing Application —Any 
qualified license applicant desiring to 
file a competing application must submit 
to the Commission, on or before 
November 21,1981, either the competing 
license application that proposes to 
develop at least 7.5 megawatts in that 
project, or notice of intent to file such a 
license application. Submission of a 
timely notice of intent allows an 
interested person to file the competing 
license application no later than 120 
days from the date that comments, 
protests, etc. are due. Applications for 
preliminary permit will not be accepted. 

A notice of intent must conform with 
the requirements of 18 CFR 4.33 (b) and 
(c) (1980). A competing license 
application must conform with the 
requirements of 18 CFR 4.33 (a) and (d) 
(1980). 

Comments. Protasis, or Petitions To 
Intervene —Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of its rules of practice and 
procedure. 18 CFR 1.8 or 1.10 (1980). In 
determining the appropriate action to 
take, the Commission will consider all • 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before November 21. 
1981. 

Filing and Service of Responsive 
Documents —Any filings, must bear in 
all capital letters the title 
"COMMENTS”. "NOTICE OF INTENT 
TO FILE COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
"PROTEST", or "PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 


the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to; Kenneth F. Plumb. 
Secretary, Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
NE, Washington. D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief. Applications Branch. 
Division of Hydropower Licensing. 
Federal Energy Regulatory Commission. 
Room 208 RB, 825 North Capitol Street 
NE., Washington. D.C 20428. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

jFR Ooc ai - 3 * 2 * KiIm! lO-e-M. bl« amt 
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[Docket No. TA81-2-20-0031 

Algonquin Gas Transmission Co.; Rate 
Change Pursuant To Purchased Gas 
Cost Adjustment Provision 

October 5.1981. 

Take notice that Algonquin Gas 
Transmission Company ("Algonquin 
Gas") on September 22,1981, tendered 
for filing Substitute 56th Revised Sheet 
No. 10 and Revised Substitute 56th 
Revised Sheet No. 10 to its FERC Gas 
Tariff, First Revised Volume No. 1. 

Algonquin Gas states that Substitute 
56th Revised Sheet No. 10 is being filed 
to modify Algonquin Gas’ rates to reflect 
a downward revision in the underlying 
rates of its pipeline supplier, Texas 
Eastern Transmission Corporation 
( Texas Eastern”). Such reduction was 
directed by the Commission’s letter 
order dated August 19.1981, which 
accepted Algonquin Gas’ 56th Revised 
Sheet No. 10. effective September 1, 

1981, but required such modification. 

Algonquin Gas proposed the effective 
date of Substitute 58th Revised Sheet 
No. 10 to be September 1.1981. 

Algonquin Gas further states that 
Revised Substitute 56th Revised Sheet 
No. 10 is being filed to track rates filed 
by Texas Eastern which reinstate 
amounts attributable to Texas Eastern’s 
purchase of gas from Northwest Pipeline 
Corporation at such time as deliveries 
commence thereunder and which have 
been excluded from Texas Eastern’s 
rates in its downward revision, Texas 
Eastern has proposed that such rates 
become effective on the first day of the 
month following the date of first 
delivery to Texas Eastern from 
Northwest Pipeline Corporation. 


Algonquin Gas requests that its rates 
under Revised Substitute 56th Revised 
Sheet No. 10 become effective the same 
date as the underlying rates of Texas 
Eastern. 

Algonquin Gas notes that a copy of 
this filing is being served upon each 
affected party and interested state 
commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426. in accordance with §§ 1.8 and 
1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8. 

1.10). All such petitions or protests 
should be filed on or before Oct. 20, 

1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary . 

fFR Doc. 01 -2SHW Hied 10-4-C1. *45 um J 
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[Docket No. TA82-1-20-000) 

Algonquin Gas Transmission Co.; 

Tariff Filing Under Purchased 
Feedstock Adjustment Clause 

October 5,1981. 

Take notice that Algonquin Gas 
Transmission Company ("Algonquin 
Gas”) on September 15,1981. tendered 
for filing 14th Revised Sheet No. 10-A 
and Original Sheet No. 20-41.2 pursuant 
to its Rate Schedule SNG-1 Purchased 
Feedstock Adjustment Clause ("PFAC”), 
as contained in its FERC Gas Tariff, 

First Revised Volume No. 1, adjusting 
the applicable rate to provide for 
recovery of the actual cost feedstock. 
The adjustments are filed to be effective 
as of October 16, 1981. 

Algonquin Gas notes that a copy of 
this filing is being served upon all 
affected parties and interested state 
commissions. 

Any persons desiring to be heard or to 
protest said filing should file a petition 
to intervene to protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington. 
DC 20428, in accordance with S§1.8 ami 
1,10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before October 15. 
1981. Protests will be considered by the 











Federal Register / Vol. 46. No. 190 / Friday. October 9. 1981 / Notices 


50103 


Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

FF Doc tl -»401 F.lwi icvo-ai; #45 •m| 
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Docket No. ER81-199-0001 

Central Telephone & Utilities Corp.; 
Order Granting Joint Motion To Waive 
Notice Requirements and Permit 
Collection of Interim Settlement Rates 

October 5,1981. 

By order issued February 27.1981, in 
this docket, the Commission, among 
other things, accepted Central 
Telephone and Utilities Corporation’s 
(Central) proposed rates for filing (as 
modified by the order) and suspended 
them for five months, to become 
effective on August 1,1981, subject to 
refund. On August 28,1981, Central, its 
REA Cooperative Customers, * 1 the 
Kansas Municipal Group, 2 Midwest 
Energy, Inc., and Kansas Electric 
Cooperative. Inc. filed a joint motion for 
waiver of the notice requirements and 
approval of interim rates to become 
effective on August 1,1981, in lieu of the 
originally filed rates. 3 The parties state 
that a settlement in principle, including 
the lower settlement rates, has been 
reached and that a final settlement 
iRreement which would resolve all 
outstanding issues is being drafted for 
submission to the Commission. 

According to the parties, the 
intervenors wish to avoid paying the 
higher filed rates and Central hopes to 
avoid the “costly and time consuming 
procedure of issuing refund checks” 
should the Commission approve the 
final settlement agreement. Thus, the 
parties state that they have agreed to 
request that the interim settlement rates 


1 Ark Valley Electric Cooperative Association. 

Im CMS Electric Cooperative Association. Inc.: 
CAW Rural Eleclric Cooperative Association. Inc.: 

I wi-ll-Mitchell Cooperative Electric Company, Inc.; 
N CX Electric Cooperative, Inc.: Nlnnescah Rural 
Electric Cooperative Association, Inc: Norton- 
Decatur Cooperative Electric Company. Inc. Smoky 
Hill Hectic Cooperative Association. Inc; Sumner- 
( owley Electric Cooperative, Inc.; and Victory 
F-Cectnc Cooperative Association. Inc. 

1 Cawker City. Cimarron. Coats. GUsgo. Glen 
Odor. Holyrood. Isabel, jamestown. Lucas. Luray, 
Vankala Montezuma. Tipton. Anthony. Beloit. 

HoisingUm. Kingman. Pratt. Russell, and 
W i»Kmgton. Kansas. 

* The parties slate that the Commission staff 

concurs In the joint motion. 


become effective on August 1.1981, on a 
temporary basts, pending (1) the 
anticipated filing of a final settlement 
agreement. (2) the execution of an 
ancillary agreement 4 * between Central 
and CMS Electric Cooperative 
Association. Inc. (CMS) by September 
30,1981, and (3) Commission approval of 
the final settlement agreement in its 
entirety. In the event that (1) the parties 
are unable to concur on the anticipated 
settlement agreement, (2) the agreement 
between Central and CMS has not been 
executed by September 30.1981, or (3) 
the Commission disapproves the final 
settlement agreement in whole or in 
part, the parties have further agreed that 
the originally filed rates will become 
effective, subject to refund, with a 
surcharge 3 to be added to subsequent 
bills of each customer for a period of 
time equivalent to the period during 
which the settlement rates were in 
effect. 

Discussion 

We fiqd that the reasons advanced by 
the parties constituted good cause to 
grant the motion. Moreover, all 
intervenors have joined in the request 
for approval of the interim rate proposal 
and the staff concurs in the motion. 
Therefore, we shall authorize the 
collection of the interim settlement rates 
in lieu of the originally filed rates 
pending (1) the anticipated filing of a 
final settlement agreement, (2) the 
execution of the contemplated 
agreement between Central and CMS by 
September 30,1981, and (3) final 
Commission approval of the settlement 
agreement in its entirety. If these events 
do not occur as expected by the parties, 
the alternative billing provisions 
described in the August 28 motion shall 
apply. 

By granting the instant motion, the 
Commission does not intend to express 
any opinion as to the merits of any 
settlement proposal which may be 
submitted to the Commission for 
consideration. 

The Commission orders: 

(A) The request for waiver of the 
notice requirements is granted in order 
to effectuate the collection of the interim 
settlement rates. 


4 The agreement u to provide for additional 
deliveries of power and energy by Central to CMS 
•1 its Coldwatrr delivery point. 

• The parties state that the surcharge [also subject 
to refund) will be designed to enable Central to 
recover the difference in revenues collected under 
the settlement rates ami the revenues which would 
have been collected under the filed rates for the 
period of time when the settlement rates were in 
effect together with interest on the unpaid amount 
of the difference calculated consistent with 
| 3519*(a)(g)(iil) of the Commission's regulations. 


(B) Central is hereby authorized to 
collect the Interim settlement rates as 
described in the August 28 motion, 
subject to refund, as of August 1.1981. in 
lieu of its originally filed rates, pending 

a Commission ruling on the final 
settlement agreement which is expected 
to be filed in this docket. In the event 
that (1) the parties are unable to concur 
on a final settlement agreement. (2) the 
contemplated agreement between 
Central and CMS is not executed by 
September 30,1981. or (3) the 
Commission disapproves the final 
settlement agreement. Central may 
thereafter collect its originally filed rates 
together with a surcharge (also subject 
to refund) to recover any 
undercollection (;.e„ the difference 
between the filed rates and the interim 
settlement rates) for a period of time 
equivalent to the period of time that the 
interim settlement rates are in effect, 
with interest calculated in accordance 
with § 35.19a(a)(2)(iii) of the regulations. 

(C) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary . 

|FF Doc S1-2M02 Filed lU- 0 - 01 : « *fn| 

BILLING COOC 6717-02-11 


[Docket No. ER81-199-000I 

Central Telephone & Utilities Corp.; 
Order Granting Joint Motion To Waive 
Notice Requirements and Permit 
Collection of Interim Settlement Rates 

October 5.1981. 

By order issued February 27,1981, in 
this docket, the Commission, among 
other things, accepted Central 
Telephone and Utilities Corporation’s 
(Central) proposed rates for fifing (as 
modified by the order) and suspended 
them for five months, to become 
effective on August 1,1981, subject to 
refund. On August 28,1981. Central, its 
REA Cooperative Customers. 1 the 
Kansas Municipal Group,* Midwest 
Energy, Inc., and Kansas Electric 


1 Ark Valley Electric Cooperative Association. 
Inc.; CMS Electric Cooperative Association. Inc4 
C&W Rural Electric Cooperative Association. Inc..: 
jewell Mitchell Cooperative Electric Company, Inej 
N.C.K. Electric Cooperative. Inc.: Ninnescah Rural 
Electric Cooperative Association. Inc.: Norton- 
Decatur Cooperative Eloctnc Company, Inc.; Smoky 
Hill Electric Cooperative Association, Inc4 Sommer- 
Cowiey Electric Cooperative. Inc; and Victory 
Eleclric Cooperative Association. Inc. 

■Cawker City. Cimarron, Coats. Ctasgo. Glen 
Elder. Holyrood. Isabel. Jamestown. Lucas. Lursy. 
Mankato. Montezuma. Tipton. Anthony. Beloit. 
Hoisington, Kingman. Pratt. Russell, and 
Washington. Kansas. 
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Cooperative, Inc. filed a joint motion for 
waiver of the notice requirements and 
approval of interim rates to become 
effective on August 1.1981, in lieu of the 
originally filed rates. 4 The parties state 
that a settlement in principle, including 
the lower settlement rates, has been 
reached and that a final settlement 
agreement which would resolve all 
outstanding issues is being drafted for 
submission to the Commission. 

According to the parties, the 
intervenors wish to avoid paying the 
higher rates and Central hopes to avoid 
the "costly and time consuming 
procedure of issuing refund checks" 
should the Commission approve the 
final settlement agreeement. Thus, the 
parties state that they have agreed to 
request that the interim settlement rates 
become effective on August 1.1981, on 
an temporary basis, pending (1 j the 
anticipated filing of a final settlement 
agreement, (2) the execution of an 
ancillary agreement 4 between Central 
and CMS Electric Cooperative 
Association. Inc. (CMS) by September 
30,1981. and (3) Commission approval of 
the final settlement agreement in its 
entirety. In the event that (1) the parties 
are unable to concur on the anticipated 
settlement agreement. (2) the agreement 
between Central and CMS has not been 
executed by September 30,1981. or (3) 
the Commission disapproves the final 
settlement agreement in whole or in 
part, the parties have further agreed that 
the originally filed rates will become 
effective, subject to refund, with a 
surcharge 5 to be added to subsequent 
bills of each customer for a period of 
time equivalent to the period during 
which the settlement rates were in 
effect. 

Dicussion 

We find that the reasons advanced by 
the parties constitute good cause to 
grant the motion. Moreover, all 
intervenors have joined in the request 
for approval of the interim rate proposal 
and the staff concurrs in the motion. 
Therefore, we shall authorize the 
collection of the interim settlement rates 
In lieu of the originally filed rates 
pending (1] the anticipated filing of a 


*Th« parties •tale that the ConuniMkon stuff 
concur* in the Joint motion. 

'The agreement is to provkle for additional 
deliveries of power and rnttrgy by Central to CMS 
at lit Coldwater delivery point. 

'The panic* state that the surcharge (alto subject 
to refund) will be designed to enabla Central to 
recover the difference in revenues collected under 
the settlement rates and the revenues which would 
have been collected under the tiled rates for the 
period of time when the settlement rates were in 
effect, together with interest on the unpaid amount 
of the difference calculated consistent with 
| 3$.lfta(aH2)(iii) of the Commission's regulations. 


final settlement agreement, (2) the 
execution of the contemplated 
agreement between Central and CMS by 
September 30,1981, and (3) final 
Commission approval of the settlement 
agreement in its entirety. If these events 
do not occur as expected by the parties, 
the alternatives billing provisions 
described in the August 28. motion shall 
apply. 

By granting the instant motion, the 
Commission does not intent to express 
any opinion as to the merits of any 
settlement proposal which may be 
submitted to the Commission for 
consideration. 

The Commission orders: 

(A) The request for waiver of the 
notice requirements is granted in order 
to effectuate the collection of the interim 
settlement rates. 

(B) Central is hereby authorized to 
collect the interim settlement rates as 
described in the August 28 motion, 
subject to refund, as of August 1,1981. in 
lieu of its originally filed rates, pending 

a Commission ruling on the final 
settlement agreement which is expected 
to be filed in this docket. In the event 
that (1) the parties arc unable to concur 
on a final settlement agreement, (2) the 
contemplated agreement between 
Central and CMS is not executed by 
September 30.1981. or (3) the 
Commission disapproves the final 
settlement agreement. Central may 
thereafter collect its originally filed rates 
together with a surcharge (also subject 
to refund) to recover any 
undercollection (/.£.. the difference 
between the filed rates and the interim 
settlement rates) for a period of time 
equivalent to the period of time that the 
interim settlement rates are in effect, 
with interest calculated in accordance 
with $ 35.19a(a)(2)(iii) of the regulations. 

(C) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 

IKK Doc m-axa W#d m-a-ai *4% am) 
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[ Docket No. CP81-501-000) 

Cities Services Gas Co.; Application 

October 5.1981. 

Take notice that on September 4.1981, 
Cities Service Gas Company 
(Applicant). P.O. Box 25128. Oklahoma 
City, Oklahoma 73125. filed in Docket 
No. CP81-501-000 an application 
pursuant to Section 7(b) of the Natural 
Cas Act for permission and approval to 
abandon and reclaim an existing town 


bordering station and measuring and 
regulating facilities, all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Applicant proposes to abandon and 
reclaim the Keyes town border station 
and measuring and appurtenant 
facilities which now enable Applicant to 
make sales of gas to the City Utilities of 
Springfield (City Utilities) for resale to 
14 mainline customers in the Springfield. 
Missouri, area. 

It is asserted that City Utilities has 
advised Applicant that it is installing 
new distribution lines in the area and 
would be able to serve these 14 
customers from Its own distribution 
system rather than from Applicant’s 
main line. It is also advised that due to 
this rearrangement of its system, the 
Keyes tap is no longer necessary and 
may be reclaimed. Applicant asserts 
that no service to any customers would 
be terminated. 

Any person desiring to be heard or to 
make a protest with reference to said 
application should on or before October 
23. 1981. file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's rules of 
practice and procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 
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Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

|FK Doc tl-29412 Fil«d 10-4-41. 5 45 *m| 

BILLING COOC 0717-42-11 


(Docket No. CPB1-525-000) 

Columbia Gas Transmission Corp.; 
Application 

October 5.1981. 

Take notice that on September la, 

1981. Columbia Gas Transmission 
Corporation (Applicant), P.O. Box 1273. 
Charleston. West Virginia 25325. filed in 
Docket No. CP81-525-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the limited-term sale of natural gas to 
Bridgeline Gas Distribution Company 
(Bridgeline) for resale, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Pursuant to a gas sales contract dated 
August 21.1981. Applicant proposes to 
sell up to 115,000 Mcf of natural gas per 
day on a best-efforts basis to Bridgeline 
for a term of two years from the date of 
first delivery. It is asserted that 
Applicant would deliver the gas to 
Bridgeline at Texaco, Inc/s existing 
extraction plant located near Paradis, 
Louisiana, at a mutually agreeable point 
or points in Pointe Coupee Parish. 
Louisiana, where Applicant purchases 
gas in the Moore-Sams Field and the 
Morganza Field, or at any other point 
including a mutually agreeable 
exchange of gas involving a third party 
to which the parties agree. 

It is asserted that Bridgeline would 
pay for the gas purchased the higher of 
Applicant's Zone 2 SR Rate in effect at 
the time of the purchase or the price 
determined by the Commission pursuant 
to Section 102 of the Natural Gas Policy 
Act of 1978 at the time of purchase. 

Applicant asserts that the volumes it 
proposes to sell are in excess of its 
current market requirements due to an 
increase in supply, a slower rate of 
growth, and conservation by existing 
customers. Applicant further asserts that 
its obligation to existing customers 
supercedes its obligation to sell gas to 
Bridgeline. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23,1981. file with the Federal Energy 
Rogulatory Commission. Washington. 

D C. 20428, a petition to intervene or a 


protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests Filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary . 

1FK Doc SI-29433 KlWd U>-4-41. MS «m| 

BILLING COOC S717-02-M 


I Docket No. RP81-83-001 1 

Columbia Gas Transmission Corp.; 
Proposed Changes In FERC Gas Tariff 

October 5.1981. 

Take notice that Columbia Gas 
Tranmission Corporation (Columbia) on 
September 21.1981, tendered for filing 
the following tariff sheets to its FERC 
Gas Tariff, Original Volume No. 1. to 
become effective November 1,1981: 
Substitute Seventh Revised Sheet No. 19 
Substitute Fifth Revised Sheet No. 28 
Substitute Fifth Revised Sheet No. 29 
Columbia states that Substitute 
Seventh Revised Sheet No, 19 and 
Substitute Fifth Revised Sheet No. 28 are 
being filed in accordance with the 
express terms of Ordering Paragraph (H) 
of the Commission's Order issued July 
31. 1981, in Docket No. RP81-83-000. 

Said Ordering Paragraph (H) states that 
"Prior to November 1.1981. Columbia 


Gas shall file Substitute Sheet Nos. 19 
and 28 to become effective November 1. 
1981, reflecting elimination of the 
language discussed in the body of the 
order." It is further stated that Substitute 
Fifth Revised Sheet No. 29 is being 
tendered to reflect elimination of a 
portion of such language which also 
appeared on Fifth Revised Sheet No. 29, 
filed on July 1 . 1981. 

Columbia further states that since it is 
herein including Substitute Fifth Revised 
Sheet No. 29 to become effective 
November 1.1981. it is respectfully 
requested that the effective date for 
Fifth Revised Sheet No. 29, filed on July 
1,1981. be changed from November 1. 
1981 to January 1.1982. 

Copies of the filing were served upon 
the Company's jurisdictional customers 
and interested State commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. Union 
Center Plaza Building. 825 North Capitol 
Street. NE,. Washington, D.C. 20426. in 
accordance with §§ LB and 1.10 of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before October 20,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing arc on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc 01-29401 Filod 10 - 0 - 01 : 043 «m| 
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(Docket No. RP80-146-0031 

Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

October 5.1981 

Take notice that on September 25, 
1981. Columbia Gas Transmission 
Corporation (Columbia) tendered for 
filing the following revised tariff sheets 
to its FERC Gas Tariff: 

Original Volume No. 1 

Seventy-Sixth Revised Sheet No. 16 
Twenty-Fourth Revised Sheet No. 16A 
Sixth Revised Sheet No. 16B 
Twentieth Revised Sheet No. 64 

Original Volume No. 2 
Third Revised Sheet No. 893 
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Said tariff sheets bear an issue date of 
September 25.1981 and an effective date 
of November 1.1981. 

Columbia states that the subject filing 
is being made pursuant to Article XVI of 
the Stipulation and Agreement in Docket 
No. RP78-19, et a/., which was approved 
by Commission letter order issued July 
3,1979. Said Article provides that 
Columbia shall take action by 
November 1,1981 to convert the rates in 
all of its sales zones to a dekatherm 
basis. Accordingly the tariff sheets 
submitted by Columbia reflect (i) the 
conversion of Columbia's Zone 1. 3. 4 
and 5 rates from an Mcf to a dry 
dekaterm basis and (li) the conversion 
of Columbia's Zone 2. 6 and 7 rates from 
a wet dekatherm basis to a dry 
dekatherm basis. The filing also reflects 
the conversion of the rate for Columbia's 
transportation service for Equitable Gas 
Company from an Mcf basis to a dry 
dekatherm basis. 

In addition. Columbia is filing 
Twentieth Revised Sheet No. 64. 
Columbia states that Seventeenth 
Revised Sheet No. 64 was included in its 
July 1.1981 dekatherm filing, but did not 
reflect Columbia's current base average 
rates of purchase gas cost. It further 
states that Nineteenth Revised Sheet 
No. 64 was included in Columbia's 
revised PGA filing of September 15, 

1981, effective September 1. 1981. While 
this latter sheet reflected Columbia's 
current base average rates of purchased 
gas cost, it did not reflect the language 
related to Columbia's dekatherm 
conversion, since it was proposed to be 
effective prior to November 1.1981. 
Accordingly, Twentieth Revised Sheet 
No. 64 was filed by Columbia to reflect 
the language related to the company's 
dekatherm conversion, as well as its 
current base average rates of purchased 
gas cost. 

Copies of the entire filing were serv ed 
upon each of Columbia's jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. Union 
Center Plaza Building, 825 North Capitol 
Street, NE.. Washington, D.C. 20426. in 
accordance with 55 1.18 and 1.10 of the 
Commission's rules of practice and 
procedure (18 CFR. 1.8 aitd 1.10). All 
such petitions or protests should be filed 
on or before October 20,1981. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any persons wishing to become a party 
must file a petition to intervene. Copies 
of Columbia's filing are on file with the 


Commission and arc available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

|F* Doc A1-2MD4 Fklffd tO-A-A! A 45 am| 
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(Docket No. TA81-2-21-004 <PGA81-2a, 
IPR81-2 and AP81-2)1 

Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

October 5.1901 

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on September 15.1981, tendered for 
filing proposed changes in its FERC Gas 
Tariff, Original Volume No. 1. as 
follows: 

Seventy-fifth Revised Sheet No. 18 
Twenty-third Revised Sheet No. 18A 
Nineteenth Revised Sheet No. 64 

Columbia states that the foregoing 
tariff sheets, to be effective September 1, 
1981. are being filed in compliance with 
Ordering Paragraphs (E) and (F) of the 
Commission's Order issued August 31, 
1981. directing Columbia to (1) Eliminate 
any unpaid accruals and interest 
thereon from the calculation of its rates 
within 15 days of the date of issuance of 
such Order and (2) Reflect the 
downward modification of pipeline rates 
tracked in its original filing of July 31, 

1981. The foregoing revisions result in a 
reduction of $754,058 in Columbia's 
Unrecovered Gas Purchased Account 
balance at June 30.1981 together with a 
reduction of $31,885,433 in its Gas 
Purchased Cost to be recovered over the 
six month period ending February’ 28. 

1982. In addition. Columbia states that 
the rate change proposed herein reflects 
Columbia's reduced rates filed 
September 4.1981, to be effective 
August 4,1981 in Docket No. RP76-94 et 
oi 

Copies of the filing were served upon ' 
the Company's jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building. 825 North Capitol 
Street, NJ5., Washington. D.C. 20426, in 
accordance with 55 1-8 and 1.10 of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before October 20,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 


of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretory. 

IKK Doc •l-iWft Filet J UWWIl A45 mm\ 
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(Docket No. CP81-517-OOOJ 

Columbia Gas Transmission Corp.; 
Application 

Octobers. 1981. 

Take notice that on September 17, 
1981, Columbia Gas Transmission 
Corporation (Applicant), P.O. Box 1273, 
Charleston, West Virginia 25325, filed in 
Docket No. CP81-517-000 an application 
pursuant to Section 7(c) of Ihe Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation, of 63 
interconnecting tap facilities to provide 
additional points of delivery to existing 
wholesale customers, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant proposes the following new 
points of delivery for the following 
wholesale customers: 

(1) Columbia Gas of Kentucky. Inc.. 0 taps 
for residential service. 1 tap for commercial 
service. Estimated annual usage of 1.440 Mcf. 

(2) Columbia Gas of Ohio. Inc., 31 taps for 
residential service, 2 taps for commercial 
service. 2 taps for industrial service. 
Estimated annual usage of 13.214 Mcf. 

(3) Columbia Gas of Pennsylvania. Inc.. 11 
taps for residential service. Estimated annual 
usage of 1.650 Mcf. 

(4) Columbia Gas of West Virginia. Inc., 10 
taps for residential service. Estimated annual 
usage of 1.500 Mcf. 

It is estimated that the total cost of the 
interconnections proposed herein is 
$19,000 to be financed through internally 
generated funds. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
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to intervene in accordance with the 
Commission's rules. 

Take further notice that pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

# Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

|FH Doc 81-29440 til«J 10441: II45 am) 

BILLING COOC 8717-02-N 


I Docket No. CP81-519-000) 

Consolidated Gas Supply Corp.; 
Application 

October 5.1981. 

Take notice that on September 17, 

1981, Consolidated Gas Supply 
Corporation (Applicant), 445 West Main 
Street, Clarksburg, West Virginia 28301. 
filed in Docket No. CP81-519-000 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing the limited-term sale of 
natural gas to Newzane Gas Company 
(Newzane) and the construction and 
operation of facilities necessary 
therefor, all as more fully set forth in the 
application which is on file with the 
commission and open to public 
inspection. 

Applicant proposes to sell up to 5,000 
dekatherms equivalent of natural gas 
per day to Newzane pursuant to a 
limited-term surplus gas sales agreement 
dated July 7,1981. It is asserted that the 
sale which is to be made on an 
interruptible basis would commence on 
November 1,1981. and terminate on 
October 31.1988. 

Newzane, it is stated, would pay o 
rate equivalent to that specified in 
Applicant's Rate Schedule SCQ. FERC 
Gas Tariff, Volume No. 1. 

Deliveries would occur at an 
interconnection to be established 


between the existing facilities of 
Applicant and Newzane in Licking 
County. Ohio, where Applicant's 
existing Line No. TL-400 crosses an 
existing pipeline owned and operated by 
Newzane. it is asserted. Applicant states 
that it would construct and operate the 
necessary tap. measuring, regulating and 
related and appurtenant facilities at an 
estimated cost of $88,088 which would 
be reimbursed by Newzane. 

Applicant states that the source of the 
gas proposed to be sold is from general 
system supply. It is explained that 
Newzane is a small gas distributor in 
Columbus, Ohio, and would use the 
proposed gas to diversify its supplies. 

Any person desiring to be heard or to 
make aqy protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding . Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal- 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kcnnuth F. Plumb. 

Secretary. 

IF* Doc 81-29441 Fll*d 1CMV-41 845 «m| 
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lOocket No. ER81-775-000 

Connecticut Light A Power Co.; Filing 

October 2.1981. 

The filing Company submits the 
following: 

Take notice that on September 23. 

1981. the Connecticut Light and Power 
Company (CLAP) and the Hartford 
Electric Light Company (HELCO) filed 
13 unit contracts with the Connecticut 
Municipal Electric Energy Cooperative 
(CMEEC). a public corporation 
organized under the laws of the State of 
Connecticut, which provides electric 
service to the municipal electric systems 
of the City of Groton, City of Norwich, 
and Borough of Jewett City. 

The 13 contracts relate to life*of-unit 
interests in 29 generating units owned 
by CLAP and 5 generating units owned 
by HELCO. These contracts implement 
the arrangements between CLAP. 

HELCO and CMEEC and which were 
described in a Memorandum of 
Understanding filed with the 
Commission on October 31,1981 (Docket 
No. ER81-80-000). Together with other 
arrangements between the parties, the 
filed unit contracts are intended to 
permit CMEEC to function as an 
independent electric utility. CLAP'S "R- 
4" rate schedule terminates upon the 
effectiveness of the filed unit contracts. 

CLAP. HELCO and CMEEC have 
requested that the Commission waive its 
notice requirements and permit the filed 
unit contracts to become effective as of 
October 1.1981. 

CLAP states that copies of the unit 
contracts and transmittal materials have 
been mailed to all customers served 
under its "R-*" rate, each of whom had 
been sent a copy of the Memorandum of 
Understanding when that document was 
filed with the Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street NE-, Washington. 
D.C. 20428, in accordance with §5 L8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before October 16, 
i981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
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with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|K* Doc tl-29414 Filed 10-4-11 *45 ant| 
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[Docket No. ER81-776-000] 

Connecticut Light and Power Co.; 
Filing 

October 1.1981. 

The Filing Company submits the 
following: 

Take notice that on September 23. 
1981. The Connecticut Light and Power 
Company (“CLAP ’) filed an Exchange 
Agreement dated as of September 15. 
1981, between The Connnecticut Light 
and Power Company, The Hartford 
Electric Light Company, and the 
Connecticut Municipal Electric Energy 
Cooperative (“CMEEC"). a public 
corporation organized under the laws of 
the State of Connecticut, which provides 
electric service to the municipal electric 
systems of the City of Groton, City of 
Norwich, and Borough of Jewett City. A 
certificate of concurrence was Filed by 
The Hartford Electric Light Company. 

The Exchange Agreement is a long¬ 
term contract which supersedes an 
initial interim contract between The 
Connecticut Light and Power Company, 
The Hartford Electric Light Company 
and CMEEC and which provided for an 
exchange of the same amount of gas 
turbine generating capacity. The 
Exchange Agreement provides for the 
continued exchange by CMEEC of a 
15.926 kw unit contract entitlement from 
the Norwich system gas turbine 
generating unit for 15,926 kw in 
entitlements in eight specific internal 
combustion generating units of The 
Connecticut Light and.Power Company 
and The Hartford Electric Light 
Company. The parties state that they 
have entered into the Exchange 
Agreement in order to improve the 
operating characteristics of their 
respective electric systems and to 
reduce their respective system risks. 

The parties to the Exchange 
Agreement have requested that the 
Commission permit the Exchange 
Agreement to become effective as of 
December 1,1981. 

Any person desiring to be heard or to 
make any protest with reference to the 
Exchange Agreement should on or 
before October 19.1981, File with the 
Federal Energy Regulatory Commission. 
Washington. D.C. 26426, a petition to 
intervene or protest in accordance with 
the requirements of the Commission's 
rules of practice and procedure (18 CFR 


1.8 or 1.10). Persons wishing to become 
parties to a proceeding or to participate 
as a party in any hearing related thereto 
must File petitions to intervene in 
accordance with the Commission’s 
rules. All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Kemn«ith F. Plumb, 

Secretary. 

(Fit Doc 11-2941S Fitol KMWJ1. *45 *o>| 
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(Docket No. ER81-775-0001 

Connecticut Light and Power C04 
Filing 

October 1 . 1981. 

The filing Company submits the 
following: 

Take notice that on September 23. 
1981. the Connecticut Light and Power 
Company (CLAP) and the Hartford 
Electric Light Company (HELCO) filed 
13 unit contracts with the Connecticut 
Municipal Electric Energy Cooperative 
(CMEEC). a public corporation 
organized under the laws of the State of 
Connecticut, which provides electric 
service to the municipal electric systems 
of the City of Groton, City of Norwich, 
and Borough of Jewett City. 

The 13 contracts relate to life-of-unit 
interests in 29 generating units owned 
by CLAP and 5 generating units owned 
by HELCO. These contracts implement 
the arrangements between CLAP. 
HELCO and CMEEC and which were 
described in a Memorandum of 
Understanding filed with the 
Commission on October 31,1980. 

(Docket No. ER81-80-000). Together 
with other arrangements between the 
parties, the filed unit contracts are 
intended to permit CMEEC to function 
as an independent electric utility. 

CLAP'S “R-4” rate schedule terminates 
upon the effectiveness of the filed unit 
contracts. 

CLAP. HELCO and CMEEC have 
requested that the Commission waive its 
notice requirements and permit the Filed 
unit contracts to become effective as of 
October 1.1981. 

CLAP states that copies of the unit 
contracts and transmittal materials have 
been mailed to all customers served 
under its “R-4” rate, each of whom had 
been sent a copy of the Memorandum of 
Understanding when that document was 
filed with the Commission. 


Any person desiring to be heard or to 
protest said filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington. 
D.C. 20426, in accordance with 551-8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be Filed on or before October 18. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestant parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on File 
with the Commission and are available 
for public inspection. 

Kanneth F. Plumb. 

Secretary. 

|KR Doc *1-2941ft Filed Ifr-t-ftl: *45 am) 
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[Docket No. CP81-496-000 1 

Delhi Gas Pipeline Corp. and Houston 
Pipe Line Co.; Petition for Declaratory 
Order 

October 5.1981 

Take notice that on August 28.1981, 
Delhi Gas Pipeline Corporation (Delhi), 
Fidelity Union Tower, Dallas. Texas 
75201, and Houston Pipe Line 
Corporation (HPL), 1200 Travis. 
Houston. Texas 77001. filed in Docket 
No. CP81-496-000 a joint petition, as 
supplemented September 1,1981, 
pursuant to 5 1.7(c) of the Commission's 
rules of practice and procedure (18 CFR 
1.7(c)) for an order declaring that the 
transportation of natural gas across 
state lines by an interstate pipeline on 
behalf of an intrastate pipeline pursuant 
to Section 311(a) of the Natural Gas 
Policy Act of 1978 (NGPA) does not 
render either the sending or receiving 
intrastate pipeline jurisdictional, all as 
more fully set forth in the petition which 
is on file with the Commission and open 
to public inspection. 

It is submitted that Delhi is an 
intrastate pipeline company 
transporta ting and selling natural gas 
primarily in Texas and Oklahoma and 
that HPL is an intrastate pipeline 
company transporting and selling 
natural gas principally within Texas. It 
is further submitted that both Delhi and 
HPL are regulated by the Railroad 
Commission of Texas. 

Pursuant to an agreement dated 
August 26,1981. Delhi proposes to sell 
for a term of two years on an 
interruptible basis any surplus gas it 
may have from time to time in 
Oklahoma to HPL in Texas for 
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consumption within Texas and pursuant 
to Section 311(a) of the NGPA to employ 
one or more interestate pipeline 
companies to transport such gas by 
displacement or exchange from Delhi’s 
Oklahoma facilities to Delhi's Texas 
Facilities or for the account of Delhi in 
Texas. Petitioners state that Delhi would 
deliver the gas to an interstate pipeline 
transporter in Oklahoma which would 
subsequently redeliver on a self- 
implementing basis pursuant to 
§ 254.102(a) of the Commission's 
regulations an equivalent quantity to 
Delhi or for its account in Texas. It is 
asserted that title to such surplus gas 
would pass to HPL upon delivery at 
certain existing points of delivery in 
Texas and therefore such sale should be 
interpreted as an intrastate matter 
arising only after the non-jurisdictional 
transportation of Delhi’s gas from 
Oklahoma to Texas. 

It is submitted that pursuant to an 
agreement dated September 1,1980. 

Delhi would charge HPL a commodity 
gas price equal to the NGPA Section 102 
price plus severance taxes, plus an 
additional charge of 30.0 cents per 
million Btu to cover the Texas 
transportation rate. It is further 
submitted that HPL would reimburse 
Delhi for the actual fees charges Delhi 
by the interstate pipelines for 
transportation of the gas from Oklahoma 
to Texas. 

Petitioners assert that the proposed 
transaction pursuant to Section 311(a) of 
the NGPA would not render either Delhi 
or HPL natural gas companies subject to 
thejurisdiction of the Commission. 

Therefore. Petitioners specifically 
request that the Commission issue a 
declaratory order stating that the 
proposed interstate transportation can 
be performed on a self-implementing 
basis on behalf of Delhi pursuant to 
§ 284.102(a) of the Commission's 
regulations, that as a result of such 
transaction neither Delhi nor HPL would 
become natural gas companies under 
the Natural Gas Act. and that the 
Natural Gas Act and the jurisdiction of 
the Commission thereunder would not 
apply to such transaction or to the 
transportation and sale or resale of the 
gas by Delhi to HPL wholly within the 
state of Texas in a manner not 
otherwise subject to the Commission's 
jurisdiction. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition should on or before October 23 
1981. tile with the Federal Energy 
Regulatory Commission. Washington, 
D.C. 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 


1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must Hie a 
petition to intervene in accordance with 
the Commission's rules. 

Kenneth F. Plumb. 

Secretory. 

|m Dor. B1-2M42 K.led 10-4-81. *4S *m| 

BILLING COOC 8717-02-M 


(Docket No. CPS 1-499-000] 

El Paso Natural Gas Co.; Application 

October5. 1981. 

Take notice that on September 4.1981, 
El Paso Natural Gas Company 
(Applicant). P.O. Box 1492, El Paso, 

Texas 79978. Filed in Docket No. CP81- 
499-000 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the construction 
and operation of natural gas facilities 
and the modification of an existing 
facility to permit the delivery of 
additional quantities of natural gas to 
Arizona Public Service Company (APS) 
in Yuma County, Arizona, all as more 
fully set forth in the spplication which is 
on file with the Commission and open to 
public inspection. 

It is submitted that pursuant to an 
agreement dated August 15,1970, 
Applicant presently delivers natural gas 
to APS for resale in the city of Yuma. 
Arizona, (city of Yuma) at six points of 
delivery along Applicant's existing 
Yuma and Yuma loop pipelines. It is 
further submitted that APS has 
requested Applicant to provide natural 
gas service to the northwest area of the 
City of Yuma lit a new point of delivery, 
the Yuma West meter station. In order 
to effectuate such delivery. Applicant 
proposes to construct and operate a 
inch O.D. tap and valve assembly and a 
combination meter station consisting of 
one 4Vfc-inch O.D. standard orifice meter 
run and one 500B 250 psig case positive 
displacement meter at a point on the 
existing 12%-inch O.D. segment of 
Applicant's Yuma loop pipeline. Such 
meter facility, it is stated, would hove a 
maximum design capacity of 358 Mcf per 
hour at a proposed operating delivery 
pressure of 250 psig. 

Applicant states that APS bos also 
requested that Applicant provide 
natural gas service at a point located on 
Applicant's 30-inch O.D. San Juan 
crossover pipeline in Yuma County. 
Arizona, for resale to serve the irrigation 


requirements of Mr. Bill J. Davis and Mr, 
Marion Wolfe. In order to provide such 
service Applicant proposes to construct 
and operate a one-inch tap valve facility 
at a point on the San Juan crossover 
pipeline with estimated annual and peak 
day delivery' capabilities during the third 
full year of operation of 112,000 Mcf und 
480 Mcf per day, respectively. 

Applicant further states that in 1963 It 
constructed a 500B 250 psig case 
positive displacement meter station 
facility to measure volumes of natural 
gas sold to APS for resale and 
distribution in Somerton. Arizona, and 
that Applicant currently sells natural 
gas to APS for resale in Somerton 
pursuant to the aforementioned August 
15.1970. agreement. It is submitted that 
APS has requested an incrase in the 
existing delivery pressure at the 
Somerton meter station from 70 psig to 
200 psig and Applicant, therefore, 
proposes to replace the existing 
regulators with two one-inch Fisher type 
regulators. 

It is asserted that the estimated total 
cost of constructing and modifying the 
above described facilities is $74,795 
which would be financed through 
internally generated funds. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Cos Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
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the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[K9 Doc M-3M43 hlrd tO-fr-tl 845 «»| 

BILLING COOt 4717-02-N 


(Docket No. ER81-77 3-0001 

Florida Power & Light Co M Filing 

October 2,1081. 

The filing Company submits the 
following: 

Take notice that Florida Power A Light 
Company (FP&L) on September 21,1981. 
tendered for filing documents entitled 
‘'Exhibit I to Service Agreement For 
Interchange Transmission Service 
Implementing Specific Transactions 
Under Service Schedules A (Emergency 
Service), B (Short Term Firm Service), C 
(Economy Interchange Service) and D 
(Firm Service) of Contracts for 
interchange Service." This filing is 
proposed to amend FERC Electric Tariff 
Original Volume II (Sheet Nos. 1-19). 

FP&L states that under the Exhibit 1 
FP&L will transmit power and energy for 
Fort Pierce Utilities Authority (Ft. 

Pierce) as is required by Fort Pierce in 
the implementation of its interchange 
agreement with Orlando Utilities 
Commission. 

FPftl. requests that waiver of the 
Commission’s regulations be granted 
and that the proposed Exhibit be made 
effective immediately. 

FP&L states that copies of the filing 
were served on the Director of Utilities 
of Fort Pierce Utilities Authority. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
D.C. 20426. in accordance with §S 1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before October 19. 
1981. Protests will be considered by the 
Commission In determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary . 

|KM Doc 81-2M17 Wed 1CMM11: Mi «m) 

BILUNG COOC §717-02-4* * * * 


(Docket No. RP81-72-000; Opinion No. 1311 

Gas Research Institute; Opinion and 
Order Amending and Approving Gas 
Research Institute's 1982 Research 
and Development Program and 
Related Five-Year Plan for 1982-86 

September 28.1981. 

Introduction 

Before us is the application of the Gas 
Research Institute (GR1) for advance 
approval 1 of its 1982 Research and 
Development Program and related five- 
year plan for 1982-1986. For each year 
since 1978, we have approved—with 
modifications—GRI's annual research 
and development program and related 
five-year plan.* 

Proposed Budget and Funding For 1982 

GRI is asking * that we approve a 
funding requirement of $91,449,650 
which would be raised through a 
funding unit of 7.2 mills per Mcf to be 
collected by its members 4 during 1982 as 


' Pursuant to IS CFR 154.38{d)(3}. 

•See Opinion No. 96, "Opinion and Order 
Amending and Approving Gai Research Institute's 
19B1 Research and Development Program and 
Related Five-Year Ran for 1981-1985, Docket No. 
RPBO-108, issued September 30.1980; Opinion No. 

64. "Opinion and Order Amending and Approving 
Gas Research Institute’s 1980 Research and 
Development Program ami Related Five-Year Plan 
for 1980-1984.” Docket No. RP79-75. issued October 
Z 1979, aff'd tub nom. Public Utilities Commission 
of the State of Colorado v. FERC, No, 80-1118 (D.C 
Or. August 24.1981) petition for rehearing filed 
September 11,1961: Opinion No. 30. "Opinion and 
Order Approving the Gas Research Institute’s 1979 
Research and Development Program,” Docket No. 
RP78-70, Issued September 21.1978; Opinion No. 11. 
"Opinion and Order Approving the Initial Research. 
Development and Demonstration Program of Gat 
Research Institute.” Docket No. RM77-14. issued 
March 22.1976. In these opinions we discussed in 
considerable detail GRI’s structure, operations, 
purposes, and the statutory snd regulatory authority 
under which it operates. 

•GRI’s original request was slightly different from 
that set forth here. In its application, filed June 1. 
1981. at 5-6, GRI asked for approval of a total 
budget of SI 00.030.000 of which S92937.000 would 
have been collected through a funding unit of 7-3 
mills per Mcf applied to funding services of 12.757 
Bcf of natural gas. In its Reply Comments, filed 
August 31.1961. GRI agreed to incorporate 
corrections and revisions recommended by the staff 
in its report on GRI’s application. 8 n Staff Report, 
filed July 31. 1961. at 47-48. 52. 

* Appendix X to Exhibit 1 of CRrs application 
shows GRI had 195 members as of April 2.1981—29 
interstate pipeline companies 130 distribution 
companies, and 27 municipal utilities. There are 
also three associate (foreign) members. This is an 
increase of five members over last year. 


a surcharge on the sale and 
transportation by these members of 
funding services of 12,743 Bcf of natural 
gas.* The remaining $8,385,000 of GRI 
1982 operating budget of $99,834,650 is 
derived from patent licenses, 
settlements of contracts, sales of 
research equipment, and interest income 
(all of which total on estimated 
$5,901,000) and unexpended and 
uncommitted funds ($2,484,000) that 
were collected under earlier approved 
programs. 


GRTs proposed 1982 budget of 
$99,834,050 provides for contract 
research at a total cost of $83,725,000 
divided as follows among GRI’s 
objectives: 

S«43pty Opbom S31.956.000 

Etfictonl UMreton_ ___,_ 38.875.000 

Enhanced Seneca.— — 7JB70.000 

Fundament* Research __ • 4.925.000 

• GRl rww also submetod toUowmn astoneies o« onto 
patad coordmaled funeftng durmg 1962 by in* Fadorsl gov¬ 
ernment end industry That# eebmatee of coordnetod fund 
v»q odude bom •'cofunrtofr- where prayeci costs ora shared 
to varying degroes and ’ coopamtiva tundrn ***** com- 
pktfrnmVflry are undorteMen by afferent organtra- 

bona, but Gflt ha* no* broXen these figures town to mdcate 
trw uictant oi each 

Contract support totals $16,109,650 
broken down as follows: 

roefneat Prefect Development -— *5,264 000 

Plantwig ..- 1.467.000 

Technical Communcatwna -—_--- 898.000 

General Operafing Espensa* ... 6.460,650 


GAI otyoOrt 

Government 
and nduslry 
coordinated 
♦undng 


§32,306.000 

Efficient Ufiteafioo 

Enhanced Service ___,—,- 

Fundamental Research .... , 

33.616.000 
6.850.000 
2.775.000 

Total... _____ 

7S.747.000 


Anticipated coordinated funding for 
1982 is comprised of approximately 
$37.9 million each from government and 


* Funding Knicn are compound of: 

(a) 10.809,070.4 MMcf in four categories of gai 
(talc* for ret ale. ulna to other pipelines, 
transportation deliveries, and miscellaneous) 
expected to be sold and transported by member 
interstate pipelines in 1962. which is 100 percent of 
ail four categories; 

(b) 431.037.9 MMcf of anticipated 1962 mainline 
industrial sales made by GRI’s member interstate 
pipeline companies, exclusive of sales for electric 
generation, which is 70 percent of the total of such 
sales: and 

(c) 1.503.342 5 MMcf of expected intrastate gas 
volumes, which is 50 percent of the total intrastate 
volumes reported by GRI members having such 
volumes tub|eci to the funding formula. 

See Schedules 1 through 4 of Exhibit 4 to GRrs 
Application and the Staff's Report, at 49-52. for 
details of how these volumes were calculated. 
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industry. The following table shows the 
history of CRTs coordinated funding: 

Coordinated Funding 


(In thousands o» Man) 


Program year 

GRI R A D 
budget 

Government 

coordewted 

HsxSng 

trxfcjetry 

coodnaled 

fundng 

1976--- 

527.939 

549133 

■ 

1979 

35,959 

52923 

9.750 

T90O_~_. __ 

49.315 

69.744 

15.374 

’991 teal) - 

98,500 

64.97? 

31.508 

1992 teat) _ 

83.725 

37 644 

37,903 


The table reveals steadily increasing 
amounts of industry coordinated 
funding. On the other hand, government 
coordinated funding is now expected to 
decrease, reflecting current government 
policy to fund only long-term, high-risk 
energy R. A D. 

How GRFs 1982 Program Differs From 
Prior Years 

GRFs 1982 program and its 1982-1988 
plan are similar to those approved by 
the Commission in prior years. 
Approximately 80 percent of the projects 
are identical to and continuations of 
projects started in earlier years. And 
approximately 90 percent of the funding 
for 1982 will go to project previously 
approved by the Commission. 1 But GRI 
has made several revisions in the 
structure and operation of the program 
and has adjusted the direction of 
research under the program to reflect 
what it has learned in prior years and 
what it now believes are the more 
urgent needs in gas research and 
development. 

GRI has altered the structure of its 
program by increasing the number of 
strategic objectives toward which 
research is directed. Strategic objectives 
are those broad objectives which set the 
general technical direction of research 
under each of GRI’s three overall 
research obvjectives—supply options, 
efficient utilization, and enhanced 
service.® GRFs advisory board • 


S« GRI # Reply Comment*, at 1. 

' GRI's hierarchy of objective* is explained in 
Opinion No. 64. a! 10 n. 25. 

•There ere four the Advisory Council, composed 
of persons outside the gas industry representing 
scientific, academic, engineering, economic, 
consumer, regulatory, labor, industrial and 
environmental interests who advise CR1 on broad 
matters Involving the public Interest; the Research 
Orardination Panel, made up of research and 
development experts from outside the gas industry, 
who help GRI coordinate Its R 6 D. efforts with 
those of the Federal government and Industry: the 
Industry Technical Advisory Committee, composed 
of technical experts within the gas industry who 
advise CRTs board and staff on gas technology 
requirements and the usefulness of anticipated 
results to gas industry operations; and the 
Municipal Gas System Advisory Committee, made 
up of representatives of publicly-owned municipal 


recommended that three additional 
broad areas of research be included 
among GRFs strategic objectives: 
development of decentralized gas supply 
options, development of new gas-fueled 
industrial process systems, and 
development of low cost retrofit 
conservation technologies. They also 
recommended that the environmental 
elements associated with GRFs overall 
objectives be explicitly stated as 
strategic objectives. 

GRI has made further refinements in 
its Project Appraisal Methodology 
(PAM). )0 The staff described these in its 
report 11 and indicated that it is satisfied 
with these refinements but recommends 
that GRI. in the future, provide 
documentation of instances where GRFs 
Appraisal and Evaluation Panel 
overrules PAM rankings.^Last year we 
discussed in detail our conception of 
what PAM should be and what the 
staffs role should be in monitoring 
GRFs implementation of it. 1 * We are 
satisfied that GRFs refinements to PAM 
for 1982 are appropriate but agree with 
the staff that GRI should provide the 
documentation staff has recommended. 


Supply (1.0) is the only program area 
with a decline—3.1 percent—in funding 
from 1981 to 1982. Efficient Utilization 
(4.0) will increase the most in absolute 
terms and. for the first time, will receive 
the largest share of GRFs RAD budget— 
43.1 percent 11 

The $15.2 million increase in GRFs 
RAD budget from 1981 to 1982 is 
primarily due to increased funding of 
$11.6 million in three project areas— 
Methane from Biomass (Project Area 


gas systems, who present the views of their 
consumers. 

*• PAM Is a scoring model used to create a forced 
priority ranking of candidate RSD project areas. It 
was first implemented in developing GRr§ I960 
program. See Opinion Nos. 64. at 13-14. and 96. at 4. 

“Staff Report at 39. 
at 31 

“See Opinion No. 96. at 12-15. 

“Opinion No. 64. Ordering Paragraph E(2). at 42 

“Staff Report, at 32 

“Excerpted from Staff Report at 11. Table II A-2 
end amended where marked with an asterisk to 


Furthermore, we are satisfied that this 
year Ihe staff has fulfilled its proper role 
in reviewing the PAM process. 

GRI has also improved its Project 
Information Tracking System (PITS). It 
was instituted by GRI in 1980 with 
respect to GRFs 1979 projects in 
response to the Commission's direction 
that GRI submit detailed contract 
information each year. 14 PITS is a 
standardized, computerized form. For all 
contracts and subcontracts awarded by 
GRI in 1980. PITS, with this year’s 
application, contains an abbreviated 
statement of scope, the contractor, type 
of contract, fee. procurement selection 
mechanism, period of performance, 
exceptions to standard GRI contract 
provisions, 1980 GRI funding (budgeted 
v. actual). 1980 coordinated funding, and 
prior history and funding. As the staff 
has indicated, 14 the presentation of 
information regarding ongoing projects 
is much clearer in this year’s application 
than in last year’s. 

GRFs total budget for 1981 has 
increased by almost 25 percent over 
1981, as illustrated in the following 
table, in thousands of dollars: u 


1.3). Fuel Cells (Project Area 4.3). and 
Industrial Utilization (Project Area 4.4). 

Recent Successes in GRI Projects 

This year—for the first time—GRI has 
separately documented, and filed as 
Exhibit No. 3 to its application, a volume 
entitled “Research and Development 
Results—1980“ in which it describes in 
detail by project area the results during 
1980 of its research projects. GRI 
described as its most significant 


reflect staff revisions to CRI’s originally proposed 
budget 

“CRJ indicates that this change emphasis reflects 
both the more favorable climate for gas supply 
research due to phased decontrol and CRTs 
adoption of a "least~consumer>coet“ strategy. It also 
reflects the views of CRI’s internal and external 
advisors, the F^iergy Research Advisory Board. Ihe 
Commission, and the Commission's staff that this 
objective represents the most efficient and effective 
use of the ratepayers' funds and constitutes the area 
in which significant benefits are most assured In the 
near-term. See GRFs application, at IS. 
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accomplishments during 1980 the 
following; 

(a) In the Efficient Utilization program 
area, a new. high-efficiency pulse 
combustion furnace which operates at 
95 percent efficiency has been 
developed and field-tested under GRI 
funding by AGA (American Gas 
Association) Laboratories and Lennox 
Industries. Inc. Lennox has announced 
plans to begin limited production of the 
furnace. When it does, GRI will begin 
receiving royalty payments for each 
furnace sold. 

(b) In the same program area, the 
Vulcan-Hart Corporation introduced 
and has now expanded its line of high- 
efficiency, forced-convection 
commercial cooking ovens, which are a 
direct result of research conducted at 
the AGA Laboratories. This research 
was initiated by AGA and completed 
under GRI funding. These new ovens 
offer users a cost-competitive cooking 
appliance which uses up to 54 percent 
less gas while performing the same 
tasks as a standard model. Cooking time 
is also reduced using this new oven. 

(c) Vulcan-Hart has also begun 
production of a high-efficiency deep fat 
fryer for commercial application. The 
unit to be produced is a modification of 
a concept jointly developed by GRI, 
several commercial appliance 
manufacturers, and AGA Laboratories. 
This unit operates with an efficiency of 
between 65 and 70 percent while using 
35 percent less gas than older models. 

(d) An advanced technology ladle 
heater was developed for use in the iron 
and steel industries. These industries 
routinely use large, refractory-brick- 
lined ladles to receive molten metals 
from production furnaces at 
temperatures of about 3.000' F. To 
minimize thermal shock and damage 
due to instantaneous contact with the 
hot metals, ladles are preheated to high 
temperatures. The existing method for 
preheating the ladles indiscriminately 
directs gas flames into the ladle mouth 
and is very inefficient. To remedy this 
situation. GRI and the Southern 
California Gas Company cofunded an 
effort by the Cadre Corporation. A ladle 


was devised which uses 50 to 82 percent 
less natural gas than conventional ladle 
heaters. Tests have indicated that, for a 
typical 60-ton ladle, annual gas 
consumption could be reduced from 
approximately 77,000 Mcf per year to 
14.000 Mcf per year. The Cadre 
Corporation has estimated that 26 of 
these ladles will be installed by the end 
of 1981, which will save the iron and 
steel industry $5.8 million per year. In an 
analysis made by Battelle Columbus 
Laboratories, it was estimated that total 
savings could amount to between 0.1 
and 0.15 quadrillion Btus—valued at $1 
billion—per year when this technology 
is fully implemented. GRI has already 
received almost $25,000 in royalties and 
will continue to receive royalties on 
every ladle sold. 

(e) GRI-fundcd research at Battelle- 
Columbus Laboratories has resulted in 
the development of quality control tests 
which can be applied to polyethylene 
pipe. A number of gas utilities have 
already adopted these tests to verify the 
quality of pipe prior to its installation, 
thus reducing the incidence of costly-to- 
repair leaks. 

(H Physical property data for methane 
and calculation techniques for LNG 
transfer have been developed which will 
aid in development of designs for 
methane handling and in gas 
measurement accuracy. 

GRI has also itemized many advances 
made in on-going projects. 1 * 

Staffs Recommendations; GRfs 
Response; Commission's Decision 

The Commission staff filed a detailed 
report on GRI’s 1982 program and 
related five-year plan. The staff 
concluded that “GRI haB substantially 
complied with the Commission's 
definition of RD&D, the five guidelines 
contained in Order No. 566. the 18-point 
Stipulation and Agreement contained in 
Opinion No. 11. and the appropriate 
ordering paragraphs of Opinion No. 

96." 


"See CHI § Application at 24-31. And Exh. No. 3 
to CRls Applies lion. 

•Stuff Report, it 82 


Staff made a series of 13 
recommendations with respect to GRfs 
1982 program and related five-year plan. 
With respect to certain of staffs 
recommendations, GRI has agreed in its 
reply comments on those 
recommendations to make the program 
changes suggested. 10 We agree with and 
adopt these recommendations and. in 
the absence of any objections by GRL 
see no need to discuss them further, 
except to the extent we indicate 
otherwise in our note below describing 
them. We will order implementation of 
and compliance with these 
recommendations later in this opinion. 
The contested recommendations are 
discussed separately below. 


"The recommendation* upon which staff And 
GRI Agree ore: 

|a) St off» recommendation No. 3. Insofar ai it 
recommends a number of minor adjustment* in the 
calculation of GRI’s 1WS2 funding unit, the result of 
which !• lo reduce the funding unit for 1982 from 7J 
mills to 7.2 mills per Mcf (discussed tn n 3. supra. 
and accompanying text). 

(b) Staffs recommendation No. 4. that CRI't 
proposed contingency fund for A&C expenses be 
reduced from CRTs proposed $1 million to S34XUHO. 
that CRTs records should identify and reflect any 
such transactions, and that such expenditures 
should be financed with cash on hand until they are 
recovered in the next year's budget authorization; 

(c| StafTs recommendation Na 5. recommending 
the adoption of the proposed GRI amendment to 
Stipulation 6. whereby the reprogramming limit at 
the project area level would increase from 10 
percent or Si00.000 to 10 percent or $500,000 and 
reprogramming would also be allowed at the 
subprogram level up to 10 percent or SSOO.OQOt. 

(d) Staffs recommendation No. 6. that in all 
instances where the PAM ranking is overruled. CRI 
should be able tn provide documentation supporting 
the decisions (discussed in n. 12. supra, and 
accompanying text I; 

(e) Staffs recommendation No. 7. that, in tight of 
the significant variations between budgeted 
amounts for A&G expenses and actual AAG 
expenditures by line item, whenever there is a 
departure from the budgeted line Item in excess of 
$50,000. GRI records should identify and reflect any 
such deviations; 

(f) Staff s recommendation No. 10. that GRI list 
separately funding from business corporations 
which supply private money for specific projects, 
that it identify those instances where services in 
kind ara contributed by a cofunder in lieu of money, 
and that CRJ provide sufficient data in future 
applications to allow those studying its submissions 
to ascertain readily whether GRI is the initiator of 
tho cofunded R&D projects or is merely helping to 
finance the protects of others 
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GRJ has objected with varying 
degrees of intensity to several of the 
staffs recommendations. It has specific 
objections to these recommendations 
which we will discuss below. But it also 
sees certain common threads woven 
among the several offensive 
recommendations. GRI says that despite 
prior statements by this Commission to 
the contrary.* 1 the staff is attempting to 
substitute its own technical judgment for 
that of GRI and to usurp GRfs 
managerial discretion. GRI also says 
staff is using its own unduly restrictive 
interpretation of the Commission’s 
RDM) regulations—which interpretation 
has been rejected by both the Federal 
Power Commission in its Notice of 
Proposed Rulemaking 21 which led to 
the issuance of Order No. 566 23 and by 
this Commission in its past decisions 24 
on GRfs annual applications. GRI 
further states that these staff 
recommendations also ignore the fact 
that the Commission and the Energy 


io GRI’s Application. 

•Staff Report, at Si 

"The recommendation* upon which *taff and 
GRI agree are: 

(a) Stafr* recommendation No. 3. insofar a* It 
-mmends a number of minor adjustment* in the 

ilculation of GRJ * 1962 funding unit the result of 
which i» Jo reduce the funding unit for 1962 from 
milt* to 72 mill* per Mcf (discussed in n. X supra. 
and accompanying text); 

(b) StalT* rncommrndiition No. 4. that CRT* 
proposed contingency fund for A AC expense* be 
'••ducad from GRI’* proposed $1 million to $500,000, 
(hut GRI'* record* should identify and reflect any 
such tranaaction*. and that such expenditure* 
thould be financed with cash on hand until they are 
recovered in the next yrar'* budget authorization; 

|c] Stair* recommendation No. 5. recommending 
thr adoption of the proposed OR! amendment to 
Stipulation ft. whereby the reprogramming limit at 
the project area level would increase from 10 
percent or $100,000 to 10 percent or $ 5 00,000 and 
• programming would also be allowed at the 
•uhprogram level up to 10 percent or $500,000; 

id) SufTs recommendation No. 6. thet in all 
instance* where the PAM ranking l* ov erruled. GRJ 
ihould be able to provide documentation supporting 
the decision* (discussed in n. 12. supra, and 
' • i ompanytng text); 

(e) Staff’s recommendation No. 7. that, in Light of 
thr significant variation* between budgeted 
amounts for AAG expense* and actual A AG 
1 ■;w ndilures by line item, whenever there U a 
>partura from the budgeted line item in excess of 
ftOOOOi GRI records should identify and reflect any 
vjch deviation*; 

(6 Staffs recommendation No. 10, that GRI lint 
parately funding from business corporations 
which supply private money for specific projects, 
•hat it identify tho*c instances where services In 
kind are contributed by a cofunder in lieu of money. 
<md that GRI provide sufficient data in future 
•implications to allow those studying its submission* 
to ascertain readily whether GRJ i* the initiator of 
thr < ufunded RAD project* or is merely helping to 
: inanct the project* of others 
*' £g.. Opinion No. 96, at 14-15. 
u Research. Development and Demonstration; 
Accounting Advance Approval of Rate Treatment." 
Docket No RM76-17. issued June 17.1976. at 3-4 


Research Advisory Board (ERAB) 2S of 
the Department of Energy have 
previously approved most of the same 
projects about which the staff is now 
complaining. 

We agree with GRI that the staff has. 
in certain instances which we will 
identify, infra , been overzealous in its 
scrutiny of GRfs activities. We have 
consistently stated that we view our 
function with respect to GRI’s annual 
applications as that of a reviewing body, 
not that of an active participant in the 
formulation of the details of GRFs 
programs. In Opinion No. 30,** we 
indicated that we agreed with the 
statement of our predecessor, the 
Federal Power Commission, in its 
proposed rulemaking which led to the 
issuance by the FPC of Order No. 566. 
that R&D expenditures would be 
deemed reasonable if such expenditures 
M# • * supported a comprehensive and 
integrated energy R&D program meeting 
the needs of the company and/or the 
industry to serve ratepayers and the 
general public." 97 And we agreed with 
the FPC in rejecting a method of review 
which would examine the technical 
structure of each project to determine 
whether it meets the definition of 
research and development and has a 
reasonable chance of benefiting 
ratepayers.** In Opinion No. 64. we 
indicated that we expected GRI to show 
prudence and austerity in managing the 
funds entrusted to it and to demonstrate 
due regard for the gas consumer who is 
bearing the cost of GRfs program.*® But. 
in reviewing annually the GRI program 
under these criteria, wc are unwilling, 
absent compelling reason, to involve 
ourselves in GRI*s internal management 
decisions. 30 Within this context, we 
have and will continue to review GRI’s 
annual applications for compliance with 
our R&D regulations 91 and our previous 
decisions. With this broad statement of 
purpose we now turn to consideration of 
the individual contested 
recommendations remaining in this 
case. 


B * “Orxler Prescribing Change* In Accounting and 
Rate Treatment for Research. Development and 
Demonstration Expenditure*," Docket No. RM76-17. 
issued June 3.1977. amending IB CFR Parts 35,101, 
141.154. 201. 260 
M Eg.. Opinion No. 30. at 24-25 

KRAB filed comments, at the Commission’s 
request, in connection with both GRf * I960 and 
1961 applications See Opinion Nos. 64 at 37-40. 
and 90. at 16. 

At 24-25 

at RM76-17. Notice of Proposed Rulemaking. 
supra, o. 22. at 3-4 
*• Opinion No. 30, at 24-25. 

** Opinion No. 64. at 34. 


Staff Recommendation No. 1 (GRI's 
Role in Commercialization and 
Promotional A ctivities) 

Staff recommended that additional 
briefing be ordered with respect to this 
issue. The Commission authorized 
interested parties to submit additional 
briefs by September 17.1981.** 
Additional briefs were filed by GRI on 
September 17,1981, and by the 
Commission staff on September 18, 
1981.** Having shown good cause for 
filing its comments one day late, we will 
grant staff s motion to accept them out 
of time. 

The staff says that the near-term 
commercial aspects of GRfs program 
and its emphasis on promotional 
activities are departures from the 
established scope of GRI's activities. It 
is concerned about GRfs proposal to 
create a new Commercialization 
Division to assist the R&D divisions in 
enhancing the commercialization 
prospects of their near-term R&D. This 
proposed division is intended to have a 
lead role in contacts with manufacturers 
and will conduct market assessments 
and develop commercialization 
strategies for individual projects. 

Staff says that many of GRI’s projects, 
particularly in the unconventional 
natural gas subprogram urea (which 
comprises 12.7 percent of GRfs 
proposed 1982 R&D budget) and in the 
Efficient Utilization program area 
(which comprises 43 percent of GRI's 
proposed 1982 R&D budget) are near 
term in their scope and intent. 

Especially with respect to GRI’s fuel cell 
project area under its Efficient 
Utilization program area, where GRI 
proposes to spend $11.3 million in 1982 
and $49.6 million through 1986, and 
where GRI sees commercialization by 
1984 or 1985. staff sees an intent by CRI 
to enter the near-term commercial 
marketplace by using ratepayer funds to 
promote the commercial marketability 
of products. Staff says such activities 
violate GRI’s own agreement in 1978 to 
avoid demonstration type projects and 
the Commission's explicit exclusion in 
its R&D regulations of ratepayer funding 
for promotional activities. 

The public service commissions of 
California. Idaho. Michigan and 
Wisconsin have filed comments 
generally supporting the position taken 
by staff. 

In its additional comments filed on 
September 18.1981. the staff has further 
detailed its argument regarding near- 
term commercialization as it applies to 
GRfs phosphoric acid fuel cell project 


Opinion No. 96. at 14-15. 

•* Supra, n. L 
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area. The staff indicates that CRI's plan 
to build and field test 45 fuel cell units 
(in addition to three units being financed 
by DOE) goes beyond what may be 
classified as "demonstration" under the 
Commission's RD&D regulations. And it 
questions whether the several million 
dollars of ratepayer funds necessary to 
build and test these 45 fuel cell units are 
being wisely spent at this stage of CRI's 
progress in Its fuel cell project area. 

CR1 argues that staff is wrong in 
characterizing CRI's near-term R&D as 
"hardware and commercial promotion." 
GRI says that it has paid extremely 
close attention to the demarcation 
between commercial activities and R&D 
activities conducted in a manner such 
that their results are readily adaptable 
by others to commercial use. GRI says 
that if the Commission adopted staffs 
position, it would effectively "gut" CRI's 
entire mission, not only by precluding 
GRI from carrying on further near-term 
R&D activities, but also causing the very 
considerable funds already spent on 
near-term R&D activities pursuant to 
previously Commission approved 
programs to be wasted. 

The Interstate Natural Gas 
Association of America (INGAA), a non¬ 
profit national trade association, whose 
membership comprises virtually all the 
major interstate natural gaB 
transmission companies subject to 
Commission jurisdiction, has petitioned 
out of time to intervene and has 
submitted comments supporting GRl's 
position on this issue. 

Consistent with our earlier statements 
in this opinion, we do not belifeve either 
that GRl's proposed creation of a 
commercialization division constitutes a 
marked change of emphasis in its 
program or that CRTs concerns with the 
ultimate commercial aspects of its 
projects are inconsistent with GRl's 
purposes. Rather, we view GRl's 
proposals in this area as a natural 
development in the evolution of its 
program. 

Guideline 4 of our R&D regulations 
requires "evidence that the project or 
program is well conceived and has a 
reasonable chance of benefiting the 
ratepayer in a reasonable period of 
time * 4 V* (Emphasis added.) 54 
Stipulation 8 of Opinion No. 11, provides 
that "lajn objective of future 
programming and funding shall be to 
move high priority new technology into 
use for the benefit of pipeline gas 
ratepayers in the shortest practical 
time. " (Emphasis added.) 55 The 
Commission's definition of RD&D 
includes "* * * expenditures incurred by 


»1BCFK 154.M*dN5HiiiMd| 
“Opinion Na 11. at 21. 


natural gas companies either directly or 
through another * * * organization (such 
as research institute * * •) # * * for the 
implementation or development of new 
and/or existing concepts until 
technically feasible and commercially 
feasible operations are verified." 
(Emphasis added.) a ‘It was never our 
intention to preclude commercialization 
activities by GRI. 11 which are the 
culmination of R&D activities and the 
point where ratepayers actually benefit 
through the practical application of 
these activities. Accordingly, we reject 
staffs analysis regarding GRl's role in 
commercialization and promotional 
activities. 

But we are concerned about the extent 
of GRl's financial commitment under its 
fuel cell project area. In Opinion No. 

96. 51 we instructed the staff to monitor 
GRl’s projects as they might be moving 
toward near-term commercialization. 

We are satisfied that GRl's field tests of 
its fuel cells fall within our definition of 
"demonstration" in that the concept 
being tested has not yet been proven to 
be technically and commercially 
feasible. Such test are not "promotion" 
as that term is used in our regulations. 
But we are concerned that staff takes 
the view that the testing of so many 
units is premature. We will trust to 
GRl's expertise in this instance, but 
remind GRI that our staff is obligated to 
present us with its concerns and that 
GRI is obligated to administer wisely 
the ratepayer funds with which it is 
entrusted. We also expect GRI to make 
its best efforts to ensure a patent 
licensing agreement favorable to 
ratepayers. 5 * 

Furthermore, we reject the staffs 
concern with the effect upon GRl's 
program of the DOE's withdrawal from 
near-term R&D research. There is no 
reasonable basis for saying that because 
the DOE intends to do so. so should GRI. 
GRI is not a government entity, it is the 
agent of its members in conducting R&D 
on behalf of the regulated gas industry. 4 * 
The Department of Energy agrees that 
GRI represents the private sector and 
that GRI and the private sector in 
general must, in view of the DOE's 
withdrawal from near-term energy R&D, 
fund more—not less—of these 
activities. 41 We agree. 


“18 CFK Part 201. Definition 2SB 
” Opinion No. 84. at 29-30. See also Opinion No. 
98. al 11. 

“At 11. n. 38. 

“See Additional Comment of CR1. filed 
September 17,1981. at». 

“ Public Uti hires Commission of the State of 
Cobrndo v. FEHC. No 80-1118 (D C. Cir. August 24. 
1981). slip op. at A See alto Opinion No. 84. at IS. 

41 See letter of June 17.1981. from Raymond G. 
Romstowski. Acting Under Secretary. DOE. to 


Staff's Recommendation No. 2 (Insofar 
as it Recommends That Two Projects Be 
Transferred From CRTs R&D Budget to 
Its Planning Budget) and 
Recommendation No. 13 (That 21 
Projects in CRI's Economics and System 
Research Program Area Be Transferred 
From CRTs R&D Budget to Its Planning 
Budget) 

Staff soys that two projects in GRl’s 
Efficient Utilization program area— 
Building Energy Performance Studies 
and Energy Cogeneration 
Assessment 4 *—and 21 projects in GRl's 
Economics Systems Research (ESR) 
program area 45 should be moved from 
GRl's R&D budget to its Planning budget 
because they represent "general surveys 
establishing a data base to be used to 
make a decision as to where and how 
much R&D is required in those areas." 44 
Most of these projects are not new. We 
have previously approved all but five of 
these projects for inclusion under GRl's 
R&D budget They "serve to develop 
information that will support and direct 
the technical program" 45 and are. 
therefore, properly a part of GRl's 
contract R&D budget. 

Staffs Recommendation No. 8 (CRTs 
Formulation of a Salary Strategy) 

GRI has submitted a report 44 on its 
salary structure prepared by Hay 
Associates. Inc., a firm of management 
consultants. Staff says the report fails to 
make sufficient comparisons between 
GRI and government research 
organizations such as the Solar Energy 
Research Institute. National Science 
Foundation, and Synthetic Fuels 
Corporation. We reject the staff’s 
comparisons. We will, however, 
continue to review GRl’s salary 
structure. 

Staff Recommendation No. 9 
(Concerning the Appropriateness of the 
Intrastate Funding Formula Mechanism] 

Last year we indicated that we 
expected GRI to work intensely during 

1981 on expanding its intrastate funding 
base and we directed staff to review 
GRl's success in broadening that base 
and to report to the Commission in 
connection with GRl’s application for 

1982 funding. We are satisfied this year 


Chairman Butter, filed in (hit docket See alao letter 
of September 9.1981. from Hon. Don Fuqua. 
Chairman, Committee on Sdrrvc* and Technology. 
U.S. House of Representatives, to Chairman Butter, 
filed in this docket on September IS, 1981. 

“ See Exhibit 1 to CRI's application, at 239. 245 
"Id. at 215-221. 

“ Staff Report, at 22. 

“Opinion No. 30. at 25. 

“That report was Hied with the Commission on 
April 23,1981, and is included in the record of this 
docket, along with GRFs workpapers. 
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both that GRI has made progress toward 
expanding its intrastate funding base 
and that staffs analysis of those efforts 
has been complete. 47 GRI reports 
encouraging developments in Texas, 

West Virginia, and Utah, and approval 
of the Louisiana Office of Conservation 
for contract amendments between 
intrastate pipelines and their direct 
industrial customers for support of the 
GRI program. GRI should continue its 
efforts in these states and elsewhere 
and report its progress again next year. 

Staffs Recommendation Nos . It and 12 
(GRI's Technical Project Management 
Stuff; Sole Source Contracts; Project 
Evaluation) 

The staff has repeated and expanded 
its comments of last year 44 that GRfs 
technical project management (TPM) 
staff is too small in relation to the size of 
the R&D budget it must oversee. Staff 
says this shortage will continue in 1982 
as GRfs R&D budget will increase faster 
than GRI con hire sufficient personnel to 
manage it. Staff believes that GRI’s lack 
of staff directly impacts on its 
contracting methods (/.a, the incidence 
of sole source contracts), its project 
evaluations in connection with contract 
close-out. its spending profile, and Its 
internal planning functions. To correct 
these problems the staff recommends 
that GRI consider o short-term pause in 
its growth to permit GRI to achieve more 
effective project management, control, 
and accountability for spending 
ratepayers* money. 4 * 

GRI is aghast at such conclusions and 
recommendations. GRI says that since it 
agreed last year to give priority status to 
hiring TPM staff, 30 it has made 
considerable progress, and that staff is 
premature in judging that progress by 
what GRI has accomplished in less than 
one year. Furthermore, it disputes the 
assumptions and conclusions in the 
staffs analysis insofar as staff uses 
them to demonstrate what it sees as a 
severe manpower problem among GRI’s 
TPM staff which makes it impossible for 
GRI to monitor its R&D projects 
efficiently.* 1 GRI argues further that its 
sole source contracts, although the 
number has increased since last year, 
are not excessive nor are they a 
reflection of inadequate TPM staff, that 
its contract close-out and benefit audits 
ure not adversely affected by inadquate 
TPM staff, and that ils spending of funds 
tayond the year allocated reflects 


"Sec GRl'i application al 17-19: Staff Report, at 
'-■>-36, 38. 50-S2. 

" See Opinion No 9ft, at 12. 

‘'Staff Report at 57. 

w Opinion No. 90. at 12 

*’ GRI'a Rrpl> Comments, at 28-29. 


neither poor management nor 
inadequate staff. 

The staff is correct, and GRI agrees, 
that its TPM staff is still too small and 
needs to be further increased. But GRI is 
correct in characterizing staffs 
condemnation as premature. We agree 
with the staff that adequate TPM 
oversight of GRfs projects is essential to 
ensure efficient use of ratepayer funds. 
During the last year GRI has made 
progress toward increasing its TPM staff 
adequately. We think GRI should be 
given additional time to increase further 
its TPM staff to the recommended size. 
We believe GRI has, during the past 
year, given its best efforts toward this 
end. Furthermore, while we agree with 
staff that excessive sole source 
contracts are not in the ratepayers* best 
interests and that thorough contract 
close-out and benefit audits are 
essential to ensure efficient use of 
ratepayers’ funds, we do not believe 
that the staff has established that the 
present level of GRI*s activities in these 
areas is deficient or necessarily related 
to the size of its TPM staff. Accordingly, 
we will not implement the staffs 
recommendation that GRI pause in its 
growth at the present time. But we will 
order GRI to continue its best efforts to 
increase its TPM staff and to report, in 
next year’s application, the results of its 
efforts. We will also order GRI to report 
fully on the incidence of and 
justification for sole source contracts in 
effect at the time of next year’s 
application. 

The Commission Orders 

(A) GRI’s application for advance 
approval of its 1982 R&D program and 
related 1982-88 five-year R&D plan is 
hereby granted subject to the terms und 
conditions of this opinion and order. 

(B) A 1982 funding requirement of 
$91,449,650 is just and reasonable and, 
effective January 1,1982, until December 
31,1982, without regard to purchased 
gas adjustment clause effective dates, 
jurisdictional members of GRI may 
collect an R&D funding unit of 7.2 mills 
per Mcf. such funding unit to be applied 
to program funding services of 12,743 
Bcf. consisting of sales and 
transportation deliveries to distributors 
for resale, to pipelines which are not 
members of GRI. and to ultimate 
consumers. 

(C) A jurisdictional member of GRI 
may collect the GRI funding unit only if 
it files, if it has not already done so, an 
RD&D cost adjustment provision which 
complies with § 154.3B(d)(5)(v) of the 
Commission’s regulations and which 
contains a provision clearly indicating 
that the cost adjustment clause is 
applicable only to payments to GRI. that 


collections of the GRI funding unit by 
means of it shall be remitted to GRI 
within 30 days of receipt, and that such 
collections shall be made only from 
persons receiving program funding 
services. Such an RD&D cost adjustment 
provision may be placed into effect upon 
not less than 30 days notice and it will 
be allowed to take effect without 
suspension, reduction or refund. 

(D) Stipulation 8 of the September 30. 
1977 Stipulation and Agreement 
approved in Opinion No. 11. as amended 
in Opinion Nos. 64 and 96. shall be 
further amended to read as follows: 

Stipulation 6: GRI shall for this and all 
future annual programs and applications 
comply with the following: 

(1) Expenditures shall not exceed any 
project area budget by more than 10 
percent of budgeted limits or $500,000. 
whichever is greater, at the project area 
level. (A project area is defined as a 
collection of projects aimed at achieving 
a single stated R&D goal.) 

(2) Expenditures shall not exceed any 
subprogram budget by more than 10 
percent of budgeted limits or $500,000, 
whichever is greater, at the subprogram 
level for shifts between subprograms 
within a program area. 

(3) Limit the summation of individual 
project area reprogramming shifts in (1) 
and (2) above to 5 percent of the 
program’s R&D contract research 
budget. 

(4) Document each project area shift 
which was made in the previous years 
program, with a full explanation of what 
significant new information and/or 
other factors, such as DOE cofunding 
changes, etc., caused the 
reprogramming. 

(5) Document each individual project 
sponsored in the previous year’s 
program which was not funded, giving a 
detailed explanation of why the project 
was dropped. 

(6) Document each individual new 
project funded with the previous year’s 
program funds which was not included 
in the previous year’s program, giving a 
detailed explanation of why the project 
was added. 

(7) For all future annual programs, 
keep expenditures within budgeted 
limits for the designated program area 
unless appropriate reprogramming 
within the fixed program budget is 
authorized by the Commission in 
response to a written request from GRI. 
Any such request filed by GRI shall 
indicate in detail what factors 
necessitate and justify the 
reprogramming. 

(E) In its next annual application. GRI 
shall: 
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(1) Describe fully its efforts with 
respect to the inclusion of members' 
intrastate volumes in its funding 
services and the results of these efforts; 

(2) Describe any further refinements 
to its planning process; 

(3) Report on its efforts during the 
year to increase its TPM staff; and 

(4) Report on the current status and 
extent of its sole source contracts. 

(F) in its next application CR1 shall 
continue to comply with Ordering 
Paragraphs (E) and (M) of Opinion No. 

30 and Ordering Paragraphs (E)(2) and 
(F)(2), (3), and (4) of Opinion No. 64. 

(G) All parties listed in the service list 
submitted as part of GRl's application. 
n$ well as the United States Department 
of Energy and the Interstate Natural Gas 
Association of America, ore permitted to 
intervene subject to the rules and 
regulations of the Commission; 

Provided\ however. That the 
participation of the said parties shall be 
limited to matters affecting asserted 
rights and interests specifically set forth 
in their petitions for leave to intervene, 
if such were submitted, and provided 
further that the admission of such 
iptervenors shall not be construed as 
recognition that they might be aggrieved 
by any order entered in this proceeding. 

(H) For good cause shown, the staffs 
additional comments, filed September 

18,1981, are accepted for filing. 

(I) The Secretary shall cause prompt 
publication of this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary . 

JKR Doc. S1-23W6 ftltd 10-MI: *45 «m| 

BILLING COOC 6717-02-M 


[Docket NO. ER81-750-0001 

Iowa Power and Light Co.; Filing 

October 2.1981. 

The filing Company submits the 
following; 

Take notice that on September 21. 
1981, Iowa Power and Light Company 
tendered for filing revisions to its Rate 
Schedule No. 811 to increase rates for 
wholesale for resale service to the Cities 
of Carlisle and Neola, Iowa. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E., Washington. 
D.C. 20426, in accordance with §§1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before October 23. 
1981. Protests will be considered by the 


Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Dor. 81-SHI# nwd tO-MI. *4S «<n| 

BILLING COOC 6717-02-M 


l Docket No. ER81-777-0001 

Kansas Gas and Electric Co.; Proposed 
Tariff Change 

October 2.1981. 

The filing Company submits the 
following: 

Take notice that Kansas Gas and 
Electric Company (KG&E) on September 

23,1981. tendered for filing an Interim 
Transmission Agreement and Service 
Schedule A between KG&E and Kansas 
Electric Power Cooperative. Inc. 

(KEPCo). 

KG&E states that the filing for Peaking 
Power Service provides for electric 
power and accompanying energy to be 
supplied to KEPCo as this power and 
accompanying energy is make available 
to KG&E from The Empire District 
Electric Company. 

KG&E requests waiver of the 
Commission's notice requirements in 
order to allow an effective date of 
August 1, 1981. 

Copies of the filing were served upon 
KEPCo and the Utilities Division of the 
Kansas Corporation Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE-. Washington. 
D.C. 20426, in accordance with §§1.8 
and 1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8. 

1.10). All such petitions or protests 
should be filed on or before October 23. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

JFK Doc. 81 -»41» F.Ud IM-81 845 *na| 

BILLING COOC 8717-02M 


(Docket No. ER81-772-0001 

Kansas Gas and Electric Co.; Filing 

October 2.1981. 

The filing Company submits the 
following: 

Take notice that Kansas Gas and 
Electric Company (KG&E) on September 

21,1981. tendered for filing a proposed 
change in its FPC Electric Service Tariff 
No. 142. The proposed Amendment adds 
a new delivery point. 

The Amendment is necessary to 
provide services to Delivery Point No. 7. 

KG&E states that copies of this filing 
were served upon The Sekan Electric 
Cooperative Association. Inc. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8. 

1.10). All such petitions or protests 
should be filed on or before October 19. 
1981. Protests will be considered by the 
Commission hi determing the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing arc on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

IKK Doc 81-3MWPlkd 10-MI. 8 45 «m| 

BILLING COOC 8717-02-M 


[Docket No. RA81-73-OOOI 

Kem County Refinery, Inc.; Filing of 
Petition for Review 

October 2.1981. 

Take notice that Kem County 
Refinery, Inc. on September 10,1981 
filed a Petition for Review under 42 
U.S.C. 7194(b) (1977) Supp.) from an 
order of the Secretary of Energy 
(Secretary). 

Copies of the petition for review have 
been served on the Secretary and all 
participants in prior proceedings before 
the Secretary. 

Any person who participated in the 
prior proceedings before the Secretary 
may be a participant in the proceeding 
before the Commission without filing a 
petition to intervene. However, any such 
person wishing to be a participant is 
requested to file a notice of participation 
on or before October 18,1981. with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE., 
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Washington. D.C. 20426. Any other 
person who was denied the opportunity 
to participate in the prior proceedings 
before the Secretary or who is aggrieved 
or adversely affected by the contested 
order, and who wishes to be a 
participant in the Commission 
proceeding, must file a petition to 
intervene on or before October 10,1981. 
in accordance with the Commission's 
rules of practice and procedure (18 CFR 
U8 and 1.40(e)(3)). 

A notice of participation or petition to 
intervene filed with the Commission 
must also be served on the parties of 
record In this proceeding and on the 
Secretary of Energy through John 
McKenna. Office of General Counsel, 
Hepartment of Energy. Room 6H-025, 
1000 Independence Avenue. SW., 
Washington. D.C. 20585. 

Copies of the petition for review are 
on file with the Commission and are 
available for public inspection at Room 
1000, 825 North Capitol St.. NE, 
Washington. D.C. 20426. 

Kcdji«|Ji F. Plumb. 

Secretary, 

IFR Doc tl -29421 FM»d 10-9-tV *45 mm\ 

MUJHG COOC §717-02-44 


[Docket No. TA81-2-25-003J 

Mississippi River Transmission Corp.; 
Rate Change Filing 

Ociobcr 5,1981. 

Take notice that on September 17, 

1981 Mississippi River Transmission 
Corporation (“Mississippi**) tendered for 
Filing Substitute Seventy-Ninth Revised 
Sheet No. 3A to its FERC Gas Tariff. 

First Revised Volume No. 1. to be 
effective September 1,1981. 

The filing is being submitted pursuant 
to a Commission order in the captioned 
docket issued August 31,1981 which 
accepted for filing rate change 
adjustments made by Mississippi 
pursuant to the Purchased Gas 
Adjustment (PGA) provision of its tariff. 
Such order conditioned approval upon 
Mississippi refiling its PGA to reflect 
any rate modifications made by its 
pipeline suppliers, and to provide 
additional information supporting the 
Producer and Deferred Surcharge 
Adjustments. 

Mississippi states that copies of its 
Filing have been served on all 
jurisdictional customers and interested 
state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. 
D.C. 20426. in accordance with $$ 1.8 


and 1.10 of the Commission's rules of 
practice and procedure (18 CF*R 1.8. 

1.10). All such petitions or protests 
should be filed on or before October 20. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary, 

|KR Doc §1-29407 FU»d a 45 am] 

BILLING COOC §717-W-* 


I Docket No. ER81-771-000] 

Montaup Electric Co.; Filing 

October 2,1981. 

The Filing Company submits the 
following: 

Take notice that Montaup Electric 
Company (“Montaup”) on September 22, 
1981 tendered for filing an Exhibit A to a 
transmission service agreement between 
Montaup and Newport Electric 
Corporation (“Newport”). 

The exhibit provides for transmission 
of electric power by Montaup for 
Newport from several generating units 
of Northeast Utilities. The effective 
period for the transmission service is 
from November 1 . 1981 through October 
31.1985. 

Montaup requests waiver of the 
Commission's 60-day notice requirement 
in order to allow an effective date of 
November 1,1981. 

Copies of this filing have been served 
on Newport and the Massachusetts 
Department of Public Utilities and the 
Rhode Island Public Utilities 
Commission. 

Any person wishing to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE.. 
Washington. D.C. 20426. in accordance 
with §S 1.8 and 1.10 of the Commission's 
rules of practice and procedure (18 CFR 
1.8,1.10). All such petitions or protests 
should be filed on or before October 19. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application are 


on file with the Commission and are 
available for public inspection. 
Kenneth F. Plumb, 

Secretary. 

|FR Doc 11-29422 FUad 10-§-4l. *44 am| 

BILLING COOC §717-02-11 


(Docket No. CP81-518-0001 

Mountain Fuel Supply Co.; Application 

October 5.1981. 

Take notice that on September 17. 

1981, Mountain Fuel Supply Company 
(Applicant), 180 East First South Street, 
Salt Lake City. Utah 84139. filed in 
Docket No. CP81-518-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 
certain pipeline facilities to be installed 
at or near Applicant's South Baxter 
Compressor Station. Sweetwater 
County. Wyoming, ail as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Applicant proposes herein to install 
and operate one 3-inch tap on its Main 
Line No. 28, approximately 1.800 feet of 
3lfc-inch O.D. pipeline extending from 
Main Line No. 28 to South Baxter, and 
miscellaneous related facilities including 
a horizontal separator and a 3-inch skid- 
mounted meter run. 

It is asserted that the proposed 
facilities would be used to increase the 
deliverability and long-term 
recoverability of natural gas from the 
Jackknife Springs wells in the Jackknife 
Springs-Brady field and improve the 
efficiency and reliability of South 
Baxter. It is explained that gas from the 
Jackknife Springs-Brady field currently 
Hows through Applicant's Main Line No. 
28 directly into Main Line No. 22 and 
must produce against the pressure of 
Main Line No. 22. It is further stated that 
the operating pressure of these wells has 
been constantly decreasing which has 
resulted in a decline in production. To 
increase production, Applicant proposes 
to isolate Main Line No. 28 from Main 
Line No. 22 and connect Main Line No. 

28 with Compressor Plant 1. 

Applicant further proposes to install a 
horizontal separator and 3-inch skid- 
mounted meter run near the tap on Main 
Line No. 28 which would improve the 
overall efficency and reliability of South 
Baxter. It is further asserted that due to 
the utilization of Compressor Plant 1 as 
a two-stage compession facility 
Compressor Plant 2 would no longer be 
necessary and would be removed and 
retired from service. 
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The total estimated cost for the 
proposed facilities is $100,767 which 
would be Financed through funds on 
hand and/or short-term borrowing. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23,1981, file with the Federal Energy 
Regulatory Commission. Washington. 
D.C, 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). Alt 
protests Filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must File a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Reguatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely Filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

IKK Doc §t-»1(K Fil*d t(KM1. 8 41 «m| 

BILLING COOC 47!7-02-81 


(Docket No. CPS 1-494-000) 

Natural Gas Pipeline Company of 
America; Application 

October 5,1961 

Take notice that on August 31,1981, 
Natural Gas Pipeline Company of 
America (Applicant), 122 South Michgan 
Avenue. Chicago. Illinois 60603. filed in 
Docket No. CP81-494-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 


the limited-term sale for resale of 
natural gas to Bridgeline Gas 
Distribution Company (Bridgeline) on a 
interruptible basis, all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Applicant states that pursuant to a 
gas sales agreement between Applicant 
and Bridgeline dated |une 29,1981, 
Applicant would sell up to a maximum 
of 36,300.000 Mcf of gas on a best effort 
basis to Bridgeline for a limited term of 
363 days commencing on the date of First 
deliveries. 

Pursuant to the aforesaid agreement 
Applicant states that it would deliver 
the gas to United Gas Pipeline Company 
(United) for Bridgeline's account at 
seven existing delivery points in 
Louisiana, offshore Louisiana and 
Texas, and may deliver to Riverway 
Gas Pipeline Company (Riverway) at a 
proposed interconnection in Louisiana. 
Applicant asserts that under the terms 
of a transportation agreement dated 
August 21, 1981, between Bridgeline and 
United. United would deliver the gas to 
Rjverway for Bridgeline's account. It is 
further asserted that pursuant to a 
transportation agreement between 
Bridgeline and Riverway dated August 
25,1961. Riverway would transport the 
gas from United to Bridgeline. 

It is stated that Applicant would 
charge Bridgeline for each million Btu of 
gas sold a rate equal to the average of 
the rates effective under Applicant's 
currently effective Rate Schedules E-l. 
G-l and WS-1, each minus the GRI 
surcharge, as set forth in the currently 
effective Sheet No. 5 of Applicant's 
F.E.R.C. Gas Tariff. Third Revised 
Volume No. 1. It is stated that pursuant 
to Applicant's pending PGA rate 
adjustment to be effective September 1. 
1981, the composite rate would be 
approximately $2.87 per million Btu and 
Applicant's average cost of gas would 
be approximately $2.06 per million Btu. 
Applicant proposes to defer the issue of 
the disposition of revenues from the sale 
to its pending rate case in Docket No. 
RP81—49. 

Applicant asserts that its gas supply is 
sufficient to make this sale to Bridgeline 
without impairing or reducing service to 
its present customers. It is further 
asserted that the proposed sale is part of 
Applicant's ongoing effort to deal with 
its current excess deliverability 
situation. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission. Washington. 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 


requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parlies to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely Filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(FK Ooc 81-2M4S Filed M-8-81.841 am] 

BILLING COOC 8717-09-M 


[Docket No. RA81-76-0001 

Navajo Refining Co.; Filing of Petition 
for Review 

October 2.1981. 

Take notice that Navajo ReFming 
Company on September 24.1981 filed a 
Petition for Review under 42 U.S.C. 
7194(b) (1977 Supp.) from an order of the 
Secretary of Energy (Secretary). 

Copies of the petition for review have 
been served on the Secretary and all 
participants in prior proceedings before 
the Secretary. 

Any person who participated in the 
prior proceedings before the Secretary 
may be a participant in the proceeding 
before the Commission without Filing a 
petition to intervene. However, any such 
person wishing to be a participant is 
requested to File a notice of participation 
on or before October 16,1981, with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. N.E., 
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Washington. D.C 20426. Any other 
person who was denied the opportunity 
lo participate in the prior proceedings 
before the Secretary or who is aggrieved 
or adversely affected by the contested 
order, and who wishes to be a 
participant in the Commission 
proceeding, must file a petition to 
intervene on or before October 16,1981. 
in accordance with the Commission’s 
rules of practice and procedure (18 CFR 
1.8 and 1.40(e)(3)). 

A notice of participation or petition to 
intervene filed with the Commission 
must also be served on the parties of 
record in this proceeding and osi the 
Secretary of Energy through John 
McKenna, Office of General Counsel, 
Department of Energy, Room 6H-025, 
1000 Independence Avenue. S.W.. 
Washington. D.C. 20585. 

Copies of the petition for review are 
un file with the Commission and are 
available for public inspection at Room 
1000, 825 North Capitol St.. N.E.. 
Washington, D.C 20426. 

K nncth F. Plumb, 

Secretary. 

|f* Doc M-S423 Filed 10-5-41 *45 »m| 

BiLLJHO COOC f717-02-44 


[Docket No. TA81-2-27-0001 

North Penn Gas Co^ Proposed 
cnanges in FERC Gas Tariff 

October 5, 1981. 

Take notice that North Penn Gas 
Company (North Penn) on September 14. 
1981. tendered for filing proposed 
changes in its FERC Gas Tariff. First 
Revised Volume No. 1. pursuant to its 
PCA Clause for rates to be effective 
September 1.1981. 

fhe change of rates contained in this 
filing reflects an increase of 0.884c to the 
rates contained in Sixty-Seventh 
Revised Sheet No. PGA-1 filed on July 
31. 1981, for effectiveness September 1, 
1981 and approved by a letter order of 
tho Federal Energy Regulatory 
Commission (Commission] dated August 
28. 1981 at Docket No. TA81-2-27-000 
(PCA81-2 and IPR81-2). 

The sole purpose of this filing is to 
reflect the increase in rates filed by 
Tennessee Gas Pipeline Company 
(Tennessee) on August 28,1981 for 
effectiveness August 1,1981. Tennessee 
states in its August 28,1981 filing that 
the sole purpose of its filing was to 
eliminate the Surcharge for Amortizing 
the Unrecovered Louisiana First Use 
Tax effective August 1.1981. North Penn 
was unaware of, and did not receive 
notification of, Tennessee’s increase in 
rates until August 31.1981. and therefore 
could not have anticipated nor 


incorporated this change in its semi¬ 
annual PGA filing made on July 31,1981. 

North Penn, requests, for cause as 
stated, that Substitute Sixty-Seventh 
Revised Sheet No. PGA-1 be accepted 
effective September 1.1981. 

While North Penn believes that no 
waiver of the Commission’s rules and 
regulations are necessary. North Penn 
respectfully requests a waiver of any of 
the Commission’s rules and regulations 
as may be required in order to permit 
Substitute Sixty-Seventh Revised Sheet 
No. PGA-1 to become effective 
September 1,1981 as requested. 

Copies of this filing were served upon 
North Penn’s jurisdictional customers as 
well as interested state commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE-. Washington. 
D.C. 20428, in accordance with 5518 
and 1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before Oct. 20. 

1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary . 

(FI Doc B1-2M08 FU*d MJ «m| 

SILUNO COOC •717-02-44 


[Docket No. CP81-509-0001 

Northern Natural Gas Co., Division of 
InterNorth, Inc.; Application 

October 5,1981. 

Take notice that on September 11. 
1981, Northern Natural Gas Company, 
Division of InterNorth. Inc. (Applicant), 
2223 Dodge Street. Omaha. Nebraska 
68102. filed in Docket No. CP81-509-000 
an application pursuant to Section 7 of 
the Natural Gas Act and § 157.7(g) of the 
regulations thereunder (18 CFR 157.7(g)) 
for a certificate of public convenience 
and necessity authorizing the 
construction and for permission and 
approval to abandon for the 12-month 
period commencing the date of the order 
and operation of various field 
compression and related metering and 
appurtenant facilities, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 


The stated purpose of this budget-type 
application is to enable Applicant to act 
with reasonable dispatch in constructing 
and abaodoning facilities which would 
not result in changing Applicant's 
system salable capacity or service from 
that authorized prior to the filing of the 
instant application. 

Applicant requests waiver of the cost 
limitations under 5 157.7(g) which 
presently provide for a total limitation of 
$3,000,000 with no single project to 
exceed S500.000T Applicant proposes a 
total cost not to exceed $6,900,000 with 
no single project to exceed $1,150,000. 
Applicant contends that the present 
dollar limitations fail to recognize the 
inflationary trends in the costs required 
to construct compression facilities. 
Applicant asserts that it would finance 
the facilities proposed herein out of cash 
on hand and from funds generated 
through operations. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission. Washington. 
D.C. 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s rules of 
practice and procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
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unecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretory. 

[FR Doc B1-21M46 Filed B 45 am| 

BILLING COOC «717-01-4I 


1 Docket No. CP81-510-000] 

Northern Natural Gas Co., Division of 
InterNorth, Inc.; Application 

October 5.1961. 

Take notice that on September 11. 

1981, Northern Natural Gas Company. 
Division of InterNorth, Inc. (Applicant). 
2223 Dodge Street. Omaha. Nebraska 
68102. filed in Docket No. CP81-510-000 
an application pursuant to Section 7 of 
the Natural Gas Act and 5 157.7(c) and 
S 157.7(e) of the regulations thereunder 
(18 CFR 157.7(c) and 157.7(e)) for a 
certificate of public convenience and 
necessity authorizing the construction, 
during the calendar year 1982. and 
operation of facilities to make 
miscellaneous rearrangements on its 
system and for permission and approval 
to abandon, during the calendar year 

1982. direct sales service and facilities 
no longer required for deliveries of 
natural gas to Applicant's customers, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

The stated purpose of the budget- 
application pursuant to S 157.7(c) is to 
augment Applicant s ability to act with 
reasonable dispatch in making 
miscellaneous rearrangements which 
would not result in any material change 
in the transportation and sales service 
presently rendered by Applicant. 
Applicant requests waiver of the total 
cost limitation of $300,000. Applicant 
proposes a total cost limit not to exceed 
$510,000 contending that the dollar 
limitation prescribed by § 157.7(c) fails 
to recognize the inflationary trends in 
the costs required to rearrange facilities. 
Such costs, it is asserted, would be 
financed out of cash on hand and from 
funds generated through operations. 

The stated purpose of the budget- 
application pursuant to i 157.7(e) of the 
Commission's Regulations is to augment 
Applicant's ability to act with 
reasonable dispatch in abandoning 
service and removing direct sales 
measuring, regulating, and related 
facilities. Applicant states that it would 
abandon service and facilities only 
when deliveries to any one direct sales 
customer would not have exceeded 
100,000 Mcf of natural gas during the 
last year of service. 

The application further states that 
Applicant would not abandon any 


service unless it would have received a 
written request or written permission 
from the customer to terminate service. 
In the event such request or permission 
could not be obtained, a statement 
certifying that the customer has no 
further need for service would be filed 
with the Commission. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission. Washington. 

D C. 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's rules of 
practice and procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

IF* Doc S1-AM47 Filed lO-T-H. t4& an] 

BILLING COOC •717-02-44 


[Docket No. CPS1-511-0001 

Northern Natural Gas Co., Division of 
InterNorth Inc.; Application 

October 5.1961. 

Take notice that on September 11, 
1981. Northern Natural Gas Company. 


Division of InterNorth, Inc. (Applicant), 
2223 Dodge Street. Omaha. Nebraska 
68102, filed in Docket No. CP81-511-000 
an application pursuant to Section 7(b) 
of the Natural Gas Act for permission 
and approval to abandon service by 
transfer of certain leasehold interests in 
the Sherard Field. Blaine and Chouteau 
Counties, Montana, all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. # 

It is asserted that Applicant has 
transferred and sold all of its rights, title 
and interest in certain properties located 
in Blaine and Chouteau Counties. 
Montana, to John O. Brown effective 
April 1.1979; hence, Applicant proposes 
herein to abandon service from these 
properties. It is explained that actual 
deliveries of gas to Applicant would 
remain unchanged as Applicant would 
continue to receive the gas pursuant to a 
gas purchase contract with John O. 
Brown dated August 15,1978. 

Brown, it is stated, would participate 
with the operator and with other interest 
owners of the subject acreage in the 
further development of 9uch acreage. 
Applicant states that it has determined 
not to participate in such further 
development giving rise to the 
assignment and transfer to Brown. It is 
submitted that there would be no 
interruption, reduction or termination of 
gas service presently provided to 
Applicant's customers as a result of the 
proposed abandonment. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23. 1981, file with the Federal Energy 
Regulatory Commission. Washington, 
D.C. 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's rules of 
practice and procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
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application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. *1-28448 FVl«<t 10-*-*! *45 «m| 

SIC UNO COOC S717-M-M 


Docket No. RP81-140-000] 

Northern States Power Co. 

(Minnesota); Proposed Changes in 
FERC Gas Tariff 

October 5.1081. 

Take notice that Northern States 
Power Company (Minnesota) ("NSP- 
Minn"). on September 25,1981. tendered 
for filing proposed changes in its FERC 
Gas Tariff, Original Volume No. 1. The 
proposed changes would increase 
revenues from jurisdictional services 
rendered by NSP-Minn to Northern 
Natural Gas Company. Division of 
InterNorth, Inc. (“Northern"), by 
approximately $110,000, annually, based 
on service volumes and costs for the 
twelve months ended December 31, 

1980. us adjusted for the Test Period. 

NSP-Minn states that it and Northern 
have entered into a new contract and a 
contract amendment which, inter alia. 
revise the demand charge for certain 
services rendered by NSP-Minn to 
Northern pursuant to an existing 
agreement dated December 17,1975. 
Under the 1975 agreement NSP-Minn 
liquefies, stores, vaporizes and 
redelivers up to 1 million Mcf of natural 
gas for Northern, and charges Northern 
a demand charge of $1.50 for each Mcf 
which Northern has the right to have 
liquefied and a service charge of $.62 for 
each Mcf which NSP-Minn actually 
vaporizes for Northern. Under the new 
untract and amendment, dated, 
espectively, March 11.1981 and 
September 17.1981, the new demand 
• harge is $1.61 per Mcf and the service 
charge remains at $.62 per Mcf. 

NSP-Minn states that the principal 
reasons for the proposed rate increase 
are increased costs of operations, 
including increased capital costs. 


The Company states that a copy of the 
filing has been mailed to Northern, the 
only customer affected by the proposed 
increase. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
DC 20426. in accordance with §§1.8 and 
1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests must 
be filed on or before October 15.1981. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing arc on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary . 

[FR Doc 81-SHOO Hied U>-*-*1: *45 am] 

BILLING CODE 8717-OJ-M 


[Docket Nos. CP81-484-000 and CP81-484- 
001 ) 

Northwest Pipeline Corp.; Application 

October 5.1981. 

Take notice that on August 28,1981, 
Northwest Pipeline Corporation 
(Applicant). P.O. Box 1526. Salt Lake 
City, Utah 84110, filed in Docket No. 
CP81-484-000 an application as 
supplemented September 10,1981, in 
Docket No. CP81-484-001 pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the construction 
and operation of a mainline tap and a 
meter station and the reallocation of 
natural gas service to Intermoutain Gas 
Company (Intermountain), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Applicant proposes herein to 
construct and operate a measuring and 
regulating station with appurtenances to 
be designated as the Bruneau Meter 
Station and a tap on Applicant's 16-inch 
O.D. Reno lateral in Elmore County, 
Idaho. It is stated that Intermountain 
requested that Applicant provide a 
mainline tap and meter station to supply 
natural gas service to the City of 
Bruneau. Idaho. It is further stated that 
the maximum daily delivery 
requirements would be 228 Mcf (2,400 
therms) with an annual requirement of 
83,220 Mcf. 

The estimated cost of the proposed 
construction is $33,700 to be reimbursed 
by Intermountain. 


Applicant also proposes to reallocate 
natural gas service currently being sold 
and delivered under Applicant's ODL-1 
service agreement with Intermountain 
so as to provide for the natural gas sale 
at the delivery point whose construction 
and operation is proposed herein. 
Applicant submits that it would transfer 
2.400 therms from the Mountain Home 
Air Force Base to the proposed Bruneau 
Meter Station. Applicant also asserts 
that Intermountain's presently 
authorized maximum daily delivery 
obligation under the ODL-1 service 
agreement would be maintained. The 
proposed reallocation of maximum daily 
delivery obligation for Intermountain is 
as follows: 


Ddfcvory point! 

OOL-mtmc* 

•gwment <rr*wms) 

Presently 
i eriediv* 

PropoMd 

Brurwau Meter Station , 

McKTTt mr\ Home A* Fotc* J 

0 

6.700 

2.400 

3.300 


It is asserted that the proposed 
service would be used to provide 
natural gas service to a school and 
several residential and small 
commercial consumers in Bruneau. 

Idaho. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rule9 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
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for leave to intervene is timely, filed, or 
if the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretory. 

|FR Doc. 81-21M40 Fltat 10-0-01. 8.45 am) 

BILLING COOC 6717-02-N 


I Docket No. CP78-15-0021 

Northwest Pipeline Corp.; Petition To 
Amend 

October 5. 1981. 

Take notice that on March 20,1981, 
Northwest Pipeline Corporation 
(Petitioner). 315 East Second South, Salt 
Lake City. Utah 84111, filed in Docket 
No. CP78-15-002 a petition to amend the 
order issued June 27.1979. in the instant 
docket pursuant to Section 7 of the 
Natural Gas Act so as to authorize the 
construction and operation of a sale tap 
in lieu of a meter station to provide 
service to Northwest Natural Gas 
Company (Northwest Natural), all as 
more fully set forth in the petition to 
amend which is on file with the 
Commission and open to public 
inspection. 

Petitioner states that by order issued 
August 14,1978. in Docket No. CP78-15 
it was authorized to construct and 
operate a new point of delivery in the 
vicinity of Dallesport, Washington, and 
to reallocate service to Northwest 
Natural. Petitioner further states it 
received permission and approval to 
abandon an existing measuring station 
serving the area of Dalles. Oregon. By 
order issued June 27,1979, the 
Commission authorized Petitioner's 
request to eliminate the abandonment of 
the Dalles meter station and authorized 
the construction and operation of the 
Dallesport meter station. 

Petitioner proposes herein to construct 
and operate the Dallesport sales tap in 
lieu of the Dallesport meter station due 
to a decrease in peak day requirements 
for the Dullesport delivery point. The 
decrease, it is explained, is caused by 
Dow Chemical Company's decision to 
locate outside of the Dallesport area. 

Petitioner, therefore, requests 
approval to construct and operate one 4- 
inch manifold with one 2*inch by-pass 
located on its Dalles Lateral in Klickitat 
County, Washington. Petitioner states 
that the total cost of constructing the 
sales tap is $23,235 which would be 
reimbursed by Northwest Natural. 


It is asserted that the volumes of gas 
sold and delivered at the Dallesport 
sales tap would be from quantities 
heretofore authorized for sale to 
Northwest Natural under Petitioner’s 
Rate Schedule ODL-1. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
October 23,1981. file with the Federal 
Energy Regulatory Commission. 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s rules. 

Konnoth F. Plumb. 

Secretary . 

[FR Doc 81-29450 PH*d 10-0-SI. 645 am) 

BILLING COOf §717-02-81 


[Docket Nos. CP79-277-007 and CP76-3891 

Northwest Pipeline Corp.; Amendment 

October 5.1981 

Take notice that on September 18, 
1981, Northwest Pipeline Corporation 
(Northwest), 315 East 200 South Street. 
Salt Lake City, Utah 84111, filed in 
Docket Nos. CP79-277-007 and CP76- 
389 pursuant to Section 7(c) of the 
Natural Gas Act an amendment to its 
petition to amend filed April 24,1981, in 
the instant dockets so as to delete the 
request for authority to increase the 
level of cushion gas required for 
injection in the Clay Basin Storage Field. 
Daggett County. Utah, all as more fully 
set forth in the amendment which is on 
file with the Commission and open to 
public inspection. 

Northwest states that it proposed in 
its petition to amend filed April 24.1981, 
in the instant dockets to increase by 
11,000.000 Mcf the volume of cushion gas 
to be injected in the Clay Basin Storage 
Field. Northwest herein deletes such 
request because Mountain Fuel 
Resources Inc. (Resources) has advised 
Northwest that the facilities proposed 
by Resources would provide the level of 
service requires by Northwest to assure 
deliveries of expanded winter service 
and would provide for the contemplated 
contract demand protection without the 
injection of the additional cushion gas. 


Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before October 
23,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. All persons who 
have heretofore filed need not file again. 
Kennoth F. Plumb, 

Secretary. 

JTO Doc. 81-29451 Filed 100-01:045 

BILLING COO€ 6717-02-41 


(Docket No. CP81 -523-000) 

Panhandle Eastern Pipe Line Co.; 
Application 

October 5,1981. 

Take notice that on September 19. 
1981, Panhandle Eastern Pipe Line 
Company (Applicant), P.O. Box 1642, 
Houston. Texas 77001, filed in Docket 
No. CP81-523-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of an 
additional point of delivery to Citizens 
Gas and Coke Utility—Indianapolis. 
Indiana (Citizens), all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Pursuant to a gas sales contract dated 
September 15,1981, Applicant proposes 
to construct and operate a new delivery 
point to Citizens at the discharge side of 
the Zionsville Compressor Station, 
Marion County, Indiana, at 2 Cate. It is 
stated that Citizens has recently 
completed an engineering study of its 
existing transmission system in Marion 
County which indicated unacceptable 
low pressures on its system may 
develop during peak day conditions. To 
alleviate this problem and due to 
Marion County's growth. Citizens has 
requested the additional delivery point, 
it is stated. 

Applicant estimates that the facilities 
required at the new point of delivery 
would cost $525,000 which would be 
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financed from funds available to the 
Company. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission. Washington. 
D.C. 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1,8 or 
1.10) and the regulations under the - 
Natural Gas Act (18 CFR 157.10). All 
protests Tiled with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gns Act 
and the Commission’s rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
Tiled within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely Tiled, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing, 
knnneth F. Plumb, 

Secretary. 

,'FR Doc B1-2M31 Filed 104-AI- a 45 «m| 

BILLING COOC *7l7-0*-«l 


I Docket No. CP69-328-000) 

Panhandle Eastern Pipe Line Co.; 
Petition To Amend 

October 5.1981 

Take notice that on September 8,1981. 
Panhandle Eastern Pipe Une Company 
(Petitioner). P.O. Box 1642, Houston. 
Texas 77001, Tiled in Docket No. CPG9- 
328-000 a petition to amend the order 
issued August 27.1969. 1 in the instant 
docket pursuant to Section 7(c) of the 


1 ThU proceeding waa coramencrd before the 
fTC. By joint regulation of October 1 ,1977 (10 CFR 
!000.1), it wai transferred to the Cotnmi»*lon. 


Natural Gas Act so as to authorize an 
increase in deliveries of gas to Johns- 
Manville Sales Corporation (Johns- 
Manville). an existing interruptible 
industrial customer, all as more fully set 
forth in the application which is on Tile 
with the Commission and open to public 
inspection. 

Applicant proposes to increase Its 
maximum daily contract obligation from 
the present volume of 8,000 Mcf per day 
to 13,000 Mcf per day pursuant to an 
amendment doted March 16.1981, to the 
industrial gas sales contract between 
Petitioner and Johns-ManviUe. Petitioner 
submits that the increased deliveries 
would not cause any change in the base 
period data of Johns-ManviUe as 
included in Petitioner's FERC Gas Tariff. 
Original Volume 1A. 

Petitioner states that Johns-Manvillc 
uses natural gas in the production of 
fiberglas insulation at its plant in 
Defiance. Ohio, and in order to facilitate 
plans for increased production Johns- 
ManviUe has requested the proposed 
increase in the volumes of gas delivered 
by Petitioner. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
October 23,1981, file with the Federal 
Energy Regulatory Commission. 
Washington. D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Kenneth F. Plumb, 

Setxvtary. 

(Fit Doc 01-2B4J5 HMMrt; A45 ««i) 

SILLING COOC §717-02-41 


(Docket No. CPS 1-489-0001 

Panhandle Eastern Pipe Line Co.; 
Application 

October 5.1981. 

Take notice that on August 2a 1981, 
Panhandle Eastern Pipe Line Company 
(Applicant), P.O. Box 1642. Houston. 
Texas 77001, Tiled in Docket No. CP81- 
489-000 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the construction 


and operation of and continued 
operation of facilities and the 
transportation of gas required to make 
sales of natural gas pursuant to 
obligations contained in right-of-way 
easements either directly or for resale 
through gas distribution companies 
served by Applicant, all as more fully 
set forth in the application which is on 
Hie with the Commission and open to 
public inspection. 

Applicant proposes herein to continue 
to operate the facilities including gas 
taps presently being used to serve both 
direct customers and right-of-way 
customers of Applicant's resale 
customers. Applicant further seeks 
authority to honor additional requests 
for right-of-way service provided for in 
existing easements both directly and 
through resale customers. 

Applicant specifically proposes the 
following: 

(1) The construction and operation of 
the facilities installed on Applicant's 
pipeline system which constitute the 
points of delivery to resale customers 
Town Gas Company. Indiana Gas 
Company. Inc. and Columbia Gas 
Transmission Corporation. 

(2) The construction and operation of 
the facilities installed on Applicant's 
pipeline system which enable Applicant 
to make direct sales of natural gas to 
right-of-way customers and the 
transportation therefor. 

(3) The construction and operation of 
the facilities necessary to make the 
following eight direct sales of natural 
gas to right-of-way customers of 
Applicant: 
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(4) The construction and operation of 
gas taps and facilities needed to provide 
service to new direct or indirect right-of- 
way customers on Applicant's system 
from now until the end of 1981 or the 
effective date of blanket authorization 
for such service pursuant to the pending 
Commission rulemaking proposal. 
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Applicant states that of the sales 
made for domestic uses it estimates the 
average volumes of natural gas sold in 
these transactions is approximately 150 
Mcf per year. It is further estimated with 
respect to the agricultural fuel sales that 
each sale averages 3,750 Mcf of natural 
gas per year. 

Applicant states that although the cost 
of installation varies the approximate 
cost per domestic tap is $1,500. per 
irrigation tap $3,250 and per new 
delivery point $1,500. Such costs, it is 
asserted, are financed from funds on 
hand. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23,1981, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20428, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance wth the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be‘represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

|FR Ooc SI-29U0SM KMMil: MS «m| 

BILLING COOC *717-02-41 


(Docket No. CP81-524-0001 

Panhandle Eastern Pipe Line Co.; 
Application 

October 5. 1981. 

Take notice that on September 18. 
1981, Panhandle Eastern Pipe Line 
Company (Applicant), P.O. Box 1642, 
Houston. Texas 77001, filed in Docket 
No. CP81-524-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 
pipeline, compressor and appurtenant 
facilities to be located in Edwards. 
Kiowa and Pratt Counties. Kansas, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant proposes herein to establish 
a new Wellsford Compressor Station in 
Pratt County. Kansas, to replace an 
existing Wellsford Compressor Station 
which is unable to handle projected 
volumes of gas. The Wellsford 
Compressor Station, it is stated, would 
be equipped with three 700-class 
horsepower compressors. Applicant 
further proposes to construct and 
operate 3 miles of 10-inch pipeline and 
7.7 miles of 8-inch pipeline in Edwards. 
Kiowa and Pratt Counties. Kansas, to 
transport existing and additional gas 
supplies for Edwards. Stafford. Kiowa 
and Pratt Counties to the Wellsford 
Compressor Station. 

Applicant explains that it has entered 
into approximately 30 gas purchase and 
sales agreements in the Wellsford area 
and that there are approximately 113 
wells attached to the existing Wellsford 
system with an estimated 142 wells to 
be drilled over the next five years. It is 
stated that the proposed facilities would 
have a daily design volume capability of 
15,600 Mcf with a maximum capability 
of 22,300 Mcf per day which would 
enable Applicant to transport its gas 
reserves from the Wellsford area to its 
interstate market. 

Applicant estimates the cost of the 
proposed facilities to be $4,454,000 
which would be financed from funds 
available to the Company. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 


appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 01-3S4J7 F\k<d 10-0-01: MS *m| 

BILLING COOC 6M7-02-M 


[Docket No. CP81-530-0001 

Public Service Commission of 
Kentucky; Order Disclaiming 
Jurisdiction 

October 1.1981. 

On September 15,1981 the Public 
Service Commission of Kentucky (PSCK) 
filed in Docket No. CP81-530-000 a 
request for a determination concerning 
the jurisdictional status of certain 
transmission and sales of natural gas in 
the State of Kentucky, as more fully set 
forth in the request and supporting 
documents. 1 


’ The PSCK's request is in the form of a letter to 
the Chutrmun of the Commission rather than being 
styled at a petition for a declaratory order purtuant 
to 118 of the Commission's rule* of practice and 
procedure. We have determined to treat the letter at 
though it were a petition filed purtuant to 118 and 
to waive the form of pleading requirements of ft 1.15 
and ft l.lfl of the regulations Our normal procedure 
would be lo publish notice of such a petition and 
allow time for intervention. In view of the 
emergency situation created by the dicontinuance of 
get service, we have determined lo forego that 
procedure. Copies of this order will be served on 
Capitol, Columbia and the PSCK. and petitions for 
intervention will be entertained m conjunction with 
any petition for rehearing that may be filed. 
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The facts are as follows. The Capitol 
Oil and Gas Company (Capitol) operates 
a natural gas field gathering system in 
Kentucky which is connected to an 
interstate pipeline owned by Columbia 
Gas Transmission Corftoration 
(Columbia), a jurisdictional pipeline 
company. Capitol purchased the 
gathering system in December 1971 from 
Holly Creek Gas Transmission 
Company (Holly). Capitol and Columbia 
have a gas purchase contract under the 
terms of which Capitol sells to Columbia 
all of its gas from certain wells in Wolfe, 
Lee and Breathitt Counties, Kentucky. 

Prior to Capitol's purchase of Holly's 
facilities, a group of some thirty 
customers of Holly in Daysboro. 
Kentucky (the Daysboro customers) 
installed at their own expense a line 
some six miles in length connecting 
Daysboro to the Holly facilities (the 
Daysboro line). This line wa activated in 
November of 1971. 

On February 21.1978 Capitol was 
issued a certificate of public 
convenience and necessity by the PSCK 
requiring the sale of natural gas to retail 
customers whether or not those 
customers are qualified to request 
service pursuant to Kentucky Revised 
Statutes 278.485 (KRS 278.485).* * KRS 
278.485 provides that owners of property 
located within one-half mile of a 
wellhead or gathering pipeline can 
demand natural gas service, subject only 
to terms prescribed by the PSCK. Among 
the customers then being served by 
Capitol were the Daysboro customers. 
While Holly had also served the 
Daysboro customers, it apparently never 
applied for a certificate from the PSCK. 

A dispute has since arisen between 
Capitol and the Daysboro customers 
i nnceming the safety of the line from 
Capitol's system to Daysboro. The 
Kentucky Department of Energy (KDOE) 
states* that Capitol alleges the Daysboro 
line is unsafe and that Capitol's 
insurance carrier has indicated it will 
cancel Capitol's coverage for that 
reason. The KDOE further states that 
some of the Daysboro customers, based 
on a report by a PSCK inspector, 
maintain that the Daysboro line is in 
substantial compliance with PSCK 
standards. As a result of this dispute, 
Capitol terminated service to the 
Daysboro customers on August 25,1981. 

It is. of course, not in this 
Commission's province to determine the 
merits of the dispute between Capitol 
and the Daysboro customers. We are 
called upon here to determine whether 

’Cate No. 6741. 

'The KDOE wrote to the Chairmen of the 
f ' nml*»»on in a letter dated Augual 26. IflSl 
outlining the facta of thi* matter 


jurisdiction over Capitol's sales and 
transmission of gas rests with this 
Commission or with the PSCK. The 
PSCK's request for such a determination 
is based on the holding of the United 
States Court of Appeals for the Sixth 
Circuit in Public Service Commission of 
Kentucky v. F.BJI.C.* 610 F.2d 439 (1979) 
that KRS 278.485 does not permit the 
PSCK to order service from gathering 
lines where the gas being transported 
therein is in interstate commerce. 4 The 
PSCK states that Capitol contends the 
gas it sells to Columbia is in interstate 
commerce because it is ultimately resold 
in another state by virtue of the 
connection between Capitol's system 
and the Columbia line. 

If this were indeed the case. Capitol 
would be correct. Transportation of gas 
through Capitol's system and any sales 
for resale therefrom would be subject to 
F.E.R.C. jurisdiction. In addition, the 
Commission has what is effectively a 
veto power over direct sales where such 
sales require jurisdictional 
transportation. * 

The law in this area has been 
reasonably established. In California v. 
Lo-Vaca Gathering Company (Lo- Vaca), 
379 U.S. 366 (1965), the Supreme Court 
held that the sale of any gas which 
crosses a state line at any stage of its 
movement from wellhead to ultimate 
consumption is in interstate commerce. 
The journey in interstate commerce 
begins at the well head 4 even though 
some of that gas is sold in the state of 
production . 1 

The Commission has recently applied 
Lo-Vaca in other cases involving 
producer sales and has further refined 
the principle enunciated therein. In 
F.P.C. Opinion No. 777, 4 the 
Commission held that it does not have 
jurisdiction under the Natural Gas Act 
over producers who sell gas to an 
interstate pipeline, which commingles 
the gas with ga9 produced in other 
states and resells the commingled 
stream in the producing state so that 
none of the the producers’ gas leaves the 
state of origin. It was found “that the 
interstate pipeline ended in the state 
from which the subject producer sales 
were made. There was no possibility 
that any of the gas produced from the 


•Accord. Backus v. Panhandle Eastern Pipe Una 
Co.. 558 K 2d 1373 (10<h Or. 1973*. 

• UmtaUna Power and Light Co v. United Cat 
Pipe Une Co . 456 P^d 328 (5th Ctr. 11172). rov’d on 
other ground*. 406 U.S. 621 (1072). 

• Phillips Petroleum Company v. Wisconsin. 347 
U.S. 672 (1054). 

’ Deep South Oil Company v. F.P.C.. 247 F.2d 682. 
686 (5th Circuit. 1057). 

• Colorado Interstate Cat Company, Docket No* 
CP75-323 and CP75-300, Opinion No. 777, Opinion 
end Order Affirming Initial Decision, issued 
September 30.1076 


state would flow to another state." 4 
Opinion No. 777 was applied later in 
United Gas Pipeline Company and 
Certain Producer Respondents. Docket 
No. CP76-238. order issued January 17. 
1980. In that case, certain producers sold 
gas to United Gas Pipeline Company 
(United), which gas entered United's 
interstate system. However. United’s 
system is designed such that certain 
segments of it are “locked-in", that is. 
the gas entering those segments is 
prevented by mechanical devices from 
escaping into other parts of the system 
where it could be commingled with gas 
leaving the state. The producers' gas in 
question entered these “locked-in" 
segments. In light of that factual 
determination and the decision in 
Opinion No. 777. the Commission 
determined that the producer sales to 
United were non-jurisdictional. In the 
course of United the Commission stated. 

Opinion No. 777 • • • establishes that gas 
which does not leave the state of its 
production is non-jurisdictional even if it is 
commingled with gas from another state and 
resold as part of a jurisdictional 
transaction. *• 

Applying the law set forth above to 
the facts of this case, it is clear that the 
facts of this case are distinguishable 
from those in P.S.C.K. v. F.E.R.C. and 
that this Commission does not have 
jurisdiction over Capital's transportation 
of gas through Capitol's facilities or its 
sales to the Daysboro customers under 
the Natural Gas Act. In P.S.C.K. v. 
F.E.R.C. . the gathering lines in question 
were owned and operated by Kentucky- 
West Virginia Gas Company (Kentucky- 
West), a jurisdictional pipeline. Those 
linc9 were used to transport gas from 
the well head to Kentucky-West's 
interstate transmission facilities for 
resale in other states, albeit there might 
be some direct or other sales from those 
lines to Kentucky customers. Under the 
Lo-Vaca physical flow of the gas test, 
the gas in those lines was indisputably 
in interstate commerce. 

In this instance. Capitol's gas does 
enter the Columbia system but. due to 
the facilities configuration of the 
Columbia system, it cannot leave the 
state of origin. Capitol's gas flows into 
Columbia’s Line KZ. which is a low 
pressure line operating at between 170 
and 220 psig. It serves three small towns 
in Kentucky and does not leave that 
state. The volume of gas used by those 
towns is greater than the flow of 


•See di»cu*sion in Columbia Cos Transmission 
Company and National Fuel Gas Supply 
Corporation, Docket No. CP77-363. order Ueued 
May 0.1970, mimeo at p. 6 

*• ^United Gas Pipeline Co. and Certain Producer 
Respondents, supra. mimeo at p. 3. 
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Kentucky production into Line KZ 
(including Capitol's). The deficiency in 
volumes is made up by deliveries into 
Line KZ from a main line of Columbia's 
affiliate. Columbia Gulf Transmission 
Company (Columbia Gulf). Columbia 
Gulfs system operates at pressures 
between 800 and 1000 peig. Thus, none 
of Capitol’s gas can leave Kentucky. 11 It 
is clear from these facts and the 
decisions in Opinion No. 777 and United 
that Capitol's transportation and sale of 
gas is non-jurisdictional under the 
Natural Gas Act. ** 

The Commission finds: 

(1) Capitol's transportation and sales 
of gas are not subject to the 
Commission's jurisdiction under the 
Natural Gas Act. 

(2) Good cause exists to waive the 
provisions $$ 1.15 and 1.16 of the 
regulations. 

The Commission orders: 

The form of pleading requirements of 
§§ 1.15 and 1.16 of the Commission's 
regulations is waived with regard to 
PSCK's petition. 

By the Commission. 

Lois D. Cashed. 

Acting Secretary . 

|TO Doc n -ZM24 Fifoi Ift-S-tl • 4% am) 

SILLING COOC *717-02-41 


(Docket No. ER81-659-0001 

Public Service Company of New 
Hampshire; Order Accepting for Filing 
and Suspending Revised Rates. 
Granting Intervention, and 
Establishing Procedures 

October 5, 1981. 

On August 7,1981. Public Service 
Company of New Hampshire (PSNH) 
submitted for filing a supplement to 
service agreements with six of its 
wholesale customers. * 1 The revised rates 
for firm power service to these 
customers would increase annual 
revenues by approximately $4,300,350 
(6%) based on a calendar 1982 test 
period. PSNH has requested that the 
proposed rates become effective on 
October 6.1981. 


"Letter to R.A. Owald. Columbia Cat Syitem 
Corporation from fumes P. Holland, Columbia Gas 
Transmission Corporation, dated September 2S, 

1901. filed with the Secretary of the Commission 
September 30. 1981 

1 We note. However, that, depending on the 
factual circumstances. Capitol's sales to the 
Daytboro customers may be first sales”, as that 
term is defined in the Natural Gas Policy Act of 1978 
(NCPA). If that is the case, the pricing provisions of 
NGPA Title l apply 

1 See Attachment A for rate schedule 
designations and customer identification. 


Public notice of the filing was issued 
on August 12.1981. with responses due 
on or before September 4.1981. On 
September 4.1981. Concord Electric 
Company and Exeter and Hampton 
Electric Company filed separate 
petitions to intervene. In addition, the 
New Hampshire Electric Cooperative. 
Inc., the Towns of Ashland, and 
Wolfeboro. and the Village Precinct of 
New Hampton. New Hampshire filed a 
joint petition to intervene. 

The intervenors contend that the 
proposed rates have not been shown to 
be just and reasonable, are not cost- 
based and are improperly designed. The 
intervenors therefore request a hearing. 
The joint petitioners request a one day 
suspension. 

Discussion 

The Commission finds that 
participation in this proceeding by each 
of the intervenors is in the public 
interest. Therefore, the petition to 
intervene will be granted. 

In view of the matters raised by the 
intervenors. we find that PSNH's revised 
rates have not been shown to be just 
and reasonable and may be unjust, 
unreasonable, unduly discriminatory or 
preferential, or otherwise unlawful. 
Accordingly, we shall accept the 
proposed rates for filing and suspend 
them as ordered below. 

In a number of suspension orders, 8 we 
have addressed the considerations 
underlying the Commission's policy 
regarding rate suspensions. For the 
reasons given there, we have concluded 
that rate filings should generally be 
suspended for the maximum period 
permitted by statute where preliminary 
study leads the Commission to believe 
that the filing may be unjust and 
unreasonable or that it might run afoul 
of other statutory standards. We have 
acknowledged, however, that shorter 
suspensions may be warranted in 
circumstances where suspension for the 
maximum period may lead to harsh and 
inequitable results. 

Such circumtances have been 
presented here. While the matters raised 
by the intervenors warrant further 
inquiry at hearing, our preliminary 
review suggests that the proposed rates 
may not produce excessive revenues. 
Under these circumstances, we believe 
that a nominal suspension and a refund 
obligation will adequately protect the 


* Eg. Boston Edison Co. Docket No- ER80-308 
(August 29. 1980) (five month *u*pcn*ionfc Alabama 
Power Co . Docket No*. ER 80-506, et at. (August 29. 

1980) (one day suspension): Cleveland Electric 
Illuminating Co*. Docket No. ER&M68 (August 22. 
1980) (one day suspension). 


affected customers pending a hearing. 
Furthermore, the only intervenors that 
have addressed the question of 
suspension have expressly requested 
that the rates be suspended for one day. 
Accordingly, we shall suspend the rates 
for one day to become effective, subject 
to refund, on October 7,1981. 

The Commission orders: 

(A) PSNH’s revised rates are hereby 
accepted for filing and are suspended 
for one day from sixty days after filing, 
to become effective, subject to refund, 
on October 7.1981. 

(B) Pursuant to the authority 
contained in. and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Act and by the Federal Power 
Act. particularly sections 205 and 206 
thereof, and pursuant to the 
Commission's rules of practice and 
procedure and the regulations under the 
Federal Power Act (18 CFR Ch. I), a 
public hearing shall be held concerning 
the justness and reasonableness of 
PSNH's rates. 

(C) The petitions to intervene in this 
proceeding are hereby granted subject 
to the Commission’s Rules of Practice 
and Procedure and the regulations under 
the Federal Power Act: Provided', 
however, That participation by such 
intervenors shall be limited to the 
matters set forth in their petitions to 
interevene: And provided, further. That 
the admission of such intervenors shall 
not be construed as recognition that 
they might be aggrieved by any order of 
the Commission in this proceeding. 

(D) The Commission staff shall serv e 
top sheets in this proceeding on or 
before October 7,1981. 

(E) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days of the service of top sheets in a 
hearing room of the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street, N.E.. Washington, D.C. 
20426. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
consolidate or sever and motions to 
dismiss) as provided in the 
Commission’s rules of practice and 
procedure. 

(F) The Secretary shall promptly 
publish this order in the Federal 
Register. 












Federal Register / Vol. 46. No. 196 / Friday. October 9. 1981 / Notices 


50127 


By the Commission. 

Kenneth F. Plumb. 

Secretary, 

Attachment A —Public Service Company 
of New Hampshire 

DocMlNo £081-660-000 

Horn: Genera* Rata mom lor Sa W h o* ei ala Customer* 
FUd Augu*i 7. 1981 



Oaaignabona 


Customer 

FEBC 

rale 

ached- 

1*8 

Supplement ' 
No 

Superseded 

•upptement 

NO 

(1) Concord Electric 
Compeny 

24 

12- 

I 

(7) Town of Ashland 

28 

12..- J 

It. 

(3| The Now 

•lampion V*a*>a 
Praonct 

29 

12. 

11. 

4) and 

Mampion Electric 
i’-ompany 

36 

12 

11. 

>5) Town of 

WoNbor# 

72 

12 _ - 

11. 

(5) New Hampahe* 
Fladrtc 

i ooperoto* 

71 

13. ... 

12. 

(7) Now Hampshire 
Electric 
• ooporalwa. 

50 

»0th 
rawed 
sheet No 

1 lo 

erf** B 

9th rawed 
•fleet No 

1 to 

eattfaB 


(FR Doc 81 -29410 Filed 10-6-61 8:45 *m| 
IVILUNQ COO€ 8717-02-81 


I Docket No. RP81-139-000) 

Raton Natural Gas Co.; Change in 
Rates 

Octobers. 1981. . 

Take notice that Raton Natural Gas 
Company (Raton) on September 23. 

1901* tendered for filing, proposed 
changes in its FERC Gas Tariff. Volume 
No. 1, consisting of Twenty-sixth 
Revised Sheet No. 3a. The change in rate 
ts for jurisdictional sales and service. 

Raton states that the instant minor 
change in rates is designed to enable 
Raton to recover increases in operating 
costs, increased return and related 
income tax requirements. The proposed 
rates would increase revenues by 
SU.054. 

Copies of Raton’s Tiling are on file 
with the Commission and are available 
for public inspection. In addition, copies 
have been served on Raton’s 
jurisdictional Customer and the New 
Mexico Public Service Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Knergy Regulatory Commission. 025 
North Capitol Street, NE.. Washington. 
D.C .20428, in accordance with §§ 1.0 
and 1.10 of the Commission's rules of 
practice and procedure (10 CFR 1.0. 

110). All such petitions or protests 
should be filed on or before October 20, 


1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc 81-294,1 FUrt 10-8-81 MS am) 

BILLING COO£ 8717-02-M 


(Docket No. CP81-527-000) 

Sea Robin Pipeline Co.; Application 

October 5.1981 

Take notice that on September 21. 

1981. Sea Robin Pipeline Company 
(Applicant), P.O. Box 1470, Houston. 
Texas 77001. filed in Docket No. CP81- 
527-000 an application pursuant to 
Section 7(b) of the Natural Gas Act for 
permission and approval to abandon 
four surplus compressors presently 
installed at East Cameron Area Block , 
270. offshore Louisiana, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

It is stated that Pennzoil Producing 
Company (Pennzoil) is the operator of 
East Cameron Block 270 and that 
Applicant owns an undivided 60 percent 
interest in the eight compressor leases 
and in the appurtenant facilities located 
at Block 270 with the remaining 40 
percent interest owned by Mobil Oil 
Exploration & Producing Southeast Inc. 
(Mobil). Pennzoil, it is asserted, has 
informed Applicant and Mobil that the 
need for single stage compression on 
Block 270 has diminished to the point 
where four of the eight compressor units 
are no longer needed. Applicant, 
therefore, requests authorization to 
abandon the four units which Applicant 
and Mobil would remove from Block 
270. 

Applicant explains that in order to 
eliminate the lease obligation to pay 
$8,977 rental per compressor per month 
on the four surplus compressors pending 
receipt of abandonment authorization. 
Applicant and Mobil elected to exercise 
the purchase option applicable to each 
of the four surplus compressors. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23,1981, file with the Federal Energy 
Regulatory Commission. Washington. 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 


protests Hied with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must Tile a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's rules of 
practice and procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on Its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised. It will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(PR Doc 61-29458 FU*<J 10-8-61-8:4$ »m\ 

BILLING COO€ 8717-62-41 


[Docket No. RA81-75-0001 

Southwestern Refining Co., Inc.; Filing 
of Petition for Review 

October 2.1981. 

Take notice that Southwestern 
Refining Co.. Inc. on September 25,1981 
filed a Petition for Review under 42 
U.S.C. 7194(b) (1977) Supp. from an 
order of the Secretary of Energy 
(Secretary). 

Copies of the petition for review have 
been served on the Secretary and all 
participants in prior proceedings before 
the Secretary. 

Any person who participated in the 
prior proceedings before the Secretary 
may be a participant in the proceeding 
before the Commission without Tiling a 
petition to intervene. However, any such 
person wishing to be a participant is 
requested to Tile a notice of participation 
on or before October 16,1981. with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE.. 
Washington, D.C. 20428. Any other 
person who was denied the opportunity 
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to participate in the prior proceedings 
before the secretary or who is aggrieved 
or adversely affected by the contested 
order, and who wishes to be a 
participant in the Commission 
proceeding, must file a petition to 
intervene on or before October 16.1981, 
in accordance with the Commission’s 
rules of practice and procedure (18 CFR 
1.8 and 1.40(e)(3)). 

A notice of participation or petition to 
intervene Filed with the Commission 
must also be served on the parties of 
record in this proceeding and on the 
Secretary of Energy through John 
McKenna, Office of General Counsel, 
Department of Energy, Room 6H-025, 
1000 Independence Avenue, SW., 
Washington. D.C. 20585. 

Copies of the petition for review are 
on File with the Commission and are 
available for public inspection at Room 
1000, 825 North Capitol St.. NE., 
Washington. D.C. 20426. 

Kenneth F. Plumb, 

Secretory. 

|FR Doc 81- 29424 Fifed II44 am) 

BILLING COOC 6717-02-M 


(Docket No. RP81-103-000! 

State of Michigan and Michigan Public 
Service Commission; Complaint 

October 2.1981. 

Take notice that on August 6,1981, the 
State of Michigan and its Public Service 
Commission (Michigan) tendered for 
filing a petition for order to show cause, 
request for immediate suspension and 
demand for evidentiary hearing against 
Trunkline Gas Company (Trunkline). 

Michigan states as follows: (1) That 
Section 1 of the Natural Gas Act does 
not grant the Commission jurisdiction to 
compel a non-jurisdictional local gas 
distribution company to take or pay for 
a minimum volume of gas. through a 
tariff for a jurisdictional company that 
sells gas to the local company; (2) that 
the minimum annual bill provision in 
Trunkline’s tariff is inconsistent with the 
Natural Gas Act, because it inhibits 
competitive market allocation of 
resources and leads to artificially high 
prices to the consumers; moreover the 
take-or-pay provision in the minimum 
annual bill prevents gas distribution 
utilities from seeking lower priced gas 
elsewhere and creates artificial market 
forces that drive up gas prices beyond 
the real deregulated market price; (3) 
that the minimum annual bill provision 
is set at an arbitrary level with no 
economic juatiFication and is unjust and 
unreasonable; (4) that the annual bill 
provision is inconsistent with 
deregulation under the Natural Gas 


Policy Act of 1978; (5) that the annual 
bill provision is inconsistent with the 
purposes of the National Energy 
Conversation Act of 1978; (6) that the 
take-or-pay requirement is outmoded 
due to the change in circumstances in 
the marketplace. 

Michigan requests that the 
Commission: (1) Investigate and conduct 
an evidentiary hearing into the matters 
complained of; (2) order Trunkline to 
show cause why the minimum annual 
bill requirement in its tariff Rate 
Schedule P-2 should not be eliminated; 
(3) immediately suspend the minimum 
annual bill provision of Trunkline's 
tariff, and all charges or payments 
thereunder, pending an evidentiary 
hearing, or at a minimum declare that all 
charges or payments made under the 
minimum annual bill provision from the 
date of this complaint shall be collected 
subject to full refund pending 
completion of hearings and issuance of a 
Final commission order in this 
proceeding; (4) eliminate the minimum 
annual bill requirement or. alternatively, 
modify the minimum annual bill 
requirement by setting a fixed rate at a 
specified dollar level. 

Copies of this Filing were served upon 
Trunkline and Consumers Power 
Company. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE., 
Washington. D.C. 20426. in accordance 
with §§ 1.8 and 1.10 of the Commission's 
rules of practice and procedure (18 CFR 
1.8,1.10). All such petitions or protests 
should be filed on or before November 2, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FK Doc 81-29426 Fifed 10-4HH: Mi an) 

BILLING COOC 6717-02-41 


[Docket No. CP81-478-000) 

Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Application 

October 5,1981. 

Take notice that on August 24.1981, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Applicant), 
P.O. Box 2511, Houston. Texas 77001. 
filed in Docket No. CP81-478-000 an 


application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing the transportation of natural 
gas for the account of Michigan 
Wisconsin Pipe Line Company (Mich 
Wis), all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that pursuant to the 
terms of a gas transportation agreement 
dated July 15,1981, it would receive 
natural gas for the account of Mich Wis 
in West Cameron Area Block 601. 
offshore Louisiana, and deliver such gas 
for the account of Mich Wis at a point 
on Applicant's Louisiana Coastal line at 
Applicant's Mile Post 509 + 3.75 miles 
near Egan. Louisiana. It is indicated that 
Applicant would deliver up to 10,000 
Mcf of natural gas per day and that 
Applicant would have the right but not 
the obligation to accept volumes in 
excess of 10,000 Mcf per day which may 
be tendered by Mich Wis. 

Applicant proposes to charge Mich 
Wis a volume charge of 7.28 cents per 
Mcf with a provision for a minimum 
monthly bill. Mich Wis would also 
provide to Applicant volumes of natural 
gas equal to 1.93 percent of the volumes 
received for transportation to 
compensate for Applicant’s fuel and use 
requirements. 

Applicant asserts that the proposed 
transportation service would not pre¬ 
empt the pipeline capacity needed for or 
have any impact on any existing firm 
service being rendered by Applicant nor 
Applicant's need for capacity for its own 
use because the proposed service would 
be rendered only when in Applicant's 
sole opinion its operating conditions 
permit. Further, it is maintained that the 
proposed service would be beneficial to 
Mich Wis since it would provide the 
means for Mich Wis to receive a gas 
supply into its system without Mich Wis 
having to construct and operate 
facilities duplicative to those of 
Applicant. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23,1981, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
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wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc t1-2S04 ru*d 10-4-41; *4ft am) 

BMJJNG COOC 4717-02-41 


(Docket No. CP81-512-0001 

Texas Eastern Transmission Corp. et 
at; Application 

October 5.1981. 

Take notice that on September 11, 
1981, Texas Eastern Transmission 
Corporation (Texas Eastern), P.O. Box 
2521. Houston, Texas 77001, 
Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston, Texas 77251, and Natural Gas 
Pipeline Company of America (Natural). 
122 South Michigan Avenue, Chicago, 
Illinois 60603. filed In Docket No. CP81- 
512-000 a joint application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorising the construction 
and operation of natural gas pipeline 
facilities in the Vermilion area, offshore 
Louisiana, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicants propose to construct and 
operate the following facilities and own 
the interests indicated for the 
attachment of gas to be purchased by 
Applicants in the Vermilion area, 
offshore Louisiana. Blocks 369.370 and 
386: 


Qmnnhppwinuy 



tmSmrn 

Tmneco 

Neural 

207 mlet of tJUncft Pipe- 
Int (A Platform (V369) to 

PC313) _ 

43 129 

4X29 

1X561 

1*7 m tee of Stooh ppeftne 
(B Platform V386) to A 
PWliorm (V360) 

7a 193 

0 

23907 

3 00 rmtoe of 6-inch C*pcfjne 
(C Platform (VS70) to A 

PWfrvra (V'VW)} 

0 

100 

0 





It is asserted that such facilities would 
by means of a subsea tie-in connect the 
three blocks to Texas Eastern's existing 
system in East Cameron Block 312. 

Applicants state that the proposed 
facilities would cost $18,341,000 which 
would be divided among Applicants 
according to their percentage ownership 
with Texas Eastern operating the 
facilities. The proposed facilities, it is 
explained, would be financed initially 
through revolving credit arrangements, 
short-term loans and funds on hand with 
permanent financing undertaken as part 
of Applicants' respective overall long¬ 
term financing programs at later dates. 

It is stated that Texas Eastern has 
contracted with Marathon Oil Company. 
Louisiana Land Offshore Exploration 
Company, Aminoil USA. Inc. and 
Amerada Hess Corporation to purchase 
75 percent and 77 percent respectively, 
of the gas produced in Vermilion Block 
369 and Vermilion Block 386, that 
Natural would purchase 25 percent and 
23 percent, respectively, of the ga9 
produced in Vermilion Block 369 and 
Vermilion Block 386. and that Transco 
has contracted with Shell Oil Company 
for 100 percent interest in Vermilion 
Block 370. Applicants estimate that 
approximately 39.900.000 Mcf of 
recoverable proved gas reserves would 
be available from the area for delivery 
through the proposed facilities and that 
total deliverability from such area is 
expected to be approximately 31,000 
Mcf per day. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
23.1981, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
rotests filed with the Commission will 
e considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party In 
any hearing therein must file a petition 


to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the National Gas 
Act and the Commission's rules^of 

E ractice and procedure, a hearing will 
e held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[PR Doc II-3MJ9 FU»d 10-4-41; 444 mm] 

BILLING COOC 1717-02*44 


[Docket No. CP81-359-001J 

United Gas Pipe Une Co. and 
Transcontinental Gas Pipe Line Corp.; 
Petition To Amend 

October 5.1981. 

Take notice that on September 14, 
1981, United Gas Pipe Line Company 
(United), P.O. Box 147a Houston, Texas, 
and Transcontinental Gas Pipe Line 
Corporation (Transco). P.O. Box 139a 
Houston, Texas 77251, filed in Docket 
No. CP81 -359-001 a joint petition to 
amend the order issued October 2a 
198a in said docket pursuant to Section 
7(c) of the Natural Gas Act so as to 
authorize Transco to own and operate 
jointly with United certain offshore 
pipeline and related facilities, all as 
more fully set forth in the petition to 
amend which is on file with the 
Commission and open to public 
inspection. 

It is stated that the order issued 
October 28.1980, authorized United to 
construct own and operate 5.3 miles of 
10-inch pipeline and related facilities to 
connect high Island Area, South 
Addition, Block A-443, offshore Texas, 
to a sub-sea tap on the 30-inch West Leg 
of High Island Offshore System in High 
Island Area, East Addition, Block A-283. 

It is asserted that Transco has 
contracted to purchase 40 percent 
interest of Mobil Producing Texas & 

New Mexico Inc. and 20 percent interest 
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of Diamond Shamrock Corporation in 
Block A-443 leaving United with the 40 
percent interest of Union Oil Company 
of California. 

It is submitted that in order to assist 
Transco in effectuating receipt of its gas 
supplies in Block A-443. United has 
agreed to permit Transco to share in the 
ownership and operation of the facilities 
which United was previously authorized 
to construct and operate pursuant to a 
pipeline ownership, design, construction 
and installation agreement dated August 
26.1981. between United and Transco. 
Hence Applicants request herein 
authorization for Transco to own and 
operate 60 percent of the facilities 
authorized by order issued October 28. 
1980, in Docket No. CP81-3S9. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
October 23.1981. file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR13 or 1.10) and the 


regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must Tile a 
petition to intervene in accordance with 
the Commission's rules. 

Kenneth F. Plumb. 

Secretary. 

(Fit Doc ei-»O0 FUed a45 *m| 

8JLUHG COOC §717-02-* 


(Docket No. ER81-753-000) 

Washington Water Power Co.; Filing 

October 2.1981. 

The filing Company submits the 
following: 

Take notice that Pacific Power & Light 
Company (PP&L) on September 22.1981. 
tendered for filing a Certificate of 
Concurrence with the Washington 
Water Power Company's (WWP) filing 
of a Transmission Agreement dated and 


executed on October 31.1980 by PP&L, 
between WWP and PP&L which applies 
to the exchange of transmission services 
between the parties. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to Intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE.. Washington. 
D.C. 20426. in accordance with $$ 1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before October 19, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

IF* Doc 61-2JM27 FUud 10-S-S1. S45 uni 
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The above notices of determination 
were received from the indicated 
Jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a "D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An ( # ) before the 
Control (JD) number demotes additional 
purchasers listed at the end of the 
notice. 

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission's Division of Public 
Information. Room 1000. 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may. in accordance with 18 CFR 275.203 
and 275.204. hie a protest with the 
Commission bn or before October 26, 
1981. 

Categories within each NCPA section 
are indicated by the following coder 

Section 102-1: New OCS lease: 

102-2: New well (2.5 mile rule) 

102-3: New well (1000 ft rulo) 

102-4: New onshore reservoir 
102-5: New reservoir on old OCS lease 
Section 107-DP 15,000 feet or deeper 
107-CB. Ceopressured brine 
107-CS: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation 

107- RT: Recompletion tight formation 
Section 108: Stripper well 

108- SA: Seasonally effected 
108-ER: Enhanced recovery 
108-PB: Pressure buildup 

Kenneth F. Plumb. 

Secretary. 

[FR Doc S1-2MI2 Fifed UMMH MS miJ 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a "D" 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JO) number denotes additional 
purchasers listed at the end of the 
notice. 

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission's Division of Public 
Information. Room 1000, 825 North 
Capitol St., Washington, D C, Persons 
objecting to any of these determinations 
may. in accordance with 18 CFR 275.203 
and 275.204. file a protest with the 
Commission on or before October 20. 
1981. 

Categories within each NGPA section 
are indicated by the following codes: 

Section 102-1: New OCS (ease: 

102- 2: New well (2.5 mile rule) 

103- 3: New well (1000 ft rule) 

102-4: New onshore reservoir 

1Q3-5: New reservoir on old OCS lease 
Section 107-DP 15.000 feet or deepen 
107-GB: Ceopressured brine 
107-CS: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation 

107- RT: Recompletion tight formation 
Section 108: Stripper well: 

108- SA: Seasonally affected 
108-ER: Enhanced recovery 
106-PB: Pressure buildup 

honneth F. Plumb, 

Secretary. 

|KR Doc 81-2MU HWd 10-8-81: *45 am) 

BILLING COOC 8450-01-41 


ENVIRONMENTAL PROTECTION 
AGENCY 

1 TSH-FRL 1955-7; OPTS-51330I 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of interim 


policy published in the Federal Register 
of May 15.1979 (44 FR 28558) and 
November 7.1980 (45 FR 74378). This 
notice announces receipt of seven PMNs 
and provides a summary of each. 
dates: Written comments by: December 
4,1981. PMN 81-500, 81-501, 81-502. 81- 
503, 81-504, 81-505, 81-506. 
adoress: Written comments, identified 
by the document control number 
M (OPTS-51330)" and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency. Rm, 
E-409,401 M SU SW., Washington. DC 
2046a (202-755-5687). 

FOR FURTHER INFORMATION CONTACT: 
David Dull, Acting Chief. Notice Review 
Branch. Chemical Control Division (TS- 
794). Office of Toxic Substances, 
Environmental Protection Agency. Rm. 
E-216, 401 M St., SW„ Washington. DC 
204(30 (202-426-2801). 

SUPPLEMENTARY INFORMATION: The 
following are summaries of information 
provided by the manufacturer on the 
PMNs received by EPA: 

PMN 81-500 

Close of Review Period . January 3, 

1982. 

Manufacturer's Identity. The Sherwin 
Williams Company, 10909 South Cottage 
Grove Avenue. Chicago IL 60628. 

Specific Chemical Identity. 2- 
dodecyl-9-H-thioxanthen-9-one. 

Use. The manufacturer states that the 
PMN substance will be used as a 
photosensitizer for radiation curable 
inks and coatings. X 
Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Properties 

Appearance—Liquid with slightly 
sweet odor. 

Specific gravity (11*0=1. 240 *C)— 

1.07. 

Boiling point—300* C @ 12 mm/Hg. 
Flash point (closed cup)—222* C. 
Solubility: water percent by weight @ 
24*C—3.7. 

Vapor density—13.19. 

Percent volatile—2.33 @ 115* C 
Color—Yellowish brown. 

Vapor pressure @ 20* C—0.79 mm/Hg. 
Freezing point—< —25* C. 

Evaporation rate (butyl acetate=1)— * 

< 0 . 1 . 

Toxicity Data 

Acute oral toxicity LD» (rat)—15,000 

mg/M- 

Acute dermal toxicity LD*o (rabbit)— 
>2,000 mg/kg. 

Primary skin irritation (rabbit)— 

Slightly irritating. 


Eye irritation (rabbit)—Non-irritant. 

Delayed dermal sensitization (guinea 
pig)—Non-sensitizing. 

Exposure. The manufacturer states 
that during manufacture 4 workers may 
experience dermal exposure 2 hrs/day, 
360 days/yr during discharge, process 
check and quality control check. 

Environmental Release/Disposal. The 
manufacturer states that 1,000-10,000 
kg/yr will be released to the water 2 
hrs/day, 360 days/yr. Disposal is to a 
publicly owned treatment works 
(POTW). 

PMN 81-501 

Closed of Review Period. January 3, 
1982. 

Manufacturer's Identity . Claimed 
confidential business information. 
Organization information provided: 

Manufacturing site—Middle Atlantic. 

Standard Industrial Classification 
Code—285: e. 

Special Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Polyster of a 
substituted aikanedio! and 
carbomonocyclic anhydride. 

Use. Claimed confidential business 
information. Generic use information 
provided: The manufacturer states that 
the PMN substance will be used in an 
open use. 


Production Estimates 



Kilogram* por ym 

Mfwnum 

MiMrurn 

1«t ywf 

o 

20.000 

80.000 

150.000 


20.000 
80 000 

3d yoar 



Physical/Chemical Properties 

Flash point—118* F. 

Acid value—8.8 mg KOH/gm. 

Color value (Gardner)—6. 

Percent total solids (weight)—77.4. 

Toxicity Data. No data were 
submitted. 

Exposure. The manufacturer states 
that during manufacture and processing 
125 workers may experience dermal, 
inhalation and occular exposure up to 6 
hrs/day, up to 63 days/yr during * 
extraction, sampling and filling. 
Concentration levels will average and 
peak at 0-1 part per million (ppm). 

Environmental Release/Disposal. The 
manufacturer states that less than 10 kg/ 
yr will be released to the air and water 
and from 10-10,000 kg/yr to the land. 
Trace amounts of entering ingredients 
and solvents may be vented through 
scrubber and continuous exhaust. Water 
and by-product will be released via the 
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decanter and reprocessed for industrial 
use. Disposal is by incineration. 

PMN 81-502 

Close of Review Period. January 3. 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organization information provided: 
Annual sales—Over $500,000,000. 
Manufacturing site—East North 
Central. 

Standard Industrial Classification 
Code—2821. 

Specific Chemcia! Identity. Claimed 
confidential business information. 
Generic name provide: Polymer of epon 
resin and alkanedioic acid. 

Use. The Manufacturer states that the 
PMN substance will be used in coatings. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemicol Properties 

Acid number—<1. 

Weigh t /ga 1 Ion—9.1—9.3. 

Hydroxyl value—85 - 95. 

Molecular weight—3,100 (determined 
by GPC). 

Toxicity Data. No data were 
submitted. 

Exposure. The manufacturer states 
that there will be no exposure. 

Environmental Release/Disposal. The 
manufacturer states that no release to 
the environment is anticipated. 

PMN 81-503 

Close of Review Period. January 3, 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organization information provided: 
Annual sales—Over $500,000,000. 
Manufacturing site—East North 
Central. 

Standard Industrial Classification 
Code—2821. 

Specific Chemcial Identity. Claimed 
confidential business information. 
Generic name provided: Copolymer of 
alkylacrylates and methacrylates. 

Use. The manufacturer states that the 
PMN substance will be used in coatings. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemicol Properties 

Acid number—22-28. 

Weight/gallon—9.0-9.4. 

Hydroxyl value—90-110. 

Molecular weight—6,600 (determined 
by GPC). 

Toxicity Data. No data were 
submitted. 

Exposure . The manufacturer states 
that there will be no exposure. 

Environmental Release/Disposal. The 
manufacturer states that no release to 
the environment is anticipated. 


PMN 81-504 

Close of Review Period. January 3, 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organization information provided: 

Annual sales—Over $500,000,000. 

Manufacturing site—East North 
Central 

Standard Industrial Classification 
Code—2821. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Copolymer of 
alkylacrylates and methacrylates. 

Use . The manufacturer states that the 
PMN substance will be used in coatings. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Properties 

Acid number—30-40. 

Weight/gallon—9.1-9.3. 

Hydroxyl value—75-85. 

Molecular weight—7,450 (determined 
by GPC). 

Toxicity Data. No data were 
submitted. 

Exposure. The manufacturer states 
that there will be no exposure. 

Environmental Release/Disposal. The 
manufacturer states that no release to 
the environment is anticipated. 

PMN 81-505 

Close of Review Period. January 3, 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organization information provided: 

Annual sales—Over $500,000,000 

Manufacturing site—East North 
Central 

Standard Industrial Classification 
Code—2821 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Copolymer of 
alkylacrylates and methacrylates. 

Use. The manufacturer states that the 
PMN substance will be used in coatings. 

Production Estimates . Claimed 
confidential business information. 

Physical/Chemical Properties 

Acid number—20-25. 

Weight/gallon—9.1-9.3. 

Hydroxyl value—100-110. 

Molecular weight—4.900 (determined 
by GPC). 

Toxicity Data. No data were 
submitted 

Exposure. The manufacturer states 
that there will be no exposure. 

Environmental Release/Disposal. The 
manufacturer states that no release to 
the environment is anticipated. 


PMN 81-506 

Close of Review Period. January 3, 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organization information provided; 
Annual sales—Over $500,000,000 
Manufacturing site—East North 
Central 

Standard Industrial Classification 
Code—2821. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Copolymer of 
alkylacrylates and methacrylates. 

Use. The manufacturer states that the 
PMN substance will be used in coatings. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Properties 

Acid number—13-17. 

Weight/gallon—8.8-8.9. 

Hydroxyl value—70-80. 

Molecular weight—9.000 (determined 
by GPC). 

Toxicity Data. No data were 
submitted 

Exposure . The manufacturer states 
that there will be no exposure. 

Environmental Release/Disposal. The 
manufacturer states that no release to 
the environment is anticipated. 

Daled: October 5.1961. 

Woodson W. Bercaw. 

A cting Director for Mamgement Support 
Division. 

(TO Doc ftl-aMM BW 10-6-61; &4S «ia| 

8ILLJNO COOC 6560-31 -41 


ITSH-fRi. 1955-6; OPTS-51329] 

Certain Chemicals Premarxifacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of interim 
policy published in the Federal Register 
of May 15.1979 (44 FR 28558) and 
November 7,1960 (45 FR 74378). This 
notice announces receipt of two PMNs 
and provides a summary of each. 
dates: Written comments by: PMN 81- 
498 and 81-499, November 30,1981. 
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address: Written comments, identified 
by the document control number 
M (OPTS-51329)" and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793). Office of 
Pesticides and Toxic Substances. 
Environmental Protection Agency, Rm. 
E-409,401 M St., SW.. Washington. DC 
20460 (202-755-6687). 

FOR FURTHER INFORMATION CONTACT: 
David Dull. Acting Chief. Notice Review 
Branch, Chemical Control Divison (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-218,401 M St., SW., Washington, DC 
20460 (202-426-2601). 

SUPPLEMENTARY INFORMATION: The 
following are summaries of information 
provided by the manufacturer on the 
PMNs received by EPA: 

PMN 81-498 

Close of Review Period. December 30, 
1981. 

Manufacturer's Identity . Claimed 
confidential business information. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: 
Disubstitutedpolycarbocycle. 

Use. Claimed confidential business 
information. Generic use information 
provided: The manufacturer states that 
the PMN substance will be used as a 
minor component of a formulation used 
by a limited number of specialized 
industrial customers. 


Production Estimates 



Kiogrami 

P 

max* 

1«f y +M .. 

100 

. . 

300 

. 

600 



Physical/Chemical Properties 

Melting point—250* C. 

Solubility: water—<0.1%; octanol— 

< 0 . 1 %. 

Toxicity Data. No data were 
submitted. 

Exposure . The manufacturer states 
that during manufacture and processing 
10 workers may experience dermal and 
inhalation exposure up to 1.5 hrs/day, 
up to 10 days/yr during manual transfer 
operations. During use a maximum of 
100 customers will have employees who 
could experience dermal exposure. 

Environmental Release/Disposai The 
manufacturer states that there will be no 
release to the land, essentially none to 
the air, and 0-0.5 kg/yr to the water. 
Disposal is by incineration and 
biological treatment system. 


PMN 81-499 

Close of Review Period. December 30. 
1981. 

Manufacturer's Identity . Claimed 
confidential business information. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: 
Pentasubstitutedbenzopyran. 

Use . Claimed confidential business 
information. Generic use information 
provided: The manufacturer states that 
the PMN substance will be used as a 
minor component of a formulation used 
by a limited number of specialized 
industrial customers. 


Production Estimates 



Mograma 
fmymr 
mt tmurn 

lit year . . 

66000 

130,000 

150.000 

Art yaar 

3d yaat 



Physical/Chemical Properties 

Melting point—9* G 
Solubility: water—0.04 part per 
million (ppm); octanol—1.0-10.0%. 

Vapor pressure—0.01 mm/Hg @ 25* C. 

Toxicity Data 

Acute oral toxicity LD M (rat)—>3,000 
mg/kg. 

Acute dermal toxicity LD» (rat)—>20 
mg/kg. 

Skin irritation (rabbit)—Slight 
Eye Irritation (rabbit)—Slight. 

Skin sensitization—Low. 

Repeated 10-day skin application— 
Moderate exacerbation of the irritative 
response. 

Environmental Test Data 
COD—2.75 g / g. 

LC* (daphnia magna}—0.045 ppm. 
Exposure . The manufacturer states 
that during manufacture and processing 
105 workers may experience dermal and 
inhalation exposure 2 hrs/day up to 100 
days/yr during manual transfer 
operations. 

Environmental Release/Disposai The 
manufacturer states that during 
processing 0-500 kg/yr will be released 
to land. 0-12 kg/yr released to air and 0- 
60 kg/yr to water. 

Dated: October 5,1981. 

Woodson W. Berea w. 

Acting Director for Management Support 
Division. 

|FR Doc 6J-3M57 PUed 10441: *45 Ml) 

BILLING 0006 *560-31-41 


l ER-FRL-1955-8) 

Availability of Environmental Impact 
Statements 

agency: Office of Federal Activities> 
(A-104), Environmental Protection 
Agency. 

purpose: This notice lists the 
environmental impact statements (ElS's) 
which have been officially filed with the 
EPA and distributed to Federal agencies 
and interested groups, organizations and 
individuals for review pursuant to the 
Council on Environmental Quality's 
regulations (40 CFR Part 1506.9) during 
the week of September 28,1981 to 
October 2.1981. 

REVIEW PERIODS: The 45-day review 
period for draft ElS’s listed in this notice 
is calculated from October 9.1981 and 
will end on November 23.1981. The 
> 30-day review period for final EIS’s as 
calculated from October 9.1981 will end 
on November 9,1981. 
eis availability: To obtain a copy of an 
E1S listed in this notice you should 
contact the Federal agency which 
prepared the EIS. If a Federal agency 
does not have the EIS available upon 
request you may contact the Office of 
Federal Activities, EPA, for further 
information. Copies of EIS's previously 
filed with EPA or CEQ which are no 
longer available from the originating 
agency are available with charge from 
the following source: Information 
Resources Press, 1700 North Moore 
Street. Arlington. Virginia 22209. (703) 
558-8270. 

FOR FURTHER INFORMATION CONTACT! 

Kathi L. Wilson. Office of Federal 
Activities, Environmental Protection 
Agency. 401 M Street, SW., Washington. 
DC 2046a ( 202 ) 245-3006. 

Dated: October 6,1961. 

Thomas R. Sheckells. 

Acting Director. Office of Federal Activities 
(A-104). 

Department of Agriculture , 

SCS: Draft—Mississippi County 
Spillway Protection Plan. Mississippi 
County. Missouri (EIS Order *810801) 

Army Corps of Engineers 

Draft—Sugar Creek Basin Flood Control 
and Conservation, Mecklenburg 
County. North Carolina and York and 
Lancaster Counties. South Carolina 
(EIS Order *810803) 

Draft—North Bay Marine Industrial Park 
Development, Coos County, Oregon 
(EIS Order #810818) 

Final—Cross Village Light-Draft Harbor. 
Emmett County. Michigan (EIS Order 
#810605) 
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Final—Geneva-On-The-Lake Small-Boat 
Harbor. Ashtabula County, Ohio; the 
review period for this EIS has been 
extended until November 15,1981 (EIS 
Order #810806) 

Final—Carolina Beach Inlet Navigation 
Project, New Hanover County. North 
Carolina (EIS Order #810811) 

Department of Energy 

Final Supplement—Texoma and Seaway 
Croup Sait Domes, SPR Phase III 
Development, Cameron Parish. 
Louisiana and Brazoria and Jefferson 
Counties. Texas (EIS Order #810815) 

Department of Housing and Urban 

Development 

Draft—Heather Hills Planned 
Development. Mortgage Insurance, 
Wake County. North Carolina (EIS 
Order #810808) 

Draft—Tri-County Residential 
Development Plan, Mortgage 
Insurance, Hillsborough, Pasco and 
Pinellas Counties, Florida (EIS Order 
#810809) 

Department of the Interior 

NPS: Draft—Chattahoochee River 
National Recreation Area, Cobb, 
Forsyth. Fulton and Gwinnett 
Counties, Georgia (EIS Order 
#810814) 

BLM: Final—APS/SDGAE 
Interconnection Project. Maricopa and 
Yuma Counties, Arizona and Imperial 
and San Diego Counties, California 
(EIS Order #810812) 

BR: Draft—Chikaskia Water Supply 
Project, Sedgwick. Butler, Kingman. 
Harper and Sumner Counties, Kansas 
and Grant and Kay Counties, 
Oklahoma; the review period for this 
EIS has been extended until 
December 31,1981 (EIS Order 
#810817) 

EXTENSION: GS; Draft—Smokey 
Canyon Phosphate Mine, Caribou 
County, Idaho—published Foderal 
Register September 25,1981—the 
review period for this EIS has been 
extended until November 18,1981 (EIS 
Order #810789 and #810770) 

EXTENSION: NPS: Draft—US 101 
Bypass, Redwood National Forest, 
Humboldt and Del Norte Counties, 
California—published Federal 
Register September 25,1981—the 
review period for this EIS has been 
extended until November 2a 1981 (EIS 
Order #810779) 

Department of Transportation 

FHWA: Final—CA-192 Shoulder 
Widening and Bridge Replacement, 
Santa Barbara County, California (EIS 
Order #810804) 

FHWA: Draft Supplement—US 27 
Reconstruction, Lansing to Ithaca, 


Clinton and Gratiot Counties. 
Michigan (EIS Order 4810800 ) 

Environmental Protection Agency 

EPAH: Draft—Offshore Platform 
Hazardous Waste Incineration 
Facility, Gulf of Mexico, Louisiana, 
Alabama, Georgia and Florida (EIS 
Order #810813) 

EPA8: Draft—Little Rock/Adams Field 
Wastewater Treatment Facilities, 
Grant, Pulaski County, Arkansas [EIS 
Order #810819) 

EPA6: Draft Supplement—Albuquerque 
Wastewater Treatment Facilities, 
Sludge Management Bernalillo 
County. New Mexico (EIS Order 
#810810) 

Federal Energy Regulatory Commission 

Draft—Trans-Anadarko Pipeline Project 
Texas, Arkansas, Oklahoma and 
Louisiana (EIS Order #810802) 

General Services Administration 

Draft—Denver/Bouldcr Federal Housing 
Program, Arapahoe, Boulder, Denver, 
Douglas, Gilpin and Jefferson 
Counties. Colorado (EIS Order 
#810807) 

Nuclear Regulatory Commission 

Final—Comanche Peak Steam Electric 
Station. Units 1 and 2, Somervell 
County, Texas (EIS Order #810818) 

(FK Dec. SI-2SHCH Plied tO-S-CL *45 *m) 

BILLING COOC 4!*0-37~M 


[ ER-FRL-1958-1) 

Comments on Environmental Impact 
Statements and Other Actions 
Impacting the Environment; 

Availability of Report 

agency: Office of Federal Activities (A- 
104). Environmental Protection Agency. 
purpose: Pursuant to the requirements 
of section 102(2)(c) of the National 
Environmental Policy Act of 1969. and 
section 309 of the Clean Air Act, as 
amended, the Environmental Protection 
Agency (EPA) has reviewed and 
commented in writing on Federal agency 
actions impacting the environment 
SUMMARY OF NOTICE: A report which 
identifies EPA’s comments on ElS’s and 
other actions impacting the environment 
which were released during September 
1981 has been prepared and is available 
upon request To obtain a copy of this 
report you should contact: Ms. Kathi L 
Wilson, Office of Federal Activities (A- 
104). U.S. Environmental Protection 
Agency, Washington. D.C. 20460. 
CONTENTS of REPORT. The report 
contains the type and title of the 
document reviewed by EPA. The agency 
responsible for preparing the document. 


the EPA review control number, the 
classification of the nature of EPA v s 
comments for draft EIS’s and a summary 
of the EPA’s comments is given for final 
EIS’s and other actions. 

Dated: October 6,1981. 

Thomas R. Sbockell*. 

Acting Director\ Office of Federal Activities. 

IKK Doc. B1-2MM KU*d 10-4-tl: M3 on) 

BILLING COOC SMO-37-41 


(PH-FRL 1955-4; OPP-50554) 

Extension of Experimental Use Permits 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has granted 
experimental use permits to the 
following applicants. These permits are 
in accordance with, and subject to, the 
provions of 40 CFR Part 172, which 
defines EPA procedures with respect to 
the use of pesticides for experimental 
purposes. 

FOR FURTHER INFORMATION CONTACT 

The product manager cited in each 
experimental use permit at the address 
below; Registration Division (TS-767C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 1921 
Jefferson Davis Highway, Arlington, VA 
22202. 

SUPPLEMENTARY INFORMATION: EPA has 

issued the following experimental use 
permits; 

1471-EUP-43. Elanco Products 
Company, 740 South Alabama St., 
Indianapolis, IN 462A5. This 
experimental use permit allows the use 
of 6,500 pounds of the herbicide 
tebuthiuron on rangeland and 
pastureland to evaluate brush control. A 
total of 3,110 acres ore involved. The 
program is authorized in the States of 
Alabama. Arkansas, California, 

Colorado. Connecticut, Delaware, 

Florida, Georgia, Idaho. Illinois, Indiana, 
Iowa. Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, Michigan, 
Minnesota, Mississippi, Missouri. 
Montana, Nebraska, Nevada, New 
Hampshire. New Jersey. New York, 

North Carolina, North Dakota, Ohio, 
Oregon. Pennsylvania, Rhode Island, 
South Carolina. South Dakota, 

Tennessee, Utah, Vermont. Virginia, 
Washington, West Virginia, Wisconsin, 
and Wyoming. The experimental use 
permit is effective from July 23.1981 to 
July 23,1982. A temporary tolerance for 
residues of the active ingredient in or on 
pasture grass and grass hay has been 
established. (Robert Taylor, PM 25, Rm. 
245, CM#2, (703-557-1800)) 
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279-EUP-81. FMC Corporation, 2000 
Market St., Philadelphia. PA 19103. This 
experimental use permit allows the use 
of 4.386 pounds of the insecticide 
permethrin on cotton to evaluate control 
of various insects. A total of 1.400 acres 
are involved. The program is authorized 
only in the States of Alabama, Arizona. 
Arkansas, California, Georgia, 

Louisiana. Mississippi. North Carolina. 
Oklahoma. South Carolina, and Texas. 
The experimental use permit is effective 
from July 10,1981 to July 10,1982. A 
permanent tolerance for resudues of the 
active ingredient in or on cottonseed has 
been established (40 CFR 180.378). 
(Franklin Gee, PM 17. Rm. 207. CM*2. 
(703-557-2690)) 

1021-EUP-26. McLaughlin Gormley 
King Company. 8810 Tenth Avenue 
North, Minneapolis. MN 55427. This 
experimental use permit allows the use 
of 48 pounds of the remaining supply 
(122 pounds originally authorized) of the 
insecticide 3-phenoxy-benzyl d-cis and 
trans-2.2-dimethyl-3-(2- 
methylpropenyljcyclopropanecarboxylate 
on marshland to evaluate control of 
mosquitoes and adult midges. A total of 
7,000 acres are involved. The program is 
authorized only in the States of 
California, Florida, Maryland. 

Minnesota and New Jersey. The 
experimental use permit is effective 
from August 8,1981 to August 8.1982, 

The permit is being issued with the 
limitation that none of the material will 
enter the food chain. (Franklin Gee. PM 
17, Rm. 207. CM*2. (703-557-2890)) 

707-EUP-95. Rohm and Haas Co.. 
Independence Mall West. Philadelphia, 
PA 19105. This experimental use permit 
allows the use of 4,850 pounds of the 
chemical hybridizing agent potassium 1* 
(p-chlorohenyl)-1.4-dihydroAj-methyl-4- 
oxo-pyridazine-3-carboxylate on wheat 
to evaluate hybridizing potential. A total 
of 3.200 acres are involved. The program 
is authorized only in the States of 
Colorado. Illinois. Indiana. Kansas, 
Michigan, Missouri, Nebraska, North 
Dakota. Ohio, Oklahoma, and Texas. 

The experimental use permit is effective 
from October 18.1981 to October 18, 

1982. A temporary tolerance for 
resudues of the active ingredient in or 
on wheat (second generation, grown out 
of the hybrid seed and untreated male 
parent) has been established. (Robert 
Taylor. PM 25. Rm. 245. CM#2. (703- 
557-1800)) 

Persons wishing to review these 
experimental use permits are referred to 
the designated product managers. 
Inquiries concerning these permits 
should be directed to the persons cited 
above. It is suggested that interested 
persons call before visiting the EPA 


Headquarters Office, so that the 
appropriate file may be made available 
for inspection purposes from 8:00 a.m. to 
4:00 p.m., Monday through Friday, 
excluding legal holidays. 

(Sec. 5.92 Slat. 819. as amended. (7 U S C. 
138)) 

Dated: September 24,1981. 

Douglas D. Campt, 

Director, Registration Division, Office of 
Pesticide Programs . 

(FR Doc. si-anse io-o-M; *«5 •«) 

BtUJMQ COOC SStt-U-M 


FEDERAL RESERVE SYSTEM 

Consumer Advisory Council; Meeting 

The Consumer Advisory Council will 
meet on Wednesday, October 28, and 
Thursday. October 29. The meeting, 
which well be open to public 
observation, will take place in Terrace 
Room E of the Martin Building. The 
October 28 session is expected to begin 
at 1 p.m. and to continue until 5 p.m. The 
October 29 session is expected to begin 
at 9 a.m. and to conclude at 3 p.m., with 
a lunch break from 1 to 2 p.m. The 
Martin Building is located on C Street 
Northwest, between 20th and 21st 
Streets in Washington. D.C. 

The Council's function is to advise the 
Board on the exercise of the Board's 
responsibilities with regard to consumer 
credit legislation and regulation. Time 
permitting, the Council will consider the 
following topics: 

1. Interest on Deposits 

A discussion of recent actions taken 
by the D1DC in implementing the 
Depository Institutions Deregulation Act 
of 1980. 

2. Consumer Education Issues 

A discussion of the Federal Reserve's 
role in consumer education. 

3. Consumer Use of EFT Services 

A discussion of problems (especially 
among low-income consumers and the 
elderly) associated with the use of 
electronic fund transfers, and whether 
these problems can be expected to 
increase with the rising use of EFT 
services by consumers. 

4. Future Sources of Home Financing 

A discussion of (1) an Administration- 
backed legislative proposal to expand 
the asset powers of federally chartered 
savings and loan associations, and (2) 
the potential effects that the proposal 
might have on consumers regarding 
availability of residential mortgage 
financing and housing. 


5. Pricing of Federal Reserve Bank 
Services 

A discussion of the policy 
implications for consumers of the 
Federal Reserve’s pricing of services. 

Other matters previously, considered 
by the Council or initiated by Council 
members also may be discussed. 

Persons wishing to submit to the 
Council their views regarding any of the 
above topics may do so by sending 
written statements to Ms. Kay Oliver, 
Secretary. Consumer Advisory Council, 
Board of Governors of the Federal 
Reserve System. Washington. D.C. 

20551. Comments must be received no 
later than close of business Friday. 
October 23, and must be of a quality 
suitable for reproduction. 

Information with regard to this 
meeting may be obtained from Mr. 
Joseph R. Coyne. Assistant to the Board, 
at (202) 452-3204. 

Board of Governors of the Federal Reserve 
System. October 5.1981. 

William W. WUes, 

Secretary of the Board\ 

(FR Doc t1-2Kre FUtd tO-O-tl; a 45 om) 

BILLING CODE •2)0-01-41 


GENERAL SERVICES 
ADMINISTRATION 

[Intervention Notice 141J 

Allegheny County Steam Heating 
Company, Pennsylvania Public Utility 
Commission; Proposed Intervention In 
Steam Service Abandonment 
Proceeding 

The General Services Administration 
(GSA) seeks to intervene in a 
proceeding before the Pennsylvania 
Public Utility Commission concerning 
the application of the Allegheny County 
Steam Heating Company for authority to 
discontinue steam service to customers 
in downtown Pittsburgh, including 
service to two Federal buildings. GSA 
represents the interests of the executive 
agencies of the United States 
Government as users of utility services. 

Persons desiring to make inquiries to 
GSA concerning this case should submit 
them in writing to Albert A. Vicchiolla, 
Assistant General Counsel. 
Transportation and Public Utilities 
Division, General Services 
Administration. 4251 Street. N.W.. Room 
3001. Washington, D.C. (mailing address: 
General Services Administration (LT). 
Chester A. Arthur Building. Washington 
D.C. 20406). 202-275-6101. on or before 
November 9,1981, and refer to this 
notice number. 
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Persons making inquiries are put on 
notice that the making of an inquiry 
shall not serve to make persons parties 
of record in the proceeding. 

(Section 201(a)(4), Federal Property and 
Administrative Services Act. 40 U.S.C. 
4Sl(a)(4)) 

Dated: September 29.1981. 

Ray Kline, 

Deputy Administrator of General Services. 

IKK Doc t\-ZSm2 Ftterf *4& am] 

BILLING COOC M20-AM-N 


DEPARTMENT OF HEALTH ANO 
HUMAN SERVICES 

Food and Drug Administration 
(Docket No. 81F-0289] 

American Cyanamid Co.; Filing of Food 
Additive Petition 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration announces that the 
American Cyanamid Co. has filed a 
petition proposing that the regulations 
be amended to provide for the safe use 
of acrylamide-dimethylaminoethyl 
methacrylate quaternary copolymer as a 
processing aid in flocculating and 
dewatering protein waste for recovery 
of nutrients for subsequent use in animal 
feeds. 

FOR FURTHER INFORMATION CONTACT! 

Jack C. Taylor. Bureau of Veterinary 
Medicine (HFV-138), Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 301-443-5247. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food. Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 StaL 1786 (21 
U.S.C. 348(b)(5))), notice is given that a 
food additive petition (FAP-2191) has 
been filed by American Cyanamid Co.. 
Wayne, NJ 07470, proposing the food 
additive regulations be amended in Part 
573 (21 CFR Part 573) by adding new 
i 573.121 Acrylamide- 
dimethylaminoethyl methacrylate 
quaternary/ copolymer (21 CFR 573.121) 
providing for the safe use of the additive 
as a flocculant and dewatering agent in 
the recovery of protein waste and 
subsequent use of the recovered protein 
material in animal feeds. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 


Federal Register in accordance with 21 
CFR 25.40(c) (proposed December 11. 
1979; 44 FR 71742). 

Dated: September 28,19Q1. 

Gerald B. Guest. 

Acting Director, Bureau of Veterinary 
Medicine. 

(PR Doc ei-20000 Blod lfr-4-ai: *45 j 
BILLING COOC 4110-tt-M 


(Docket No. 810-03001 

Antimicrobial Drugs for Intramammary 
Infusion; Availability of Proposed 
Guideline 

agency: Food and Drug Administration. 
action. Notice. 

SUMMARY: The Food and Drug 
Administration announces the 
availability of a proposed revised 
guideline concerning the evaluation of 
antimicrobial drugs for intramammary 
infusion (infectious bovine mastitis) as 
related to target animal safety and 
effectiveness. Interested persons are 
invited to submit written comments on 
the proposed guideline. 
date: Comments on or before December 
7.1961. 

addresses: The proposed guideline 
may be seen at and comments submitted 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration. Rm. 4-62. 5600 Fishers 
Lane, Rockville, MD 20857. Single copies 
of the proposed guideline are available 
from the Office of the Deputy Director 
(HFV-2), Bureau of Veterinary 
Medicine. Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Terence Harvey, Bureau of Veterinary 
Medicine (HFV-2), Food and Drug 
Administration, 5560 Fishers Lane, 
Rockville. MD 20857, 301-443-3450. 
SUPPLEMENTARY INFORMATION: The 
Federal Food. Drug, and Cosmetic Act 
(the act) requires that a new animal drug 
be the subject of an approved new 
animal drug application (NADA) before 
it may be marketed. Section 512(b)(1) of 
the act (21 U.S.C. 360b(b)(l)) requires 
that each NADA include full reports of 
investigations which show that the drug 
is safe and effective for use. Section 
512(d) of the act describes the criteria 
that must be met before a new animal 
drug may be approved, including 
requirements that a drug's effectiveness 
be shown by "substantial evidence" as 
defined in section 512(d)(3) of the act 
and that it be safe for use as labeled. 

The Bureau of Veterinary Medicine 
has prepared a proposed revised 
guideline describing the type of studies 


needed to establish target animal safety 
and effectiveness of antimicrobial drugs 
for intramammary infusion for the 
treatment and control of infectious 
bovine mastitis. The proposed guideline 
is intended, when finalized, to replace a 
guideline entitled "Guidelines for Bovine 
Anti-Mastitis Products: 1973 Revised." 
The proposed revised guideline would 
make several substantive changes as 
w’ell as editorial revisions in the 1973 
revised guideline. The most significant 
changes that w f ould be made in studies 
to respond to the proposed revised 
guideline include (1) increasing the 
minimum number of test animals to be 
used during the irritation studies; (2) 
determining through pretrial surveys the 
Incidence of mastitis in the potential test 
herds; (3) specifying the use of dosage 
titration studies and determining the 
optimum effective dose; and (4) taking 
samples for milk culture 1 week after 
treatment for drugs used for treatment 
claims in nonlactating cows. 

The proposed revised guideline does 
not address the human food safety 
section of the 1973 revised guideline. 

This section is also being revised and 
should soon be available as a proposed 
supplement to this proposed guideline. 
The proposed guideline also does not 
provide detailed labeling requirements. 
However, these requirements should 
also be available soon as a proposed 
supplement to this proposed guideline. 

Section 10.90(b) (21 CFR 10.90(b)) 
provides for the issuance of guidelines 
to establish procedures of general 
applicability that, although not legal 
requirements, are acceptable to the 
agency. A person who follows a 
guideline is assured that the criteria and 
procedures employed in a study will be 
acceptable to the agency. A person may 
also choose to use alternative 
procedures even though they are not 
provided for in the guideline. A person 
who so chooses to depart from the 
guideline may discuss the matter further 
with the agency to prevent expenditure 
of resources for work that the agency 
may later determine to be unacceptable. 

Requests for single copies of the 
proposed guideline should be addressed 
to the Office of the Deputy Director 
(HFV-2) (address above). A copy of the 
proposed guideline is on file in the 
Dockets Management Branch (HFA-305) 
(address above). 

Interested persons may submit written 
comments on the proposed guideline to 
the Dockets Management Branch (HFA- 
305) on or before December 7.1981. The 
comments will be considered in 
determining whether revision of the 
proposed guideline is warranted. 
Respondents should submit two copies 
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(except that individuals may submit one 
copy) identified with the docket number 
found in brackets in the heading of this 
document. The guideline end received 
comments may be seen in the Dockets 
Management Branch from 9 a m. to 4 
pin.. Monday through Friday. 

Dated: September 2A, 1961. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[PR Doc 41-4*101 PlUd 10-4-41. *46 ftcmj 
OJLUMQ COOC 41 >0-05-41 


E. R. Squibb & Sons, Inc.; Strekacln 
Tablets and Liquid; Withdrawal of 
Approval of NADA 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) withdraws 
approval of two new animal drug 
applications (NADA's) sponsored by E. 
R. Squibb & Sons, Ino. providing for use 
of Strekacln tablets and liquid 
containing streptomycin, bismuth 
subcarbonate, kaolin or attapulgite, and 
pectin used in the treatment of 
gastroenteritis in dogs and cats. The 
firm requested the withdrawal of 
approval 

EFFECTIVE date: October 19.1981. 

FOR FURTHER INFORMATION CONTACT: 

Leonard D. Krinsky, Bureau of 
Veterinary Medicine (HFV-218), Food 
and Drug Administration. 5600 Fishers 
Lane. Rockville, MD 20857. 301-443- 

4093. 

SUPPLEMENTARY INFORMATION: E. R. 

Squibb & Sons, Inc* P.O. Box 4000, 
Princeton, NJ 08540. is the sponsor of 
NADA 65-102 which provides for use of 
Strekacin tablets for treating 
gastroenteritis in dogs and cats. The 
NADA, which became effective October 
14.1983, contains streptomycin, bismuth 
subcarbonate, attapulgite. and pectin in 
tablets. Squibb is also sponsor of NADA 
65-160 for Strekacin liquid used for 
treating gastroenteritis in dogs. This 
NADA became effective June 21.1955, 
and provides for an oral suspension 
containing streptomycin, bismuth 
^ubcarbonate. kaolin, and pectin. By 
letter doted April 20.1981, Squibb 
requested withdrawal of approval of the 
NADA's because the products are no 
longer being manufactured or marketed. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512te), 62 
Stat. 345-347 (21 U.S.C. 360(e))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CKR 5.10 (formerly 5.1; see 48 FR 26052; 
May 11.1981)) and redelegated to the 


Director of the Bureau of Veterinary 
Medicine (21 CFR 5.84). notice is given 
that approval of NADA 65-102 and 
NADA 65-180 and all supplements for 
Strekacin tablets and liquid is hereby 
withdrawn, effective October 19.1981. 

Dated: September 2a, 1961. 

Gerald B. Guest. 

Acting Director, Bureau of Veterinary 

Medicine. 

(FR Doc. B1-2*100 FiUd 15-4-81: MS «m| 

BILLING COOC 41W-BS4I 


(Docket No. 79N-0254J 

Mammographic Phantoms; Open 
Meeting 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing an 
open meeting to discuss the data 
resulting from a study evaluating the 
imaging characteristics of existing 
mammographic phantoms in the clinical 
environment and to develop a report on 
the study's findings. A mammographic 
phantom is a physical device that when 
radiographed is designed to provide a 
reproducible means of assessing 
mammographic imaging. 

DATES; The meeting will be held at 9 
am. October 27 and 28,1981. 

address: The meeting will be held at 
the Bureau of Radiological Health, Rm. 
400,12720 Twinbrook Parkway, 

Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT: 

John L McCrohan. Bureau of 
Radiological Health (HFX-77), Food and 
Drug Administration, 5600 Fishers Lane. 
Rockville. MD 20657, 301-443-2436. 

SUPPLEMENTARY INFORMATION: The 

Bureau of Radiological Health believes 
that radiologists and technologists 
should increase the use of 
mammographic phantoms to evaluate 
mammographic image quality currently 
obtained within their facilities and to 
monitor changes in image quality over a 
period of time. Interested persons are 
invited to an open public meeting to 
discuss data collected during a study of 
the applicability, advantages, and 
limitations of existing mammographic 
phantoms and to review a draft report 
on the findings of the study. Persons 
planning to attend are asked to advise in 
advance the contact person listed 
above. 


Dated: September 30.1981. 
William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

(FR Doc. rfed lo-B-ti • ts 

baling cooe *m-«M• 


Norden Laboratories, Inc^ Virmyxin 
Eye and Ear Ointment; Withdrawal of 
Approval of NADA 

agency: Food and Drug Administration. 
action: Nodes. 


summary: The Food and Drug 
Administration (FDA) withdraws 
approval of a new animal drug 
application (NADA) sponsored by 
Norden Laboratories, Inc., providing for 
use of Virmyxin Eye and Ear Ointment 
containing virginiamycin and polymyxin 
B in the treatment of infectious eye and 
ear disorders in dogs and cats. The firm 
requested the withdrawal of approvaL 

EFFECTIVE DATE: October 19.1961. 

FOR FURTHER INFORMATION CONTACT: 

Leonard D. Krinsky, Bureau of 
Veterinary Medicine (HFV-216), Food 
and Drug Administration. 5600 Fishers 
Lane, Rockville, MD 20857,301-443- 
4093. 

SUPPLEMENTARY INFORMATION: Norden 
Laboratories. Inc . Lincoln, NE 68501. is 
the sponsor of NADA 13-706 which 
provides for use of Virmyxin Eye and 
Ear Ointment for treatment of infectious 
eye and ear disorders in dogs and cats. 

The application originally became 
effective October 23.1964. In a report of 
March 19,1980, the sponsor requested 
withdrawal of approval of the NADA 
because the product is no longer being 
manufactured or marketed. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(e). 82 
Stat. 345-347 (21 U.S.C. 360b(e))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10 (formerly 5.1: see 46 FR 28052; 
May 11,1981)) and redelegated to the 
Director of the Bureau of Veterinary 
Medicine (21 CFR 5.84). and in 
accordance with $ 514.115 Withdrawal 
of approval of applications (21 CFR 
514.115). notice is given that approval of 
NADA 13-706 and all supplements for 
Virmyxin Eye and Ear Ointment is 
hereby withdrawn, effective October 19, 
1981. 

Dated: September 28.1981. 

Gerald B. Guest. 

Acting Director, Bureau of Veterinary 

Medicine. 

IKK Doc 11-20000 Filed 15-0-81:8:43 am) 

WILING COOC 4110-43-M 
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Penick Corp.; Neomycin 
Polycarboxylate; Withdrawl of 
Approval of NAOA 

agency: Food and Drug Administration. 
action: Notice.* 

summary: The Food and Drug 
Administration (FDA) is withdrawing 
approval of a new animal drug 
application (NADA) providing for the 
use of neomycin polycarboxylate 
(carboxylic acid resin adsorbate of 
neomycin). The sponsor. Penick Corp., 
has requested the withdrawal 
EFFECTIVE date: October 19.1981. 

FOR FURTHER INFORMATION CONTACT: 
David Scbjt, Bureau of Veterinary 
Medicine (HFV-214), Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville. MD 20857, 301-443-3183. 
SUPPLEMENTARY INFORMATION: Penick 
Corp.. 530 New York Ave.. Lyndhurst. NJ 
07071, is the sponsor of NADA 13-324 
which provides for the use of neomycin 
polycarboxylate for the treatment of 
scours (diarrhea) and enteritis in calves 
and pigs. The application was originally 
approved on May 27,1963. In a letter 
dated June 5,1981, the sponsor 
requested that approval of the NADA be 
withdrawn because the product is no 
longer being marketed. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec 512(e), 82 
Stat. 345-347 (21 U.S.C. 360b(e))) and 
under authority delegated to the 
Commission of Food and Drugs (21 CFR 
5.10 (formerly 5.1; see 46 FR 26052: May 
11,1981)) and redelegated to the Bureau 
of Veterinary Medicine (21 CFR 5.84) 
and in accordance with § 514.115 
Withdrawal of approval of applications 
(21 CFR 514.115), notice is given that 
approval of NADA 13-324 and all 
supplements thereto for neomycin 
polycarboxylate (carboxylic acid resin 
adsorbate of neomycin) is hereby 
withdrawn, effective October 19,1981. 

Dated: September 28,1981. 

Gerald B. Guest. 

Acting Director, Bureau of Veterinary 
Medicine . 

(FR Doc. M-2HUU7 HW 10-6-41. 146 «td) 

BILLING COOE 4110-03-11 


Spartan Grain and Milt Co.; Spartan 
Dog Food Meal Medicated; Withdrawal 
of Approval of NADA 

agency: Food and Drug Administration. 
action: Notice. 

summary: The agency withdraws 
approval of a new animal drug 
application (NADA) sponsored by 
Spartan Crain and Mill Co. providing for 
use of Spartan Dog Food Meal 


Medicated containing 
diethylcarbamazine as an aid in the 
control of large roundworms in dogs. 

The firm requested the withdrawal of 
approval. 

effective DATE: October 19,1981. 

FOR FURTHER INFORMATION CONTACT! 

Leonard D. Krinsky, Bureau of 
Veterinary Medicine (HFV-218), Food 
and Drug Administration. 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4093. 

SUPPLEMENTARY INFORMATION: Spartan 
Grain and Mill Co., P.O. Box 5687, 
Spartanburg, SC 29304, is the sponsor of 
NADA 14-739 which provides for use of 
Spartan Dog Food Meal Medicated 
contained 30 milligrams (mg) per pound 
of diethylcarbamazine as an aid in the 
control of large roundworms (ascarids) 
in dogs. The application originally 
became effective January 7,1964. The 
sponsor requested withdrawal of 
approval of the NADA by letter dated 
July 11,1980, because the product is no 
longer being manufactured or marketed. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(e), 82 
Stat. 345-347 (21 U.S.C. 360b(e))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10 (formerly 5.1; see 46 FR 26052; 
May 11,1981)) and redelegated to the 
Director of the Bureau of Veterinary 
Medicine (21 CFR 5.84), and in 
accordance with 5 514.115 Withdrawal 
of approval of applications (21 CFR 
514.115), notice is given that approval of 
NADA 14-739 and all supplements for 
Spartan Dog Food Meal Medicated is 
hereby withdrawn, effective October 19, 
1981. 

Dated: September 28.1981. 

Gerald B. Guest, 

Acting Director, Bureau of Veterinary 
Medicine, 

Doc t1-29QM Fttorf 10-6-01; *45 «m) 

SIUJNQ COOf 4110-03-41 


Advisory Committees; Filing of Annual 
Reports 

agency: Food and Drug Administration. 
action: Notice. 

summary: Under the Federal Advisory 
Committee Act. annual reports of the 
various committees must be filed with 
the Library of Congress. These have 
been filed and the committees are listed 
in this notice. 

address: Copies are available from the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
5600 Fishers Lane. Rockville, MD 20857, 
301-443-1751. 


FOR FURTHER INFORMATION CONTACT! 

Richard L Schmidt. Committee 
Management Office (HFA-306), Food 
and Drug Administration. 5600 Fishers 
Lane. Rockville. MD 20857, 301-443- 
2785. 

SUPPLEMENTARY INFORMATION! Under 
section 13 of the Federal Advisory 
Committee Act (Pub. L 92-463, 86 Stat. 
770-776) 5 U.S.C. App. I)), the annual 
reports required by the act for the 
following Food and Drug Administration 
advisory committees, which held closed 
meetings during the period of July 1, 
1980, through June 30,1981, have been 
filed with the Library of Congress: 

Bureau of Biologies: 

Vaccines and Related Biological 
Products Advisory Committee. 
Bureau of Drugs: 

Anesthetic and Life Support Drugs 
Advisory Committee 
Endocrinologic and Metabolic Drugs 
Advisory Committee 
Gastrointestinal Drugs Advisory 
Committee 

Pulmonary-Allergy Drugs Advisory 
Committee 

Bureau of Medical Devices: 

Circulatory System Devices Panel 
Clinical Chemistry and Hematology 
Devices Panel 

General Medical Devices Panel 
Immunology and Microbiology 
Devices Panel 

Ophthalmic; Ear, Nose, and Throat; 

and Dental Devices Panel 
Respiratory and Nervous System 
Devices Panel 

Surgical and Rehabilitation Devices 
Panel 

Annual reports are available for 
public inspection at (1) the Library of 
Congress, Newspaper and Current 
Periodical Reading Room, Rm. 1028, 
Thomas Jefferson Bldg., Second St. and 
Independence Ave. SE., Washington, 

DC; (2) the Department of Health and 
Human Services Library. Rm. 1436, 330 
Independence Ave. SW., Washington, 
DC, between 9 a.m. and 4:30 p.m., 
Monday through Friday; and (3) the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane. Rockville, MD 
20857, between 9 a.m. and 4 p.m., 
Monday through Friday. 

Dated: October 5,1981. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs, 

tlX Doc 61-akXtt Plkd 10-6-41. *45 4»| 

BILLING COOE 4110-03-M 
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[Docket No. 81F-0151J 

Toray Industries, Inc.; Filing of Food 
Additive Petition 

agency: Food and Drug Administration. 
action: Amended notice. 


summary: The Food and Drug 
Administration amends a notice that 
appeared in the Federal Register. The 
notice announced the filing of a food 
additive petition for the use of Nylon 12 
and Nylon 12/6 as components of side 
seam cement formulations. The 
petitioner, Toray Industries. Inc., is also 
proposing that the food additive 
regulations be amended to provide for 
the safe use of four adjuvant substances 
that may be employed in producing side 
seam cement formulations. 

FOR FURTHER INFORMATION CONTACT! 

Garnett R. Higginbotham. Bureau of 
Foods (HFF-334). Food and Drug 
Administration. 200 C St, SW., 
Washington. DC 20204.202-472-5890. 

SUPPLEMENTARY INFORMATION: Under 
the Federal Food. Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat 1786 (21 
U.S.C 548(b)(5))), notice was given In 
the Federal Register of June 5.1961 (40 
FR 90199) that a petition (FAP1B3556) 
had been filed by the law offices of 
Well Cotshal & Manges, 1101 
Connecticut Ave. NW.. Washington. DC 
2O03& on behalf of Toray Industries. 

Inc., Tokyo. Japan, proposing that 
J 175.300(b){3)(xxxii) (21 CFR 
I73.300(b)(3)(xxxii)) of the food additive 
regulations be amended for the safe use 
of Nylon 12 and Nylon 12/6 as 
components of side seam cement 
formulations. 

Notice is given that the petition also 
proposes that such regulation provide 
for the safe use of the following four 
adjuvant substances: 

4.4 *Bis(o/pho. alpha'- 

dimethylbenzyljdiphenylamine; 

N.N*-Hfxamethylenebis(3,5-di-/a/t- 

butyl-4-hydroxyhydrocinnamide); 
Tttrakis (methylene(3.5-di-terf-butyM- 

hydroxyctnnamate)J methane: 
Polypropylene glycol. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and of 
the evidence supporting that finding will 
be published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c) (proposed December 11, 
1979; 44 FR 71742). 


Doted: September 30,1981. 
Sanford A. Miller. 

Director. Bureau of Foods. 

[FR Doc tl-aroFH«! 

BtLUMQ COOC 4110-03-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

(OR-19135, Oft-19141, OR-19167] 

Oregon; Order Providing for Opening 
of Land 

Correction 

In FR Doc. 61-27767, appearing at 
page 47118, in the issue of Thursday, 
September 24.1981, make the following 
changes: 

On page 47119, In the first column 

1. In T. 21 S., R. 3 EL, Sec . 15, remove 
the second SEWNWW. 

2. In the first column, move the lines 
•T. 24 S.. R. 4EL." 

Sec. 12 Lot 1 to 7. inclusive." 
from the end of T. 21S.. R. 4E., to the 
End of T. 22 S., R. 4E... 

3. On page 47119, in the second 
column, in paragraph 3. change the first 
line to read. ”3. The land in the 
EWSWV4SEy4NWV4". 

KJJ*0 COOC 1505-01-41 


Wyoming; Rawlins District Grazing 
Advisory Board Meeting 

Notice is hereby given in accordance 
with Pub. L 94-579 that a meeting of the 
Bureau of Land Management Rawlins 
District Grazing Advisory Board will be 
held at 10 a.m. Tuesday November 10. 
1981, at the Bureau of Land Management 
Office, Highway 287 South, P.O. Box 589, 
Lander. Wyoming 82520. 

The agenda will include: (1) FY 82 
Annual Work Plan; (2) Green Mountain 
monitoring and study methods; (3) 
Lander Resource Area MFP 
recommendations; (4) maintenance 
contract on Lander Resource Area 
reservoirs: (5) recent wild horse 
roundups; and (6) arrangement for the 
next meeting. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the board between 1 and 
1:30 pjn.. or file written statements for 
the board's consideration. Anyone 
wishing to make an oral statement must 
notify the district manager at the above 
address by November 6,1981. A per 
person time limit may be established for 
persons wishing to make oral 
statements. 

Summary minutes of the meeting will 
be on file at the district office and will 


be available for public review 30 days 
after the meeting. 

Jack Kelly, 

Acting District Manager. 

| PR Doc PtWd 10-4-41. *45 am) 

eiUJWO COOC 4010-44-41 


Carson City District Advisory Council; 
Meeting 

October 2.1901. 

summary: The Council will meet 
November 13 and consider the topic of 
wildlife habitat improvements. The 
Council will observe habitat 
improvements on a field trip the 
following day. 

Date and time: November 13.1981; 7:00 
p.m. 

Location: District Office. Bureau of Land 
Management. 1050 Highway 50 E* 
Suite 344. Carson City, Nevada. 

Agenda 

7.00 p.m.—Call to order 
7:15 p.m.—Subcommittee Reports 
7:45 p.m.—Public Statements 
800 p.m.—BLM presentation on wildlife 
habitat improvements 
9:00 p.m.—Discussion s 
—Adjournment 

The District Advisory Council is a 10- 
member body of citizens representing 
several different interests. The Council 
advises the District Manager on matters 
relating to management programs and 
land use planning. All meetings are open 
to the public. 

FOR FURTHER INFORMATION CONTACT: 

Stephen Weiss, Public Affairs Officer. 
Bureau of Land Management. 1050 E. 
William St.. Suite 335, Carson City. NV. 
69701; telephone (702) 882-1631. 

Dated: Octoer 1. 1981. 

Thomas J. Owen. 

District Manager. 

[rk Doc 41-344441‘W 10-4-41; 4:45 *n| 

SILLING COOC 4310-44-41 


Las Vegas District Advisory Council; 
Meeting 

agency: Bureau of Land Management, 
Interior. 

action: Notice of Las Vegas District 
Advisory Council meeting. 

summary: The Las Vegas (NV) District 
Advisory Council will meet November 
17.1981 at the Las Vegas District Office, 
4765 W. Vegas Drive. The Council will 
conduct a brief business meeting from 
8:00 to 8:30 a.m. At the conclusion of 
that session, the members will depart 
via BLM-provided vehicles for the 
Spring Mountain Range (west of Las 
Vegas) for an inspection of resource 
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management situations and problems. 
The purpose of the trip is to enable the 
Council to respond to issues raised in 
the Clark County MFP 2. Members of the 
public may accompany the tour but must 

f irovide their own transport and 
ogistica) support. It is expected the 
council will return to the Las Vegas 
District Office at approximately 4:30 
p.m. 

Deled: October 2,1981. 

William C. Calkins, 

Associate District Manager. 

(TO Doc. S1-2B3S4 Filed 10-4-41, *44 am] 

BJLUNQ COOC 43 >0-44-41 


(IM5949) 

Millard County, Utah; Issuance of Land 
Sale Conveyance Document 

The United States issued a land sale 
conveyance document to Intermountain 
Power Agency on August 31,1981. 

Patent No. 43-81-0024 for the following 
described lands pursuant to section 203 
of the Act of October 21,1978 (90 Stat. 
2750; 43 U.S.C. 1713): 

Salt Lake Meridian, Utah 

T. 15 S.. R. 6 W., 

Sec. 18, SWV«NWtt, SWW; 

Sec 19. NWy>, NttSWtt. SWK. 

T. 15 S.. R. 7 
Sec 10. all; 

Sec 11. all; 

Sec 12. SWy«SWV4: 

Sec 13.8BWNBW, EVfcSEtt. WttEVfc, WV*; 
Sec 14, all: 

Sec 15, all; 

Sec. 22. lots 1, 2.4. 8. 9: 

Sec 23, lots 1.3. 5.8. NHN*. SEViNEWi: 
See 24. lots 1,2. 5,7, Ntt, NttSEtt. 
Comprising 4.614.78 acres. 

The lands were conveyed to the 
Intermountain Power Agency for 
development of a generating plant. The 
sale of these lands will serve important 
public objectives which cannot be 
achieved on lands other than public 
lands. 

The value of the Federal lands were 
appraised at $692,200.00 and payment 
was received for this amount to the 
United States. 

Dated: September 24.1981. 

Robert E. Anderson. 

Chief, Division of Technical Services 

|FR Doc S1-2BU4 Filed 10-4-41; 445 mm) 

BILLJMQ COOC 4310-*4-41 


(N-196931 

Nevada; Order Providing for Opening 
of Public Lands 

In an exchange of lands made under 
the provisions of section 206 of the 
Federal Land Policy and Management 


Act of 1976. 90 Stat. 2756, 43 U.S.C. 1716, 
the following lands have been 
reconveyed to the United States: 

Mount Diablo Meridian 

T. 1 N.. R. 32 R 

Sec. 13. WttEW, SBWNE44, SE’ASWy* 
Sec 36. NWNEW. 

The area described contains 320 acres in 
Mineral County. 

Title to the above-described lands 
was accepted by decision dated 
September 9,1980. At that time the 
lands in section 38 became part of the 
Inyo National Forest and are subject to 
all the laws, rules and regulations 
applicable thereto, and are open to such 
forms of disposition as may by law be 
made of National Forest Lands. 

Inquiries concerning these lands 
should be addressed to the Forest 
Supervisor, Inyo National Forest. 873 
North Main Street. Bishop. CA 93514. 

Subject to valid existing rights, the 
lands in section 13 are hereby restored 
to the operation of the public land laws, 
including the mining and mineral leasing 
laws, at 10 a.m. on November 9,1981. 
Wm.). Mstancik, 

Chief Division of Technical Services 
October 2,1981. 

(TO Doc 81-2054 FU md 10-4-4! *45 am) 

BILLING COOC 4310-44-44 


(U-30245) 

Utah County, Utah; Issuance of Land 
Sale Conveyance Document 

The United States issued a land sale 
conveyance document to Moses Alvin 
Rowley and Myrtle Bigelow Rowley on 
June 11,1981, Patent No. 43-81-0018 for 
the following described lands pursuant 
to section 203 of the Act of October 21, 
1978 (90 Stat. 2750; 43 U.S.C. 1713): 

Salt Lake Meridian, Utah 
T. 9 S., R. 1 R. 

Sec 34. EV*EVfrSWV«NEy4. 

Comprising 10 acres. 

The lands were conveyed to the 
Bigelows to settle an unintentional 
trespass involving the above described 
lands. The public interest was well 
served through completion of this sale. 

The value of the Federal land was 
appraised at $5,000 and payment was 
received for this amount to the United 
States. 

Dated: September 24,1981. 

Robert E. Anderson. 

Chief Division of Technical Services 

[TO Doc 0I-2S35? FUfd 10-4-41. 8 AS «m) 

BILLING COOC 4310-44-41 


Fish and Wildlife Service 

Endangered Species Permit; Notice of 
Receipt of Applications 

October 5.1981. 

The applicants listed below wish to 
conduct specific activities with various 
endangered species: 

Applicant: Jeffrey H. Gee, Troy, 
Michigan, PRT 2-8514. 

The applicant requests a permit to 
obtain in interstate commerce two (2) 
margays [Felis weidii ) from Mr. Michael 
Jacobson. Tucson, Arizona, for 
enhancement of propagation. 

Applicant: Marvin Schwilling. Kansas 
Fish and Game, Emporia, KS. PRT 2- 
8512. 

The applicant requests a permit to 
collect a limited number of gray bats 
[Myotis grisescens) to conduct a study 
on the organochlorine content of bats in 
the Pittsburg. KS, region for scientific 
research. 

Applicant: University of Colorado 
Museum, Boulder. CO. PRT 2-8500. 

The applicant requests a permit to 
export and reimport dead museum 
specimens of endangered wildlife to 
lend specimens to foreign institutions for 
scientific research. 

Applicant: Albert Winskye, 
Easthampton. MA, PRT 2-8460. 

The applicant requests a permit to 
purchase in interstate commerce 
captive-bred Nene geese (Branta 
sartdvicensis ) from Dr. S. Dillon Ripley, 
Litchfield, CT, for enhancement of 
propagation. 

Humane care and treatment during 
transport, if applicable, has been 
indicted by the applicants. 

Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours in Room 601,1000 N. 
Glebe Rd., Arlington. Virginia, or by 
writing to the U.S. Fish A Wildlife 
Service, WPO, P.O. Box 3654, Arlington, 
VA 22203. 

Interested persons may comment on 
these applications on or before 
November 9,1981 by submitting written 
data, views, or arguments to the above 
address. Please refer to the file number 
when submitting comments. 

Dated: October 5,1981. 

R. K. Robinson. 

Chief Brunch of Permits, Federal Wildlife 
Permit Office. 

(TO Doc 01-WW7 Fil«J 10-4-41 *43 mm\ 

BILLING COOC 4310 - 55-14 
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Geological Survey 

Oil and Gas and Sulphur Operations In 
the Outer Continental Shelf 

agency: U.S. Geological Survey, 
interior. 

action: Notice of the receipt of a 
proposed development and production 

plan. 

summary: Notice is hereby given that 
Conoco Inc. has submitted a 
Development and Production Plan 
describing the activities it proposes to 
conduct on Lease OCS-G 1675, Block 
296. Main Pass Area, offshore Louisiana. 

The purpose of this notice is to inform 
the public, pursuant to section 25 of the 
OCS Lands Act Amendments of 1978, 
that the Geological Survey is 
considering approval of the Plan and 
that it is available for public review at 
the Office of the Conservation Manager. 
Gulf of Mexico OCS Region. U.S. 
Geological Survey. 3301 North 
Causeway Blvd.. Room 147. Metairie, 
Louisiana 70002. 

FOR FURTHER INFORMATION CONTACT: 

U.S. Geological Survey. Public Records. 
Room 147, open weekdays 9 a.m. to 3:30 
p m.. 3301 North Causeway Blvd.. 
Metairie. Louisiana 70002. Phone (504) 
837-4720, Ext. 228. 

supplementary information: Revised 
rules governing practices and 
procedures under which the U.S. 
Geological Survey makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53685). Those practices and 
procedures are set out in a revised 
5 250.34 of Title 30 of the Code of 
Federal Regulations. 

Da led: October 2,1981. 

Lowell G. Hammons, 

Consent tbn Manager. Gulf of Mexico OCS 

Region. 

|FR Ox (II-ami Fifed IO-S-61.8:45 am) 
ttUJNQ COOC 4J10-31-M 


international communication 

AGENCY 

1 Delegation Order No. 81-1) 

Delegation of Authority to the 
Associate Director for Broadcasting 

Pursuant to the authority vested in me 
as Director of the International 
Communication Agency by 
Reorganization Plan No. 2 of 1977, and 


by Executive Order 12048 of March 27, 
1978, there is hereby delegated to the 
Associate Director for Broadcasting the 
following described authority: 

1. The authority to direct radio 
broadcasting conducted by the Voice of 
America, including its broadcasting 
studios, and radio transmitting and 
radio relay stations within the United 
States or in foreign countries. 

2. The authority to make 
arrangements domestically and in 
foreign countries for the collection of 
news and information on current affairs; 
to analyze and to make preparation for 
the broadcasting thereof. 

3. The authority for technical aspects 
of the planning, design, preparation of 
specifications, and construction of radio 
transmitting and radio relay stations 
within the United States and in foreign 
countries. 

4. The authority to implement any 
international radio regulations, 
executive agreements or treaties 
reached with foreign countries or 
international organizations to the extent 
involving the exercise of authorities 
granted under other paragraphs of this 
Order or to the extent specifically 
authorized by the Director. 

5. The authority to prepare for and to 
participate in conferences or 
negotiations with foreign governments 
or international organizations on radio 
broadcasting, in association with other 
elements of the Agency as may be 
appropriate. The assistance and 
participation of the Office of the General 
Counsel shall be considered necessary 
in all negotiations of consequence. 

8. The authority to exercise any 
authority or to discharge any 
responsibility arising out of any existing 
interagency agreement between the 
United States Information Agency or the 
International Communication Agency 
and the Department of State, or between 
any of the foregoing and any other 
agency or department, or component 
thereof, which agreement was 
concluded under functions delegated or 
transferred to the Director or to the 
Agency and is related to authorities 
granted herein. 

7. The authority to enter into 
interagency agreements to further the 
discharge of the responsibilities set forth 
herein. 

8. The authority to issue requisitions 
for personal property, services 
(including construction) and real 
property to be acquired by the Agency 
Contracting Office. This Order docs not 
include the authority to make contracts 
or grants. 

9. Notwithstanding any other 
delegation at any time made by the 


Director, the authority independently to 
provide personnel services throughout 
the world for the Voice of America 
(including by appointment in the civil 
service or in the foreign service of 
overseas specialists, and by 
employment of foreign nationals both 
domestically and in foreign countries); 
to establish training and development 
programs with respect to any category 
of personnel; to conduct employee- 
management relations; and to 
administer systems for the resolution of 
employee grievances. The civil service 
personnel system may be administered 
on a separate competitive basis if 
legally proper and deemed desirable in 
the discretion of the Associate Director 
for Broadcasting. The Associate Director 
for Broadcasting and The Associate 
Director for Management shall 
coordinate their activities to ensure 
operational efficiency and harmony of 
Agency-wide personnel policies and 
procedures, to the extent practicable. 

10. Except as otherwise limited by 
law, the authority to exercise any 
authority delegated directly by the 
Director or the Agency contracting 
officer to any subordinate officer or 
employee of the Associate Director for 
Broadcasting. 

11. Except as provided in paragraph 
10, the authority to redelegate any 
authority granted herein together with 
the power of further redelegation. The 
power of redelegation shall not diminish 
or limit the right of the Associate 
Director for Broadcasting to exercise 
any redelegated authority. 

12. Notwithstanding any other 
provision of this Order, the Director may 
at any time exercise any function or 
authority delegated herein. 

13. All actions pursuant to any 
authority delegated prior to this Order 
or pursuant to any authority delegated 
by this Order taken prior to and in effect 
on the date of this Order, are hereby 
confirmed and ratified, and shall remain 
in full force and effect as if taken under 
this Order, unless or until rescinded, 
amended or suspended. 

14. This Order supersedes Delegation 
Order No. 78-1 of April 3.1978. 

This Order is effective as of August 
25.1981. 

Dated: October 1.1981. 

Charles Z. Wick, 

Director , international Communication 
Agency. 

(FR Doc 81-29463 Filed 10-8-81:845 fcfli] 

BILLING COOC 6230-01-44 
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INTERSTATE COMMERCE 
COMMISSION 

Commission Issuances 

agency: Interstate Commerce 

Commission. 

action: Amendment. 

summary: The Regulatory Flexibility 
Act requires agencies to consider the 
effect that its regulatory proposals will 
have on smell businesses, organizations 
and governmental jurisdictions. The 
Commission Issuance No. 52 set forth in 
the appendix explains the Commission’s 
internal procedures for implementing the 
Regulatory Flexibility Act. 

EFFECTIVE date: Effective upon 
publication in the Federal Register. 

FOR FURTHER INFORMATION CONTACT. 
Kathleen King. 202-275-0956. 
SUPPLEMENTARY INFORMATION: The 
following is an amendment to the 
Commission Issuances of December 19. 
1978 (43 FR 57211,12-05-78J. The 
purpose of this amendment is to add a 
new issuance No. 52 Implementation of 
the Regulatory Flexibility Act. This new 
issuance outlines the Commission's 
internal procedure for implementing the 
Regulatory Flexibility Act (Pub. L. 96- 
354). 

Since this document governs the 
internal operations and procedure of the 
Commission, it is being issued in final 
form. Public comments are not being 
required. 

This decision does not significantly 
affect the quality of the human 
environment or energy conservation. 

Authority: 49 U.S.C. 10301. 

Decided: September 18,1981. 

By the Commission. Chairman Taylor, 
Vice-Chairman Clapp. Commissioners 
Gresham and Gilliam. 

|ames H. Bayne. 

Acting Secretory. 

Appendix 

52 . Implementation of the Regulatory 
Flexibility Act 

A. Puqwsc .—This issuance 
establishes the Commission's intention 
to incorporate the spirit and letter of the 
Regulatory Flexibility Act. (RFA) in the 
formulation of agency policies and 
regulations. 

B. Background.— On September 19. 
1980. Congress enacted Public Law 90- 
354. or the RFA. The RFA authorizes and 
directs, as a principle of regulatory 
issuance, that agencies endeavor to fit 
regulatory and informational 
requirements to the scale of the 
businesses, organizations, and 
governmental jurisdictions subject to 
regulations. To achieve this principle. 


the RFA requires agencies to solicit snd 
consider flexible regulatory proposals 
and to explain the rationale for their 
actions to assure that such proposals are 
given serious consideration. 

C. Policy .—For several years the 
Commission has employed many steps 
to reduce the regulatory burden on small 
business entities, particularly with 
regard to easing entry into the interstate 
trucking industry and reducing reporting 
burdens. The RFA will expend the scope 
of the Commission's analysis of 
economic impacts of proposed 
rulemakings on small communities and 
municipalities, shippers, receivers and 
others, not just small carriers. 

Additional consideration will be given 
to the possibility that proposals will 
confer degrees of benefit on different 
size carriers. 

D. Regulatory Flexibility Officer .— 
The Associate Director. Office of 
Proceedings, is designated Regulatory 
Flexibility Officer. 

E. Definitions. —Small entity shall 
have the same meaning as the terms 
"small business", "small organization" 
and "small governmental jurisdiction" 
as defined below: 

1. Small Business —Generally, an 
independently owned and operated 
business which is not dominant in its 
field. The Commission may, however, 
redefine "small" for various 
transportation modes by rule in 
accordance with the RFA. 

2. Small Organization —Generally, a 
non-profit enterprise which is 
independently owned and operated and 
is not dominant In Its field. 

3. Small Governmental Jurisdiction — 
Generally, a political unit covering an 
area with a population under 50,000. 

F. Initial Regulatory Flexibility 
Analysis fIRFA J .— 

1. An analysis of the impact of the 
proposed rule on small entities to be 
included on all NPRs which may have a 
significant economic Impact on a 
substantial number of small entities. 

Such analysis must contain: 

a. a description of the reasons why 
action by the agency is being 
considered: 

b. a succinct statement of the 
objectives of, and legal basis for the 
proposed rule: 

c. a description of and. where feasible, 
an estimate of the number of small 
entities to which the proposed rule will 
apply; 

d. a description of the projected 
reporting, recordkeeping and other 
compliance requirements of the 
proposed rule, including an estimate of 
the classes of small entities which will 
be subject to the requirement and the 


type of professional skills necessary for 
preparation of the report or record: 

e. an identification, to the extent 
practicable, of all relevant Federal Rules 
which may duplicate, overlap or conflict 
with the proposed rule. 

2. In addition, each initial regulatory 
flexibility analysis shall also contain a 
description of any significant 
alternatives to the proposed rule which 
accomplish the stated objectives of 
applicable statutes and which minimize 
any significant economic impact of the 
proposed rule on small entities. 
Consistent with the stated objectives of 
applicable statutes, the analaysis shall 
discuss significant alternatives such as: 

a. the establishment of differing 
compliance or reporting requirements or 
timetables that take Into account the 
resources available to small entities; 

b. the clarification, consolidation, or 
simplification of compliance and 
reporting requirements under the rule for 
such small entities; 

c. the use of performance rather than 
design standards; and 

d. an exemption from coverage of the 
rule, or any part thereof, for such small 
entities. 

G. Final Regulatory Flexibility 
Analysis (FRFA). —A final analysis of 
the impact of the proposed rule on small 
entities shall be prepared on all final 
rules to be promulgated which may have 
a significant economic impact on a 
substantial number of small entities. 
Such final analysis shall contain: 

1. A succinct statement of the need 
for, and the objectives of, the rule; 

2. A summary of the issues raised by 
the public comments In response lo the 
intitial regulatory flexibility analysis, a 
summary of the assessment of the 
agency of such issues, snd a statement 
of any changes made in the proposed 
rule as a result of such comments; and 

3. A description of each of the 
significant alternatives to the rule 
consistent with the stated objectives of 
applicable statutes and designed to 
minimize any significant economic 
impact of the rule on small entities 
which was considered by the agency, 
and a statement of the reasons why 
each one of such alternatives was 
rejected. 

H. Certification. —In any rulemaking 
involving a proposed or final rule which 
will not, if promulgated, have a 
significant economic impact (adverse or 
beneficial) on a substantial number of 
small entities, a certification of that fact 
can be made in lieu of an 1RFA and a 
FRFA. Such "certification of no 
significant economic impact" must 
contain a succinct statement explaining 
the reasons for the certification. Any 
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proceeding involving a final rule, in 
which a previous certification has been 
made, should state that in the NPR we 
certified that the rule would have no 
significant economic impact on a 
substantial number of small entities. 

L Responsibility .— 

1. Regulatory Flexibility Officer is 
directed to prepare the Regulatory 
Flexibility Agenda which will be part of 
the Regulatory Council s Calendar of 
Federal Regulations: and to review all 
agency 

(a) NPRs prior to assignment for 
preparation of a draft decision to 
determine if the proposed rule may have 
a significant economic impact on a 
substantial number of small entities. The 
results of this review shall be clearly 
indicated and affixed to the NPR and 
forwarded to the originating Bureau or 
Office; and (b) NPRs and final rules 
after preparaton of a draft decision, but 
prior to circulation for Commission vote, 
to reevaluate the appropriateness of any 
certification. IRFA or FRFA to determine 
the sufficiency thereof. In all cases the 
Regulatory Flexibility Officer is 
assigned the task of preparing or 
causing to be prepared, as appropriate, 
certifications of no significant impact, 
exemptions, waivers and delays. 

2. Heads of Bureaus and Offices are 
to assure that all NPRs and final rules to 
be promulgated, including exemptions, 
waivers or delays, have been cleared by 
the Regulatory Flexibility Officer at the 
earliest possible stage. NPRs should be 
referred prior to assignment for 
preparation of a draft decision, and 
NPRs and final rules should be referred 
for appropriate review and clearance 
after preparation of the draft decision 
but prior to circulation for Commission 
consideration. The circulation 
memorandum on each decision should 
indicate that the Regulatory Flexibility 
Officer has approved of the Regulatory 
Flexibility action taken, waived or 
delayed. In all cases in which a 
voluminous IRFA has been necessary, 
the originating Bureau or Office may 
prepare a separate IRFA summary to be 
published in the Federal Register at the 
time of the publication of general NPR. 

3. Small Business Assistance Office 
shall render all possible assistance to 
the Regulatory Flexibility Officer in 
coordinating agency activities and 
processes with the staff of the Office of 
Advocacy. Small Business 
Administration which oversees the 
government-wide program; and to any 
originating Bureau or Office seeking 
help in defining the small entity 
population and potential impact of the 
proposed or final rule. In special 
circumstances, the SB AO may be called 
upon by the Regulatory Flexibility 


Officer to prepare the certification. IRFA 
or FRFA. 

4. The Secretary shall assure that all 
certifications, IRFAs, and FRFAs 
approved by the Regulatory Flexibility 
Officer are published in the Federal 
Register and served directly on the 
Office of Advocacy. SBA and on a small 
select list of organizations representing 
small entities; and that all waivers or 
delays approved by the Regulatory 
Flexibiltiy Officer are published in the 
Federal Register. 

|FR Doc 01-31306 Filed UV4-51; *45 am] 

BILLING COO€ 7035-01-11 


Motor Carrier; Finance Applications; 
Decision-Notice 

The following applications, filed on or 
after July 3.1980. seek approval to 
consolidate, purchase, merge, lease 
operating rights and properties, or 
acquire control of motor carriers 
pursuant to 49 U.S.C. 11343 or 11344. 
Also, applications directly related to 
these motor finance applications (such 
as conversions, gateway eliminations, 
and securities issuances) may be 
involved. 

The applications are governed by 
Specjpl Rule 240 of the Commission's 
Rules of Practice (49 CFR 1100.240). See 
Ex Parte 55 (Sub-No. 44), Rules 
Governing Applications Filed By Motor 
Carriers Under 49 U.S.C. 11344 and 
11349. 363 LC.C, 740 (1981). These rules 
provide among other things, that 
opposition to the granting of an 
application must be filed with the 
Commission in the form of verified 
statements within 45 days after the date 
of notice of filing of the application is 
published in the Federal Register. 

Failure seasonably to oppose will be 
construed as a waiver of opposition and 
participation in the proceeding. If the 
rotest includes a request for oral 
earing, the request shall meet the 
requirements of Rule 242 of the special 
rules and shall Include the certification 
required. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.241. A copy of any 
application, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00, in 
accordance with 49 CFR 1100.241(d). 

Amendments to the request for 
authority will not be accepted after the 
date of this publication. However, the 
Commission may modify the operating 
authority involved in the application to 
conform to the Commission's policy of 
simplifying grants of operating authority. 


We find, with the exception of those 
applications involving impediments (e.g., 
jurisdictional problems, unresolved 
fitness questions, questions involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C. 11301,11302. 
11343,11344, and 11349, and with the 
Commission's rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto filed within 45 days of 
publication (or, if the application later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements which will be 
set forth in a notification of 
effectiveness of this decision-notice. To 
the extent that the authority sought 
below may duplicate an applicant's 
exisiting authority, the duplication shall 
not be construed as conferring more 
than an single operating right. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

Dated: October 6.1981. 

By the Commission. Review Board Number 
3. Members (Crock. Joyce, and Dowell. 

James H. Bayne, 

Acting Secretary. 

MC-F-14698, filed September 9.1981. 
ZRUBIAN CORPORATION d.b.a. FOUR 
STAR LINES DIVISION (Four Star) (Rt. 

2, Siren, W154872)—Purchase(Portion)— 
MIDLAND LINES, INC. d.b.a. ZEPHYR 
LINES DIVISION (Zephyr) (P.O. Box 
978, Minneapolis. MN 55440). 
Representative: Richard L. GUI, 1805 
American National Bank Bldg., Paul, MN 
55101. Four Star seeks authority to 
purchase a portion of the interstate 
rights of Zephyr. Irvin C. Abbott. James 
M. DeGidio, and Glenn Roseland also 
seek authority to control said rights 
through the transaction. Four Star is 
purchasing a portion of the interstate 
operating rights contained in Zephyr's 
certificate MC-44770 (Sub-No. 15). 
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issued August 3.1978. which authorizes 
the transportation service as follows: 
Regular Routes: Passengers and their 
baggage, and express, mail, and 
newspapers, in the 9ame vehicle with 
passengers. Between Minneapolis. MN. 
and Morris. MN. serving all intermediate 
points: From Minneapolis over MN 
Highway 55 to Glenwood. MN. thence 
over MN Highway 28 to Morris, and 
return over the same route. Between 
Sisseton. SO. and Morris. MN. serving 
all intermediate points: From Sisston 
over SD Highway 10 to the SD-MN state 
line, thence over MN Highway 28 to 
Morris, and return over the same route. 
Between Graceville. MN. and Wheaton. 
MN. serving no intermediate points: 
From Graceville over US Highway 75 to 
Wheaton, and return over the same 
route. Four Star is a motor common 
carrier authorized to conduct interstate 
operations pursuant to authority granted 
in MC-149589. 

Note. —Application for TA has been filed 

|FR Doc. 01-29988 FlUd 1CMWJV »4S*n>| 

SVLLJNG cooc ms-eiHi 


Motor Carriers; Intent To Engage in 
Compensated Intercorporate Hauling 
Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

1. The parent corporation and address 
of its principle office are: Frank 
Calandra. Inc., 600 Arch Street, Cresson. 
PA 16030, 

2. Wholly owned subsidiaries which 
will participate in the operations and 
states of incorporation are; 

Nome of Corporation and State of 
Incorporation 

Marjenn Trucking Co.. Inc., 

Pennsylvania 

lennmar Corporation, Pennsylvania 
Keystone Bolt Company. Pennsylvania 
Jennmar Corporation ol West Virginia, 
Inc., West Virginia 
Keystone Bolt Company of West 
Virginia, Inc., West Virginia 
Frank Calandra of W r est Virginia. Inc.. 
West Virginia 

Jennmar Corporation of Kentucky, Inc., 
Kentucky 

Keystone Bolt of Kentucky (a division of 
Jennmar Corporation of Kentucky. 
Inc.) 

Frank Calandra of Kentucky, Inc.. 
Kentucky 

Jennmar Corporation of Illinois, Inc., 
Illinois 

Keystone Bolt of Illinois (a subdivision 
of Jennmar Corporation of Illinois) 


Frank Calandra of Illinois, Inc., Illinois 

1. Parent Corporation and address; 
Gerber Products Company. 445 State 
Street, Fremont, Michigan 49412. 

2. Wholly owned subsidiaries which 
will participate in the operations and 
State of Incorporation; 

Walter W. Moyer Company. Inc^ 
Pennsylvania 

GAM Finishing. Inc., Pennsylvania 
Reliance Products Corporation. Rhode 
Island 

Century Products. Inc., Ohio 
Okla Homer Smith Furniture 
Manufacturing Company, Inc., 
Arkansas 

1. Parent corporation and address of 
principal office: Mobil Corporation, 150 
E. 42nd Street, New York. New York 
10017. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
state(s) of incorporation: 

Container Corporation of America. 

Delaware 

Montgomery Ward & Co.. Inc., Illinois 
American Delivery Service Company, 
Delaware 

Jefferson Stores. Inc.. Delaware 
Jefferson Ward Stores. Inc., Delaware 
Standard T Chemical Company, Inc., 
Delaware 

Mobil OH Corporation, New York 
Pasadena Chemical Corporation, 
Delaware 

W. F. Hall Printing Company. Delaware 
Chicago Rotoprint Company, Illinois 
Hall of Mississippi, Inc., Delaware 
Hall of Tennessee, Inc.. Delaware 
W. F. Hall Printing Company of Georgia, 
Inc., Delaware 

1. Parent corporation end address of 
principal office: The PQ corporation. 
Corporate Headquarters, Valley Forge 
Executive Mall, P.O. Box 840, Valley 
Forge, PA 19482. 

2. Wholly owned subsidiary which 
will participate in the operations, and 
State of incorporation; 

(i) Potters Industries IncL. 377 Route 17, 
P.O. Box 86, Hasbrouck Heights. NJ 
07604: State of Incorporation: New 
York 

(ii) Nyacol Products Inc., Megunco Road, 
P.O. Box 3*19. Ashland. MA 01721; 

State of Incorporation: Delaware 

1. The principal owner Is Duane C. 
Petersen, of 1806 Rose Lane, Williston, 
North Dakota 58801. 

2. The following are corporations 
which are 100% owned by Duane C. 
Petersen: 

(i) Roughrider Drilling Fluids. Inc.. 
Incorporated December 27.1977, State of 
North Dakota. 

(ii) All American Trucking. Inc., 
Incorporated March 20,1975, State of 
North Dakota. 


(iii) Dane Chemco. Inc., Incorporated 
February 20.1980, State of North 
Dakota. 

|am«« !L Eayne. 

Acting Secretary. 

P’S Doe. 91-9390 PMed *43 an) 

BILLING COOt 7XBS-01-M 


Motor Carriers; Republications of 
Grants of Operating Rights Authority 
Prior To Certification 

l Permanent Authority Volume No. OP3-244) 
Notice 

The following grants of operating 
rights authorities are republished by 
order of the Commission to indicate a 
broadened grant of authority over that 
previously noticed in the Federal 
Register. 

An original and one copy of opposing 
verified statements must be filed with 
the Commission within 45 days after the 
date of this Federal Register notice. 
Applicant may file a verified statement 
in rebuttal within 60 days. Such 
pleadings shall comply with 49 CFR 
1100.247 (renumbered 1100.251) 
addressing specifically the issue(s) 
indicated as the purpose for 
republication. Special Rule 247 
(renumbered 251) was published in the 
Federal Register of July 3.1980, at 45 FR 
45539. 

MC 42405 (Sub-42) (Republication), 
filed November 25,1980, published in 
the Federal Register issue of December 

18.1980, and republished this issue. 
Applicant: MISTLETOE EXPRESS 
SERVICE. P.O. Box 25614, Oklahoma 
City. OK 73125. Representative: T. M. 
Brown. P.O. Box 1540, Edmond, OK 
73034. A Decision of the Commission, 
Review Board Number 3, decided March 

25.1981, and served April 30,1981, and a 
Decision of the Commission, Division Z 
Acting as an Appellate Division, 
decided June 22.1981, and serv ed June 

29.1981, find that the performance by 
applicant of the service described in the 
appendix will serve a useful public 
purpose, responsive to a public purpose, 
responsive to a public demand or need 
to operate as a common carrier, by 
motor vehicle, in interstate or foreign 
commerce, over regular routes, 
transporting genera / commodities 
(except Classes A and B explosives), 
moving in express service, (1) between 
Memphis, TN. and Florence, AL, over 
U.S. Hwy 72, (2) between Memphis, TN. 
and Fulton, MS, over U.S. Hwy 78, (3) 
between Memphis, TN. and Winona, 

MS. (a) over U.S. Hwy 51. and (b) over 
Interstate Hwy 55. (4) between 
Memphis. TN. and Lcland, MS, over U.S. 
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Hwy 61, (5) between junction U.S. Hwys 
61 and 49 and Greenville, MS; from 
junction U.S. Hwys 61 and 49 near Rich, 
MS, over U.S. Hwy 49 to junction 
Mississippi Hwy 1, then over Mississippi 
Hwy 1 to Greenville, MS, and return 
over the same routes, (6) between 
junction U.S, Hwy 61 and Mississippi 
Hwy 3 and junction U.S. Hwys 49W and 
82; from junction U.S. Hwy 61 and 
Mississippi Hwy 3 over Mississippi Hwy 
3 to junction U.S. Hwy 49, then over U.S. 
Hwy 49 to junction U.S. Hwy 49W, then 
over U.S. Hwy 49W to junction U.S. 

Hwy 82, and return over the same route, 
(7) between Clarksdale and Greenwood, 
MS; from Clarksdale over U.S. Hwy 49 
to junction U.S. Hwy 49E then over U.S. 
Hwy 49E t o'Green wood, MS, and return 
over the same route, (8) between Holly 
Springs and Greenwood, MS, over 
Mississippi Hwy 7. (9) between junction 
Mississippi Hwys 9W and 7 and Eupora, 
MS; bom junction Mississippi Hwys 9W 
and 7 over Mississippi Hwy 9W to 
junction Mississippi Hwy 9. then over 
Mississippi Hwy 9 to Eupora. and return 
over the same route, (10) between 
Walnut, MS. and junction Mississippi 
Hwy 15 and the Natchez Trace 
Parkway, over Mississippi Hwy 15, (11) 
between Corinth and Columbus, MS, 
over U.S. Hwy 45, (12) between junction 
Natchez Trace Parkway and U.S. Hwy 
82 and junction Natchez Trace Parkway 
and Mississippi Hwy 25, over the 
Natchez Trace Parkway, (13) between 
junction U.S, Hwy 72 and Mississippi 
Hwy 25 and junction Mississippi Hwys 
25 and 8 over Mississippi Hwy 25. (14) 
between junction U.S. Hwys 45 and Alt. 
U.S. Hwy 45. and junction U.S. Hwys 82 
and Alt. 45. over Alt. U.S. Hwy 45 (15) 
between junction Mississippi Hwy 5 and 
U.S. Hwy 72 and Hickory Flat, MS, over 
Mississippi Hwy 5, (16) between 
junction Mississippi Hwy 7 end 30, and 
junction Mississippi Hwy 30 and U.S. 

Hwy 45, over Mississippi Hwy 30, (17) 
between junction Mississippi Hwy 4 and 
U.S. Hwy 61 and junction Mississippi 
Hwys 4 and 25. over Mississippi Hwy 4. 
(18) between Clarksdale and Tupelo. 

MS. over Mississippi Hwy 6, (19) 
between junction Mississippi Hwys 32 
and 1 and Amory. MS; from junction 
Mississippi Hwys 32 and 1 and Amory, 
MS; from junction Mississippi Hwys 32 
and 1. over Mississippi Hwy 32 to 
Okolona. then over Mississippi Hwy 41 
and U.S. Hwy 278 to Amory. and return 
over the same route, (20) between 
Rosedale, MS, and junction Mississippi 
Hwys 8 and 25, over Mississippi Hwy 8, 
( 21 ) between E) Dorado. AR, and 
Columbus. MS. over U.S. Hwy 82, (22) 
between junction U.S. Hwy 167 and 
Arkansas Hwy 4 and McGehee, AR< 


over Arkansas Hwy 4. (23) between 
junction Arkansas Hwys 4 and 35 and 
junction Arkansas Hwy 35 and U.S. 

Hwy 165, over Arkansas Hwy 35, (24) 
between Pine Bluff and Endora, AR, 
over U.S. Hwy 65, (25) between junction 
U.S. Hwys 65 and 165 and Parkdale, AR 
over U.S. Hwy 165, (26) between 
junction U.3. Hwy 65 and Arkansas 
Hwy 81 and Eudora. AR; from junction 
U.S. Hwy 65 and Arkansas Hwy 81 over 
Arkansas Hwy 81 to Hamburg, then over 
Arkansas Hwy 8 to Eudora. and return 
over the same route, (27) between Pine 
Bluff, AR. and Memphis, TN; from Pine 
Bluff over U.S. Hwy 70 to junction U.S. 
Hwy 70. then over U.S. Hwy 70 to 
Memphis, and return over the same 
route, (28) between Little Rock and 
Stuttgart AR; from Little Rock over 
Arkansas Hwy 130 to junction Arkansas 
Hwy 11, then over Arkansas Hwy 11 to 
Stuttgart, and return over the same 
route, (29) between Forrest City and 
Dumas. AR; from Forrest City over 
Arkansas Hwy 1 to junction Arkansas 
Hwy 54. then over Arkansas Hwy 54 to 
Dumas, and return over the tame route, 
(30) between Walnut Comer, AR. and 
junction Mississippi Hwy 1 and U.S. 

Hwy 49, over U.S. Hwy 49. (31) between 
Pine Bluff and Warren, AR. over 
Arkansas Hwy 15, (32) between Fordyce 
and Warren, AR, over Arkansas Hwy & 
(33) between Stuttgart and DeWitt. AR. 
(a) from Stuttgart over Arkansas Hwy 11 
to junction Arkansas Hwy 152, then over 
Arkansas Hwy 152 to DeWitt and 
return over the same route, and (b) from 
Stuttgart over Arkansas Hwy 11 to 
junction Arkansas Hwy 13a to DeWitt 
and return over the some route, (34) 
between Brinkley and Marvell, AR, over 
U.S Hwy 49, (35) between Batesville and 
Oxberry, MS, over Mississippi Hwy 35, 
and (36) between Falkner, MS, and 
junction Mississippi Hwys 370 and 4, 
over Mississippi Hwy 37a in (1) through 
(36) above serving all intermediate 
points; that applicant is fit, willing, and 
able properly to perform this service and 
to conform to statutory and 
administrative requirements. The 
purpose of this republication is to reflect 
applicant’s actual grant of authority. 

By the Commission, 
fames H. Baynes, 

Acting Secretary. 

(PR Doc. ftl-2KK2 FUcrf 10-0-01. *45 «a| 

BILLING COOC 7G35~01-M 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 

The following applications, filed on or 
after February 9.1981. are governed by 
Special Rule of the Commission’s Rules 
of Practice, see 49 CFR 1100.251. Special 


Rule 251 was published in the Fedora! 
Register of December 31.1980, at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue of 
December 3,1980, at 45 FR 80109. 

Persons wishing to oppose an 
ap plica tion must follow the rules under 
49 CFR 1100.252. A copy of any 
application, including all supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicant’s 
representative of $10.00. 

Amendments to the request for 
authority are not allowed Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g.. unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit. willing, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49. Subtitle IV. 
United States Code, and the 
Commission’s regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition In the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
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construed as conferring only a single 
operating right. 

Not*,—All applications are for authority to 
operate as a motor common carrier In 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract". 

Please direct status inquiries to the 
Ombudsman’s Office, (202) 275-7320. 

Volume No. OPY-2-190 

Decided: October 2.1981. 

By the Commission. Review Board Number 
1. Members Parker. Chandler, and Fortier. 
Member Chandler not participating. 

MC109533 (Sub-56), filed September 

25.1981. Applicant: ARBET TRUCK 
LINES, INC. P.O. Box 697. Sheffield, IL 
61361. Representative: Arnold L Burke, 
180 North LaSalle St.^ Chicago, IL 60601, 
312-332-5106. Transporting paper, paper 
products, plastic packaging materials, 
containers, and paddings, between 
points in Marion County. IL, Union and 
Middlesex Counties, N], York County, 
PA, Guilford and Caldwell Counties, 

NC, Pontotoc County, MS. and Los 
Angeles and Fresno Counties, CA. on 
the one hand, and, on the other, points 
in the U.S. 

MC 145872 (Sub-8), filed September 

25.1981. Applicant: TREVIS BERRY 
TRANSPORTATION. 655 Luchessa. P.O. 
Box 1802. Gilroy, CA 05020. 
Representative: Eugene Q. Carmody, 
15523 Sedgeman St., San Leandro. CA 
94579, 415-357-6236. Transporting 
fiberboard and pulpboard boxes, 
between points in the U.S., under 
continuing contract(s) with Crown 
Zellerbach Corporation, of Gilroy. CA. 

MC 149293 (Sub-1), filed August 31. 
1981. Applicant: THREE STAR 
TRUCKING CO.. 7871 Ritz. Westland. 

MI 46185. Representative: Alex). Miller, 
555 S. Woodward. Suite 512, 
Birmingham. MI 48011. (313) 647-3350. 
Transporting metal products, between 
points in MI. OH. IN. LA. WI, TX. PA. 
KY, TN. AL. MS. AR, IL. and MO. 

MC 151142 (Sub-5), filed September 

14.1981. Applicant: H&H 
TRANSPORTATION. INC.. 1425 E. Main 
Street, Newark, OH 40035. 
Representative: H. Neil Carson. 3251 
Old Lee Highway, Fairfax. VA 22030, 
(703) 691-0900. Transporting general 
commodities (except classes A and B 
explosives), between the facilities of 
Stanley Homes Products, Inc., at points 
in MA. OH. TN. TX. CA. IL, and NC 

MC 151453 (Sub-3), filed September 

15.1981. Applicant: HERMAN O. 
ALBRITTON, d.b.a. HERMAN O. 
ALBRITTON TRUCKING. Route 2. Box 
219, Butler. GA 31006. Representative: 


Herman O. Albritton (same address as 
applicant). 912-662-3859. Transporting 
lighting fixutres and parts, between 
points in the U.S., under continuing 
contract(s) with Gibson-Metalux Corp, 
of Americus. GA. 

MC 152362 (Sub-2), filed September 

14.1981. Applicant: SOUTHWEST 
EXPRESS CO., INC. 1007 Cooper Sq. 
#278. Arlington, TX 76010. 
Representative: Timothy C Hope (same 
address as applicant), 817-261-6439, 
Transporting general commodities, 
between points in TX. NM. CO. WY, KS, 
OK. AR. LA. TN. MS. AL. GA. NC. SC. 
FL, and Va. on the one hand. and. on the 
other, points in the U.S. Condition: To 
the extent any certfificate issued in this 
proceeding authorizes the transportation 
of classes A and B explosives, it shall be 
limited in point of time to a period 
expiring 5 years from its date of 
issuance. 

MC 156182, filed September 9.1981. 
Applicant: EDI TRANSPORT 
COMPANY. 8528 East 34th St.. Tulsa. 

OK 74145. Representative: Max E. 

Foster, 2045 South 71st East Ave., Tulsa, 
OK 74112, 918-663-8727. Transporting 
general commodities (except classes A 
and B explosives), between points in 
AR. KS, LA, MO. OK. and TX. 

MC 156383, filed September 22,1961. 
Applicant: M.S.T. LEASING 
CORPORATION. 250 Miller PI.. 
Hicksvllle. NY. Representative: Jack L 
Schiller. 123-60 83rd Ave., Kew 
Gardens, NY 11415, 212-263-207& 
Transporting (1) plastic bottles and 
bottle caps, between points in CT and 
PA. on the one hand, and. on the other, 
New York. NY. (2) glass bottles and 
bottle caps, between points in CT. on 
the one hand, and, on the other. New 
York. NY, and (3) coffee, between New 
York. NY. on the one hand. and. on the 
other, Boston, MA. 

Volume No. OPY-4-391 

Decided: September 30,1981. 

By the Commission. Review Board Number 
2. members Carleton. Fisher, and Williams. 

MC 31307 (Sub-4), filed September 18, 
1981. Applicant: COLUMBIA RIVER 
TRUCK CO.. INC.. P.O. Box 1001. 

Camas, WA 96607. Representative: 
Lawrence V. Smart, Jr., 419 NW. 23rd 
Ave.. Portland. OR 97210, (503) 226-3755. 
Transporting general commodities 
(except classes A and B explosives), 
between points in OR and WA. 

MC 34227 (Sub-26), filed September 

21.1981. Applicant: PACIFIC INLAND 
TRANSPORTATION COMPANY. 15190 
E. Colfax, Aurora, CO 80011. 
Representative: James P. Beck. 71717 
St.. Suite 2600, Denver. CO 80202. (303) 


892-6700. Transporting printed 
advertising materials, between points in 
the U.S., under continuing contract(s) 
with Simon Marketing. Inc., of Atlanta, 
GA. 

MC 42487 (Sub-1050), filed September 

23.1981. Applicant: CONSOLIDATED 
FREIGHTWAYS CORPORATION OF 
DELAWARE, 175 Linfietd Drive. Menlo 
Park, CA 94025. Representative: V. R. 
Oldenburg. P.O. Box 3062. Portland. OR 
97206, (503) 226-4692. Transporting 
general commodities (except classes A 
and B explosives), between points in the 
U.S.. with continuing contract(s) with 
LAdish Co., of Cudahy. WI. 

MC 89427 (Sub-1), filed September 21. 
1981. Applicant: PARKER ABBOTT 
TRANSFER & STORAGE. INC.. P.O. Box 
282, Salt Lake City, UT 84110. 
Representative: Irene Warr. 311 S. State 
St.. Suite 280, Salt Lake City. UT 84111, 
(801) 531-1300. Transporting general 
commodities, (except classes A S. B 
explosives), between points in UT, ID. 
WY. and NV. 

MC 99427 (Sub-53), filed September 

23.1981. Applicant: ARIZONA TANK 
LINES, INC., 666 Grand Ave.. Des 
Moines, IA 50309. Representative: E. 
Check. P.O. Box 855, Des Moines. IA 
50304. (515) 245-2730. Transporting 
general commodities (except classes A 
and B explosives), between points in 
AZ, CA. CO. NV. NM. TX. and UT. on 
the one hand. and. on the other, points 
in the U.S. 

MC 134167 (Sub-1), filed September 

24.1981. Applicant: CARRIER SERVICE 
CO. OF WISCONSIN. INC., 2621 South 
5th Place. Milwaukee, WI 53201. 
Representative: Michael J. Wyngaard, 
150 East Gilman SL, Madison. WI 53703. 
Transporting general commodities 
(except classes A and B explosives), 
between points in the U.S.. under 
continuing contract(s) with J.C. Penney 
Co., Inc., of New York, NY. 

MC 146447 (Sub-14), filed September 

25.1981. Applicant: TANBAC. INC., 2941 
SW 1st Terr.. Ft. Lauderdale, FL 33315. 
Representative: Richard B. Austin, 320 
Rochester Bldg.. 8390 NW 53rd St. 
Miami, FL 33316. (305) 592-0036. 
Transporting metal products, between 
points in the U.S.. under continuing 
contract(s) with Jenkins Bros.. Inc., of 
Fairfield. CT. 

MC 146447 (Sub-15), filed September 

25.1981. Applicant: TANBAC, INC., 2941 
SW 1st Terr., Ft. Lauderdale, FL 33315. 
Representative: Richard B. Austin, 320 
Rochester Bldg., 8390 NW 53rd St 
Miami, FL 33166. (305) 592-0036. 
Transporting rubber and plastic 
products, between points in the U.S., 
under continuing contract(s) with FL 
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Muehlstein & Co., Inc^ of Greenwich. 

CT. 

MC157237. filed September 24.1981. 
Applicant; LEON SRYGLER. <Lb.a. 

LEON SRYGLER TRUCKING. P.O. Box 
66. Horse Cave. KY 42749. 
Representative: D. R. Beeler. P.O. Box 
482. Franklin, TN 37064, (615) 790-2510. 
Transporting (1) printed matter, and (2) 
pulp, paper and related products* 
between points in the U.S.. under 
continuing contract(s) with R.R. 
Donnelley & Sons Company, of 
Glasgow, KY. 

MC 158407, filed September 23,1981. 
Applicant; COURTESY 
TRANSPORTATION, INC, Route 16 
(P.O. Box 281), Mendon. MA 01756. 
Representative: Raymond A. Richards, 

35 Curtice Park, Webster, NY 14580,1- 
716-265-9510. Transporting building 
materials . paper and paper articles, and 
insulating materials. between points in 
the U.S.. under continuing conUract(s) 
with Fortifiber Corporation, of 
Attleboro, MA. 

MC 158437. filed September 24,1981. 
Applicant: EXECUTIVE TRAVEL, INC., 
88 Ryder's Lane, Stratford, CT 06407. 
Representative: Robert E. Bonazzo 
(same address as applicant). (203) 371- 
7073. To operate as a broker, at 
Stratford, CT, in arranging for the 
transportation of passengers and their 
baggage, beginning and ending at points 
in CT, and extending to points in the 
U.S. 

Volume No. OPY-4-394 

Decided: October 5.1981. 

By the Commission. Review Board Number 
2. Members Carleton. Fisher and Williams. 

MC 74416 (Sub-31), filed September 

24.1981. Applicant: LESTER M. 

PRANCE. INC, Box 1. Kirkwood, PA 
17538. Representative: Chester A. 

Zyblut, 366 Executive Bldg., 1030 15th 
St., N.W., Washington, DC 20005, (202) 
296-3555. Transporting metal products, 
and paper and related products, 
between those points in NY on and west 
of Interstate Hwy 81, on the one hand, 
and, on the other, points in NC WL AL* 
SC. CA, MA. CT. Ri, IN. OH. and PA. 

MC 127756 (Sub-3), filed June 16,1081, 
previously noticed in the Federal 
Register issue of July 7,1981, and 
republished this issue. Applicant: 
SERVICE TRANSPORT LINES, INC, 618 
Galveston, P.O. Box 1232. West 
Sacramento, CA 05691. Representative: 
Don Chase (same address as applicant), 
(916) 371-5030. Transporting (1) metal 
products, (2) food and related products, 
and (3) plastic articles, between points 
in CA. AZ, NV, OR. and WA. Note: The 
purpose of this republication is to 


include plastic articles as part of the 
commodity description. 

MC 133676 (Sub-17), filed September 

21.1981. Applicant; COMET TRUCK 
LINE, INC., 1175 Choctaw Dr., Baton 
Rouge. LA 70821. Representative: Harold 
H. Mitchell, Jr., P.O. Box 1295, 

Greenville, MS 38701. (801) 335-3576. 
Transporting (1) building materials and 
(2) chemicals between points in AL* AR, 
LA..and MS. 

MC 139306 (Sub-13), filed September 

22.1981. Applicant: STANACE 
TRANSPORTATION. INC. 121 Indian 
Springs Rd.. Hot Springs. AR 71901. 
Representative: James M. Duckett, 221 
W. 2d. Suite 411, Little Rock. AR 72201. 
(501) 375-3022. Transporting cullet glass, 
between points in Boyle County, KY and 
Mercer County, NJ. on the one hand, 
and, on the other, points in Lamar 
County, TX. 

MC 145728 (Sub-14), filed September 

24.1981. Applicant- G. P. THOMPSON 
ENTERPRISES. INC. P.O. Box 146. 
Midway, AL 36053. Representative: 

Terry P. Wilson, 428 So. Lawrence St, 
Montgomery, AL 36104, (205) 262-2756. 
Transporting food and related products, 
between the facilities used by John 
Morrell & Co., at points in the U.&, on 
the one hand, and, on the other, points 
in the U.S. 

MC 146496 (Sub-11), filed September 
2a 1981. Applicant: JOSEPH MOVING & 
STORAGE CO.. INC. db.a. ST. JOSEPH 
MOTOR LINES, 5724 New Peachtree 
Rd., Chamblee, GA 30341. 
Representative: Thomas H. Davis (same 
address as applicant), (404) 452-1744. 
Transporting general commodities 
(except classes A and B explosives), 
between points in the U.S., under 
continuing contract!*) with Richway, 
Division of Federated Department 
Stores, Ino, of Atlanta, GA. 

MC 146496 (Sub-12), filed September 

28.1981. Applicant: JOSEPH MOVING & 
STORAGE CO.. INC. d.b.a. ST. JOSEPH 
MOTOR LINES, 6724 New Peachtree 
Rd, Chamblee, GA 30341. 
Representative: Thomas R Davis (some 
address as applicant), (404) 452-1744. 
Transporting general commodities 
(except classes A and B explosives), 
between points in the Uik, under 
continuing contract(s) with General 
Electric Company, Housewares and 
Audio Business Division, of Bridgeport 
CT. 

MC 149296 (Sub-1), filed September 

24.1981. Applicant LEVLNCE 
CORPORATION. 14027 Chris man. 
Houston, TX 77039. Representative: J. G. 
Dail, Jr.. P.O. Box LL, McLean, VA 22101, 
(703) 893-3050. Transporting (1) Mercer 
commosites, (2) metal products and (3) 


machinery between Houston, TX. on the 
one hand and. on the other, points in 
AL, AR, CO. FU KS. LA, MS, NM, OK 
and WY. 

MC 151586 (Sub-8), filed September 

25,1981. Applicant; PERRY 
TRANSPORT, INC. 14375-172d Ave^ 
Grand Avenue. Ml 49417. 

Representative: Richard O. Peel (same 
address as applicant). (616) 642-3550. 
Transporting building woodwork. 
between points in the U.S. under 
continuing contract(s) with ODL, Inc., of 
Zeeland ML 

MC 152286, filed September 24.168L 
Applicant TRUCANO 
CONSTRUCTION. INC, 3560 N. 

Douglas, Juneau, AK 99802. 
Representative: Jim Pitzer, 15 S. Grady 
Way. Suite 321, Renton. WA 98055, (200) 
235-1111. Transporting modular 
buildings, lumber or wood products, 
building materials, equipment and 
supplies, and boats, between points in 
AK, located east of an imaginary line 
constituting a southward extension of 
the International Boundary line between 
the United States (Alaska) and Canada 
{Yukon Territory). 

MC 153736, filed September 25,1981. 
Applicant FARGO INDUSTRIES, INC, 
11920 Fargo Rd„ NE. Aurora. OR 97002. 
Representative: Donald W. Haworth 
(same address as applicant). (503) 678- 
5013. Transporting general commodities 
in containers (except classes A and B 
explosives), between points in 
Multnomah County. OR and Clark 
County, WA, on the one hand and on 
the other, points In Cowlitz and King 
Counties, WA. 

MC 154656, filed September 21.1961. 
Applicant ROY HAMILL, db.a. 

HAMILL TRUCKING, Rt. 2. Box 164, 
Pryor, OK 74361. Representative: Roy 
Hamill (same address as applicant), 

(918) 825-3418. Transporting beer; 
between points in the U.S., under 
continuing contract(s) with Anheuser- 
Bush, of St. Louis, MO and Golden Eagle 
Dist Co„ of Tulsa. OK. Condition: 
Issuance of a Permit In this proceeding 
is subject to prior or coincidental 
cancellation, at applicant's written 
request of authority in its Certificate of 
Registration under Docket No. MC- 
42091. 

MC 156406, filed September 28.1981. 
Applicant: BEASTON TRANSIT, INC., 
30887 Road 50. Goshen, CA 93227. 
Representative: Edward L. Fanucchi, 
2409 Merced, Suite 3. Fresno, CA 93271, 
(209) 266-8771. Transporting cotton 
han ester machinery or equipment, (a) 
between points in CA. on the one hand, 
and on the other, points in AZ, NM. and 
TX. and (b) between points in TX, on the 
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one hand. and. on the other, points in 
NM, AZ. and CA. 

MC 156956. filed September 25,1981. 
Applicant: WEST CENTRAL 
ENVIRONMENTAL CORR, P.O. Box 
714. Auburn, NY 13021. Representative: 
Neil D. Breslin, 11 North Pearl St., 
Albany, NY 12207, (518) 434-1136. 
Transporting hazardous wastes, 
between points in Norfolk County. MA 
and points in Fluvanna County, VA. 

MC 158066 (Sub-1), filed September 

25.1981. Applicant: 5 T EXPRESS, 
INC.. 9144 E. 400 N„ Van Buren. IN 
46991. Representative: Gerald J. 
Baumann (same address as applicant), 
(317) 934-2368. Transporting general 
commodities (except classes A and B 
explosives), between the facilities of 
Ralston Purina Company in the CS- on 
the one hand, and, on the other, points 
in the U.S. 

MC 156478, filed September 25,1981. 
Applicant: HODGES MOVING & 
STORAGE. P.O. Box 45571, Tulsa. OK 
74145. Representative: Dean Williams, 
Suite 615-East. The Oil Center, 2601 
Northwest Expressway, Oklahoma City, 
OK 73112. Transporting general 
commodities (except classes A and B 
explosives), between points in the U.S., 
under continuing contract(s) with 
General Electric Company, of Dallas, 
TX. 

MC 158488, filed September 28,1981. 
Applicant: DARLENE G. AND 
HOWARD V. CAIN. d.b.a. H & D 
TRUCK LINE. P.O. Box 206, Oregon. MO 
64473. Representative: Arthur J. Cerra, 
2100 CharterBank Center, P.O. Box 
19251, Kansas City. MO 64141. 
Transporting food and related products, 
between points in the U.S., under 
continuing contract(s) with Amour Food 
Company, of Phoenix, AZ. 

Volume No. OPY-5-171 

Decided: October 1,1981. 

By the Commission. Review Board Number 
3. Members Krock, Joyce and Dowell. 

MC 2788 (Sub-6), filed September 22, 
1981. Applicant: GLOVER TRUCKING 
CORR. P.O. Box 7206, Holland Station, 
Suffolk. VA 23437. Representative: 

James F. Flint. 408 World Center Bldg^ 
91816th Street, N.W, Washington. DC 
20006, (202) 833-1170. Transporting 
general commodities (except classes A 
and B explosives), between Franklin. 
Norfolk and Williamsburg, VA. and 
points in Southampton, James City, and 
Isle of Wight Counties. VA, on the one 
hand, and, on the other, points in NY, 

PA, OH, NJ. DE, MD. VA. TN. KY. NC 
SC, IL IN. GA. WV. and DC 

MC 107478 (Sub-90), filed September 

22.1981. Applicant: OLD DOMINION 


FREIGHT LINE, INC. 1791 Westchester 
Drive. P.O. Box 2006, High Point. NC 
27261. Representative: Kim D. Mann. 
7101 Wisconsin Ave., Washington. D.C 
20014. (301) 986-1410. Transporting 
general commodities (except classes A 
and B explosives) between the facilities 
of Joy Manufacturing Company at points 
in the U.S., on the one hand, and, on the 
other, points in the U.S. 

MC 107478 (Sub-91), filed September 

22.1981. Applicant: OLD DOMINION 
FRIEGHT LINE, INC. P.O. Box 2000, 

1791 Westchester Dr., High Point, NC 
27261. Representative: Kim D. Mann, 
7101 Wisconsin Ave., Suite 1010, 
Washington. DC 20014, (301) 986-1410. 
Transporting such commodities as are 
dealt in or used by manufacturers of 
duplicating machines, between the 
facilities used by Xerox Corporation at 
points in the U.S., on the one hand, and, 
on the other, points in the U.S. 

MC 135678 (Sub-34), filed September 

16.1981. Applicant: MIDWESTERN 
TRANSPORTATION. INC., 20 S.W. 10th, 
Oklahoma City, OK 73125. 
Representative: C L Phillips, Rm 248- 
Classen Terrace Bldg.. 1411 N. Classen, 
Oklahoma City. OK 73106, (405) 528- 
3884. Transporting baby goods, 
foodstuffs, chemicals, and cleaning 
compounds . between the facilities of 
Gerber Products Company at points in 
OK. AR, TX, NM. CO. CA, on the one 
hand, and. on the other, points in OK. 
AR. TX, NM. CO. andCA. 

MC 138758 (Sub-4), filed September 

23.1981. Applicant: NORTHERN GAS, 
INC. P.O. Box 68, Lyndonville. VT 
05851. Representative: John P. Monte, 
P.O. Box 568, Barre, VT 05641, (802) 476- 
6671. Transporting propane, between 
points in Albany County, NY. on the one 
hand, and, on the other, points in NH 
and VT. Condition: The certificate to be 
issued here shall be limited in points of 
time to a period expiring 5 years from 
the date of issuance. 

MC 139579 (Sub-13), filed September 

21.1981. Applicant: GEORGE H. 
GOLDING. INC., 5879 Marion Drive. 
Lockport NY 14094. Representative: 
Raymond A. Richards, 35 Curtice Pk., 
Webster. NY 14580, (716) 285-0510. 
Transporting (1) chemicals and related 
products, under continuing contract(s) 
with (a) Chemical Sales Corporation, 
and Commercial Chemicals, Inc., both of 
Buffalo, NY. and (b) Chcmicentral/ 
Buffalo, of Town of Tonawanda. NY, 
and (2) vending machines, gum and 
confectionery, under continuing 
contract(s) with Ford Gum and Machine 
Company, Inc., of Akron. NY. between 
points in the U.S. 

MC 145088 (Sub-14), filed September 
a 1981. Applicant: S & T TRUCKLOAD. 


INC.. 2527 N.E. 28th St, Fort Worth, TX 
76106. Representative: M. Ward Bailey, 
2412 Continental Life Bldg., Fort Worth. 
TX 76102, (817) 335-2505. Transporting 
general commodities (except classes A 
and B explosives), between points in 
Dallas. Tarrant, and Henderson 
Counties, TX. on the one hand, and, on 
the other, points in the U.S. 

MC 146869 (Sub-3), filed September 
ia 1981. Applicant: CARRIER FREIGHT 
LINES, INC., P.O. Box 813, Hickory. NC 
28601. Representative: William P. 
Farthing, Jr., 1100 Cameron-Brown Bldg., 
Charlotto. NC 28204. (704) 372-6730. 
Transporting (1) furniture and fixtures, 
between Chicago, IL, and points in 
Kane, Kendall, and Du Page Counties. 

IL, points in NC and VA, on the one 
hand. and. on the other. Detroit, Ml. and 
points in Wayne. Washtenaw, Ingham. 
Clinton. Eaton and Oakland Counties, 
MI, and (2) malt beverages, between 
points in Catawba. Gaston, and 
Mecklenburg Counties. NC, on the one 
hand, and, on the other, Detroit. MI, 
Baltimore, MD. and points in 
Vanderburg County, IN, Atlantic 
County, NJ. and Campbell County. KY. 

MC 146869 (Sub-4), filed September 

21,1981. Applicant: CARRIER FREIGHT 
LINES, INC, P.O. Box 813, Hickory, NC 
28601. Representative: William P. 
Farthing, Jr., 1100 Cameron-Brown Bldg., 
Charlotte. NC 28204, (704) 372-6730. 
Transporting such commodities as are 
dealt in or used by a manufacturer of 
electrical products, between points in 
the U.S., under continuing contract(s) 
with General Electric Company, of 
Bridgeport CT. 

MC 157228, filed September 21,1981. 
Applicant: PRAIRIE LINE, INC, 505 
Cottage Grove Drive, Woodbury. MN 
55125. Representative: Marquita J. 

Finley. AAA Building—Suite 200,170 E. 
7th Place. St. Paul, MN 55101, (612) 297- 
8484. Transporting construction 
materials, between points in the U.S.. 
under continuing contract(s) with the 
CertainTeed Corporation of Valley 
Forge, PA. 

MC 158028, filed August 31,1981. 
Applicant J ft Y, INC, 1601 South 35th 
Ave„ Phoenix, AZ 85009. 

Representative: Nicholas T. Adrahtas, 
2900 Arizona Bank Bldg., 101 North First 
Ave., Phoenix. AZ 85003. (602) 252-7381. 
Transporting (1) food and related 
products, between points in Maricopa 
County, AZ. on the one hand, and, on 
the other, Los Angeles. CA. Portland. 

OR, and points in Marin. Sonoma, Napa, 
Solano. Sacramento, Contra Costa. 
Alameda, Santa Clara, and San Mateo 
Counties, CA. King. Spokane, Lewis, and 
Yakima Counties. WA. and Umatilla, 
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* 

Marion. Polk. Lane. Deschutes, and 
Morrow Counties. OR; and (2) plastic 
articles . between Phoenix. AZ. on the 
one hand, and. on the other. Los 
Angeles. CA, and points in King County, 
WA. 

MC158338, filed September 18.1981. 
Applicant: R. D. CADLE. d-b.a. RON'S 
TRUCKING. 53 So. Dawson St., Seattle, 
WA 98134. Representative: Ronald D. 
Cadle, 13028 S.E. 207th PL Kent WA 
98031, (208) 767-5367. Transporting 
lumber and wood products, between 
points in Grays Harbor County, WA, on 
the one hand, and. on the other, points 
in WA, CA. NV. and AZ. 

MC 158418, filed September 23.1981. 
Applicant: AMERICAN BELMONT 
COACHWAYS, P.O. Box 280, Belmont 
OH 43718. Representative: William A 
Murphy (same address as applicant), 
(614) 782-1367. Transporting passengers 
and their baggage in the same vehicle 
with passengers, in special and charter 
operations, beginning and ending at 
points in Belmont, Monroe, Harrison, 
Noble, and Guernsey Counties, OH, and 
Ohio County, WV, and extending to 
points in the U.S. 
fames H. Bayne, 

Acting Secretary , 

|KR Doc Mod S«A am) 

BILLING COOC 703S-01-M 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 

The following applications, filed on or 
after February 9,1981, are governed by 
Special Rule of the Commission's Rules 
of Practice, sec 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register on December 31.1980, at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue of 
December 3,1980. at 45 FR 80109. 

Persons wishing to oppose an 
appplication must follow the rules under 
49 CFR 1100.252. Applications may be 
protested only on the grounds that 
applicant is not fit, willing, and able to 
provide the transportation service or to 
comply with the appropriate statutes 
and Commission regulations. A copy of 
any application, including all supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicant's 
representative of $10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 


problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit, willing, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49. Subtitle IV, 
United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication (or. if the 
application later become unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days afeter publication an 
applicant may file a verified statement 
in rebuttal to any statment in opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
were service U for a named shipper “under 
contract". 

Please direct status inquiries to the 
Ombudsman's Office, (202) 275-7328. 

Volume No. OPY-4-392 

Decided: September 30.1981. 

By the Commission. Review Board Number 
2. Members Carleton. Fisher and Williams. 

MC 158457, filed September 25.1981. 
Applicant: HARRY JUDGE, d.b.a. 

JUDGE TRUCKING COMPANY, East 
Side Drive, Chincoteague, VA 23336. 
Representative: Blair P. Wakefield. Suite 
1001, First and Merchants, National 
Bank Bldg., Norfolk, VA 23510, (804) 
627-0700. Transporting, for or on behalf 
of the United States Government, 
general commodities (except used 


household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), between points in the U.S. 

Volume No. OPY-4-393 

Decided: October 5.1981. 

By the Commission, Review Board Number 

2. Members Carleton, Fisher and Williams. 

MC 152236, filed September 24,1981. 
Applicant: CAN AM RAPID COURIER, 
INC.. 970 Kensington Ave., Buffalo, NY 
14215. Representative: Gregory B. 

Fraser, Bankers Trust Bldg., 4th FI., 
Jamestown. NY 14701, (718) 684-5210. 
Transporting shipments weighing 100 
pounds or less if transported in a motor 
vehicle in which no one package 
exceeds 100 pounds, between points in 
the U.S. 

Volume No. OPY-5-172 

Decided: October 1,1981. 

By the Commission, Review Board Number 

3, Members Krock. Joyce and Dowell. 

MC 113658 (Sub-57), filed September 
22,1981. Applicant: SCOTT TRUCK 
LINE, INC., 5280 Newport St.. Commerce 
City, CO 80022. Representative: Rick A. 
Rude, 1730 Rhode Island Ave. NW„ 
Washington, DC 20036. (202) 223-5900. 
Transporting general commodities 
between Irwin. Harlan, Garwin. and 
Toledo. IA, and Alden and Gill, CO. on 
the one hand. and. on the other, points 
in the U.S. Condition: Approval of this 
authority is conditioned upon applicant 
certifying to the Commission, prior to 
commencing operations, that all rail 
service has actually terminated at all of 
the involved points. 

Not©.—The sole purpose of this application 
is to substitute motor carrier service for 
completely abandoned rail service. 

MC 144939 (Sub-9), filed Septembr 21, 
1981. Applicant: LARRY A. 
HOUSEHOLDER, d.b.a. 
HOUSEHOLDER TRUCKING. R.R. 1, 
Fenton, IA 50539. Representative: Larry 
D. Knox, 600 Hubbell Bldg., Des Moines. 
IA 50309, (515) 244-2329. Transporting 
food and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. 

MC 158368, filed September 21.1981. 
Applicant: FLUID TRANSPORT, INC. 
14314 Lomitas Avenue, City of Industry, 
CA 91744. Representative: John Peter 
Kukta (same address as applicant), (213) 
968-9634. Transporting food and other 
edible products and byproducts 
intended for human consumption 
(except alcoholic beverages and drugs), 
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agricultural limestone and fertilizers, 
and other soil conditioners by the owner 
of the motor vehicle in such vehicle, 
between points in the U.S. 

MC 158388, filed September 22.1981. 
Applicant: JARON TRUCKING. INC.. 

123 Christie Street. Newark. NJ 07105. 
Representative: Morton E. Kiel. Suite 
1832. 2 World Trade Center. New York. 
NY 10048-0640. (212) 466-0220. 
Transporting for or on behalf of the 
United States Government general 
commodities (except used household 
goods . hazardous or secret materials . 
and sensitive weapons and munitions), 
between points in the US. 

MC 158388. filed September 22,1981. 
Applicant: JARON TRUCKING, INC, 

123 Christie Street, Newark. NJ 07105. 
Representative: Morton E Kiel. Suite 
1832, 2 World Trade Center. New York, 
NY 10048-0640. (212) 466-0220. 
Transporting for or on behalf of the 
United States Government, general 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S. 

MC 158398, filed September 22,1981. 
Applicant: S-R-F-T-C BROKERS, 6960 
Madison Avenue West Minneapolis, 

MN 55427. Representative: Samuel 
Rubenstein. P.O. Box 5, Minneapolis, 

MN 55440, (612) 542-1121. As a broker of 
general commodities (except household 
goods), between points in the U.S. 

MC 158409, filed September 23.1981. 
Applicant: UN-NOR. INC., 5186 
Holladay Blvd., Salt Lake City. UT 
84117. Representative: Rick J. Hall, P.O. 
Box 2465, Salt Lake City, UT 84110, (801) 
531-1777. As a broker of general 
commodities (except household goods), 
between points in the U.S. 

Jnmes H. Bayne, 

Acting Secretary. 

(FK Doc. Fifed 10-4-81; *4) unj 

6VLUM0 COOC 703V-CI-* 


Motor Carriers; Permanent Authority 
Decisions Volume No. 177; Restriction 
Removals; Decision-Notice 

Decided: October 1,1961. 

The following restriction removal 
applications, filed after December 28, 
1980, are governed by 49 CFR 1137. Part 
1137 was published in the Fodoral 
Register of December 31,1980, at 45 FR 
88747. 

Persons wishing to file a comment to 
an application must follow the rules 
under 49 CFR 1137.12. A copy of any 
application can be obtained from any 
applicant upon request and payment to 
applicant of $10.00. 


Amendments to the restriction 
removal applications are not allowed. 

Some of the applications may have 
been modified prior to publication to 
conform to the special provisions 
applicable to restriction removal. 

Findings 

We find, preliminarily, that each 
applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with 49 U.S.C. 10922(h). 

In the absence of comments filed 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant. Prior to beginning operations 
under the newly issued authority, 
compliance must be made with the 
normal statutory and regulatory 
requirements for common and contract 
carriers. 

By the Commission. Restriction Removal 
Board. Members Spom. Ewing, and Shaffer. 
James 11. Bayne, 

Acting Secretary. 

MC 105413 (Sub-4 3)X, fi led September 
18,1981. Applicant: PETROLEUM 
TRANSPORT SERVICE, INC., 3908 
Richland Drive, Council Bluffs, LA 51501. 
Representative: Donald L Stem. Suite 
610, 7171 Mercy Road, Omaha. NE 
68106. Applicant seeks to remove* 
restrictions in its Sub-Nos. 8,9,10,13, 

15.18,17.18, 20, 21. 22, 23. 27. 28. 30. 31, 
33, 35, 39F, 40F, 41F, and 42 certificates 
to (1) broaden the commodity 
descriptions to (a) “commodities in 
bulk" from (all in bulk), anhydrous 
ammonia In Sub-Nos. 8.18, 20. 35, 39F. 
liquefied petroleum gas in Sub-Nos. 9 
and 13, liquid petroleum products in 
Sub-No. 10 (part 3), fertilizer and 
fertilizer compounds, acid, and 
chemicals (except cryogenic liquid) In 
Sub-No. 15, anhydrous ammonia and 
fertilizer solutions in Sub-Nos. 16 and 27, 
fertilizers, insecticides, fungicides, and 
herbicides and materials and 
ingredients thereof in Sub-No. 28, liquid 
animal food and liquid animal food 
supplements in Sub-No. 30, chemicals 
fertilizers and fertilizer materials in Sub- 
No. 31. fertilizer and fertilizer materials, 
in Sub-No. 40F, liquid fertilizer in Sub- 
No. 41F, and petroleum products in Sub- 
No. 42; (b) “petroleum, natural gas and 
their products" from liquid petroleum 
products in Sub-No. 10 (part 1) and 
refined petroleum products in Sub-No. 

10 (part 2); (c) "commodities in bulk and 
chemicals and related products" from 
anhydrous ammonia and fertilizer (in 
bulk) and dry fertilizer in Sub-No. 17; 
and (d) "chemicals and related 
products" from dry fertilizer in Sub-No. 
21, fertilizer and fertilizer ingredients in 


Sub-No. 22, chemicals and fertilizers in 
Sub-No. 23. and anhydrous ammonia, 
ureau and fertilizer In Sub-No. 33; (2) 
remove the facilities limitations and the 
originating at and/or destined to 
restrictions in Sub-Nos. 9.13,16.17,18, 
20. 21, 23. 27. 28. 30, 31, 35. 39F, and 40F; 
(3) eliminate the in tank vehicles or 
hopper type vehicles in Sub-Nos. 8,9,10, 

13.15.16.17.18. 27. 30. 31. 35, 39F. 4lF, 
and 42; (4) change its one way irregular 
route authorities to radial authority in 
Sub-Nos. 8. 9,10 (parts 2 and 3). 13.15, 

16.17.18. 20, 21. 22, 23. 27, 28. 30. 31, 33. 
35, 39F, 40F, and 41F and its one way 
regular route authority to two-way 
authority in Sub-No. 10 (part 1); (5) allow 
service at all intermediate points 
between Arkansas City and Augusta, KS 
and Omaha. NE. McPherson, KS and 
Union. Murdock, Firth and Adams. NE. 
and Kansas City. KS and Lincoln, NE in 
Sub-No. 10 (part 1); (6) remove the for 
pick-up only and for delivery only 
restrictions in Sub-No. 10 (part 1); and 
(7) replace cities with county-wide 
authority as follows: Louisiana with Pike 
County, MO and Onida with Sully 
County. SD in Sub-No. 8; Greenwood 
with Cass County. NE in Sub-No. 9; 
Lincoln and Firth with Lancaster 
County, NE Adams with Cage County, 
NE, Avoca, Eagle, Elmwood, Murdock, 
Nehawka, and Union with Cass County, 
NE, Omaha with Douglas County, NE 
Memphis and Ashland with Saunders 
County. NE Sterling with Johnson 
County. NE, and Superior with 
Nucknolls Counties, KS in Sub-No. 10 
(parts 2 and 3); Plattsmoulh with Cass 
County. Ne in Sub-No. 13; Fremont with 
Dodge County, NE in Sub-No. 15; Hoag 
with Cage County, NE in Sub-No. 16; 
Beatrice with Gage County, NE in Sub- 
No. 17; Fort Dodge with Webster 
County. LA in Sub-No. 18; Creston with 
Union County, IA in Sub-No. 20; Council 
Bluffs with Pottawattamie County. 1A in 
Sub-No. 21; Belmond. Waterloo, 

Sanborn. Jefferson, Carroll, and Council 
Bluffs with Wright. Black Hawk, 

O’brien. Greene, Carroll, and 
Pottawattamie Counties, 1A in Sub-No. 
22; Hoag with Gage County, NE in Sub- 
No. 27; Blair with Washington County, 
NE in Sub-No. 28; La Platte with Sarpy 
County, NE in Sub-No. 30; Lincoln with 
Lancaster County, NE in Sub-No. 31; 
Conway with McPherson County, KS, 
Greenwood with Cass County, NE and 
Whiting, Early, and Gamer with 
Monona. Sac, and Hancock Counties, LA 
in Sub-No. 35; Hoag with Cage County, 
NE in Sub-No. 39F; Mason City with 
Cerro Gordo County, 1A in Sub-No. 40F; 
and Nebraska City with Otoe County, 

NE in Sub-No. 41P. 
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MC111201 (Sub-55)X. filed September 
ia 1981. Applicant: J. N. ZELLNER & 
SON TRANSFER COMPANY. P.O. Box 
91247. Atlanta. GA 30304-1247. 
Representative: Archie B. Culbreth and 
John P. Tucker. Jr., Suite 202, 2200 
Century Parkway, Atlanta. GA 30345. 
Applicant seeks to remove restrictions 
in its lead and Sub-Nos. 2, ia 23, 43F, 
and 46F certificates to (A) broaden the 
commodity descriptions (1) in the lead, 
from cotton, in bales, cotton waste, 
cotton Linters and used cotton bagging 
and ties and textile and mill waste 
(except liquids), to “textile mill 
products;*’ (2) in Sub-No. 2 from wooden 
poles and cross arms to “lumber, and 
wood products"; (3) Sub-Nos. 18. 23 and 
46F, from beverages (except alcoholic, 
citrus or frozen beverages in containers) 
and alcoholic liquors, to “beverages and 
related items"; and (4) in Sub-No. 43F, 
from malt beverages [except fin bulk) to 
‘ beverages and related items (B) remove 
facilities limitations in Sub-Nos. 23,43F. 
and 46F; (C) authorize radial authority 
for only oneway authority; and (D) 
replace city-wide authorities wherever 
they appear in each certificate with 
county-wide authorities as follows: 
Augusta with Richmond County. GA; 
East Point with Fulton County. GA; 
Macon with Bibb County, GA: 
Chattanooga with Hamilton County, TN; 
Tarrant City with Jefferson County, AL: 
Eustis with Lake County. FL Atlanta 
with Clayton. Cobb. DeKalb, Fulton, and 
Gwinnett Counties, GA; Columbus with 
Muscogee County, GA; Charlotte with 
Mecklenburg County, NC; Greenville 
with Greenville County. SC; 

Spartanburg with Spartanburg County, 
SC; Albany with Dougherty County, GA: 
Lynchburg with Moore County, TN; and 
Montgomery with Elmore and 
Montgomery Counties. AL 
MC 123279 (Sub-ll)X, filed September 
14,1981. Applicant: CHARTER 
EXPRESS. INC., 8418 Tallmadge Road, 
R.D. #8, Ravenna. OH 44266. 
Representative: William P. Jackson. P.O. 
Box 1240, Arlington, VA 22210. 

Applicant seeks to remove restrictions 
in its lead and Sub-Nos. 10 certificate to 
(1) broaden the commodity descriptions 
from (a) plastic, rubber, plastic and 
rubber products, supplies and 
machinery used in the manufacture 
thereof, to "rubber and plastic products, 
supplies and machinery used in the 
manufacture thereof* fin the lead; (b) 
general commodities (with exceptions) 
to “general commodities (except classes 
A and B explosives)" in the lead; (c) 
plastic flakes, granules, lumps, paste, 
pellets, powder, and plastic scrap to 
rubber and plastic products" in the 
lead; (d) iron and steel articles to “metal 


products" in Sub-No. 10; (2) delete 
commodity exceptions such as in bulk, 
in tank vehicles, “size or weight" 
commodities and in containers, in the 
lead; (3) broaden cities to counties: (a) in 
the lead, Fremont, OH. to Sandusky 
County, OH. Akron, OH, to Summit. 
Wayne. Medina. Stark and Portage 
Counties, OH, Bellevue. OH. to Huron. 
Sandusky, Erie and Seneca Counties, 
OH, Bridgeport. Middletown, and 
Wallingford. CT. to Fairfield, Middlesex, 
New Haven, and Hartford Counties. CT. 
Wilmington. DE, to New Castle County, 
DE, Stoughton, MA. to Norfolk. 

Plymouth and Bristol Counties, MA. 
Garwood, Hamburg, Hoboken. 

Mountain View, New Brunswick, and 
Patterson. NJ, to Union, Hudson. 
Middlesex, Passaic, Sussex. Bergen. 
Essex, Mercer, Somerset, Morris, and 
Monmouth Counties, NJ; Amsterdam. 
Hicksville and Smithtown. NY, to 
Montgomery, Nassau. Suffolk. Fulton 
Counties, NY, Nazareth. PA. to 
Northampton County, PA, Naugatuck. 
CT, to New Haven County, CT, Boston. 
Fall River, Lawrence, and Springfield, 
MA. to Suffolk. Norfolk, Essex, 
Middlesex. Plymouth. Bristol, Hampden, 
and Hampshire Counties, MA. Elizabeth. 
Garwood, Newark, and Trenton, NJ. to 
Union. Middlesex. Hudson. Essex. 
Bergen, Passaic. Morris, Somerset 
Mercer, Monmouth, Counties, NJ, 

Buffalo. Chester, and Middleport, NY, to 
Erie, Orange and Niagara Counties, NY, 
Economy, Jeanette, Port Alleghany, 
Pottstown. and Rochester, PA. to 
Beaver. Allegheny. Westmoreland, 
McKean, Montgomery, Berks, and 
Chester Counties. PA; (b) in Sub-No. 10 
Blissfield. Detroit Marine City, and 
Monroe. MI. to Lenawee, Wayne, 
Oakland, Macomb, Monroe, 

Wastensaw. St. Clair, and Monroe 
Counties. MI. Akron, Amherst 
Ashtabula, Avon, Birmingham. Bowling 
Green. Brilliant Bucyrus, Calcutta, 
Canton, Cleveland, Columbiana, 
Conneaut Costonia, East Liverpool, East 
Palestine. Elyria. Empire. Fremont, 
Fostoria, Knoxville, Lodi. Lorain, 
Lowellville, McDonald. Mansfield, 
Martins Ferry, Massillon, Mingo 
Junction, Newton Falls, New 
Washington. Niles. North Jackson. 
Painesville. Port Ginton. Port Homer, 
Ravenna. Salem, Sandusky, 

Steubenville. Stratton, Struthers, Toledo, 
Toronto, Vermilion. Warren. Welisville, 
Willard. Wooster, Yorkville, and 
Youngstown. OH, to Summit, Medina, 
Portage. Stark. Wayne, Lorain. 
Ashtabula, Erie, Wood. Jefferson, 
Crawford. Columbiana. Cuyahoga, Lake, 
Seneca. Sandusky, Mahoning. Trumbull, 
Richland, Belmont, Ottawa. Lucas, 


Huron, and Gragua Counties, OH. Beech 
Bottom, Benwood, Bethany. Chester. 
Follansbee. Hancock, Newell, New 
Cumberland. Wheeling, Weirton. 
Wellsbuig, and West Liberty. WV, to 
Brooke. Marshall, Hancock. Morgan, 
and Ohio Counties. WV, Black Rock, 
Brocton, Buffalo. Clarence Center. 
Depew, Dunkirk, Fredonia, Hamburg, 
Jamestown, Lancaster, Lockport, 
Middleport, Niagara Falls, North 
Tonawando, Rochester, Tonawanda. 
and Wilson, NY, to Chautauqua. Erie. 
Niagara. Monroe, Orleans. Wayne, and 
Ontario Counties, NY. Ellwood City, 
Erie. New Castle, and Pittsburgh. PA. to 
Lawrence. Erie. Allegheny. Washington, 
Westmoreland, Beaver. Butler, 
Armstrong. Fayette. Greene, and 
Indiana Counties. PA. Flint. Jackson. 
Lansing. Pontiac, and Saginaw, Ml, to 
Genesee. Jackson. Ingham, Oakland, 
Saginaw. Shiawassee, Clinton. Easton, 
and Bay Counties. MI; (4) authorize 
radial service in lieu of one-way 
authority in the lead and Sub-No. 10. 

MC 125040 (Sub-6)X. filed September 
14,1981. Applicant: R. CONLEY. INC, 
6891 Seneca Street. Elm a, NY 14059. 
Representative: Robert D. Gundennan, 
Can-Am Building. 101 Niagara Street. 
Buffalo, NY 14202. (IJ Applicant seeks to 
remove the restrictions in its certificates 
in its Sub-Nos. 2 and 4 certificates and 
MC-19608 (transferred to the applicant 
in Docket No. MG-FC-77637), to (A) 
broaden the commodity descriptions to 
"food and related products’* (1) from 
fruit juices and wine in M0-125040 Sub- 
No. 2, (2) from vinegar and vinegar stock 
fin MC-125040 Sub-No. 4, and (3) from 
vinegar, and cider and vinegar in MC- 
19608; (B) broaden the territorial 
descriptions by substituting (1) points in 
Summit. Wayne, Stark, Portage, 
Cuyahoga, Medina, and Lake Counties, 
OH, for Akron. Cleveland, and 
Cuyahoga Falls, OH; and Crawford 
County. PA for Springboro. PA; Boone, 
Campbell, and Kenton counties, KY and 
Hamilton. Butler, and Cleremont 
Counties. OH. for Cincinnati, OH; (2) 
Chautauqua. Niagara, and Ontario 
Counties, NY. for Naples, Newfane, and 
Westfield. NY; Chautauqua County, NY 
for Fredonia. NY in Sub-No. 2, (3) 

Wayne County. NY, for Sodus. NY, in 
Sub-No. 4 (C) replace one-way with 
radial authority, (D) remove the 
seasonal restriction in Sub-No. 2, (E) 
remove the in bulk, in tank vehicle 
restrictions in Sub-Nos. 2 and 4. and 
MC-19608; (II) Applicant seeks to 
remove the restrictions in its lead and 
Sub-Nos. 4.0, 7. and 10 permits to (A) 
broaden the commodity descriptions to 
“food and related products" from milk 
and milk products, from dairy products 
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(with exceptions) in its lead permit: from 
ice cream in Sub-Nos. 4 and 7, and from 
liquid com syrup in Sub-No. 8. (B) 
change the territorial description to 
between points in the United States 
under continuing contract(s) with named 
shippers in all permits, remove vehicle 
restrictions wherever they appear and 
(C) remove the in packages restriction in 
Sub^No. 7. 

MC 127042 (Sub-308)X. Hied 
September 21.1981. Applicant: HAGEN. 
INC, P.O. Box 3208. Sioux City. IA 
51102. Representative: Joseph B. Davis 
(same address as applicant). Applicant 
seeks to remove restrictions in its Sub- 
Nos. 8 (Sheets 1-4 regular route), 93. 94, 
and 210F certificates: (1) to broaden the 
commodity descriptions as follows: (a) 
Sub-Nos. 8. 93. and 94 to “food and 
related products and chemicals und 
related products" from meats, 
packinghouse products, butter, eggs, and 
dressed poultry in Sub-No. 8, and from 
meat and meat products described in 
Sections A. B. C. of 61 M.C.C. 209 and 
766, (except hides and commodities in 
bulk) In Sub-Nos. 93 and 94: (b) to 
“building materials*' from insulation and 
insulation materials in Sub-No. 210F-(1). 
and (c) to “chemicals and related 
products'* from fertilizer, fertilizer 
ingredients, and ice melters. (except in 
bulk, in tank vehicles), in Sub-Nos. 
210F-(2); (2) eliminate the “except hides 
and commodities in bulk" restriction in 
Sub-Nos. 93 and 94: and eliminate the 
“except in bulk, in tank vehicles" 
restriction in Sub-No. 210F-(2); (3) 
remove restrictions on fits regular route 
operations which limit service to named 
intermediate points in Sub-No. 8 to 
authorize service at ail intermediate 
points; broaden offroute points to 
county-wide authority as follows: In 
Sub-No. 8A(1), Hills, MN with Rock 
County, MN; Alvord, Doon, and 
Larchwood. IA. with Lyon County, IA; 
Sub-No. 8A(2). Baltic and Renner. SD. 
with Minnehaha County, SD; Brandt, SD, 
with Deuel County. SD; Elton. SD, with 
Brookings County. SD, and Pipestone, 
MN. with Pipestone County, MN; Sub- 
No. 8A(3). Badger. Erwin and Oldham. 
SD, with Kingsbury County. SD. Nunda, 
SD with Lake County, SD; Sinai. SD with 
Brookings County, SD; and Bryant, SD 
with Hamlin County. SD; end Sub-No. 
BA(4). Bigelow, Dundee, Kinbrae. 
Lismorc, Org. Reading, Round Lake and 
Rushmore. MN with Nobles County. 

MN; and Kenneth, MN with Rock 
County, MN; (4) replace named facilities 
at Marshall, MO, in (a) Sub-Nos. 93 and 
94 with Saline County. MO. (b) Sub-No. 
210F replace Kenosha, WI with Kenosha 
County. WL (5) remove restriction 
limiting transportation to traffic 


originating at named facilities and 
destined to named points in Sub-Nos. 93 
and 94; (8) replace one-way with radial 
authority in Sub-Nos. 93.94. and 210F. 

MC 128515 (Sub-5)X, Hied September 

23,1981. Applicant* PAUL’S HAULING, 
LTD.. 250 Oak Point Road, Winnipeg. 
Manitoba. Canada R2R 1VI. 
Representative: Thomas M. O'Brien, 
Sullivan & Associates, Ltd., 10 South 
LaSalle Street, Suite 1600, Chicago. IL 
60603. Applicant seeks to remove 
restrictions in its lead and Sub-Nos. 2 
and 3 certificates to (1) broaden the 
commodity description from (a) 
agricultural chemicals to “chemicals and 
related products" in the lead; (b) by¬ 
products of distilling and fermenting 
operations, (animal feed supplements), 
in bulk, to “food and related products" 
in Sub-No. 2; (c) petroleum and 
petroleum products, in bulk, to 
“petroleum, natural gas. and their 
products" in part one of Sub-No. 3; (d) 
agricultural chemicals, in bulk, (except 
animal and poultry feed and animal and 
poultry feed ingredients] to ''chemicals 
and related products" in part two of 
Sub-No. 3; (2) broaden the territorial 
descriptions to allow two-way service in 
place of existing one-way authority; (3) 
remove the “in bulk" restrictions in Sub- 
Nos. 2 and 3; (4) eliminate the 
“originating at" restriction in the lead; 
and (5) expand authorized ports of entry 
to include all ports of entry in MN and 
ND in Sub-No. 2. 

MC 142672 (Sub-182)X. Hied 
September 23.1981. Applicant: DAVID 
BENEUX PRODUCE AND TRUCKING. 
INC., P.O. Drawer F, Mulberry. AR 
72947. Representative; Harry Keifer. P.O. 
Drawer F. Mulberry. AR 72947. 

Applicant seeks to remove restrictions 
from its Sub-Nos. 28P, 31F. 85.124F. 

144F. and 157 certificates as follows: (A) 
in Sub-No. 3lF remove the facilties 
limitation at or near San Antonio, TX; 

(B) replace one-way authority with 
radial authority; (C) broaden commodity 
description from meat, meat products 
and meat byproducts, and articles 
distributed by meat-packinghouses to 
“food and related products"; (D) 
broaden San Antonio, TX to Bexar 
County. TX (E) In Sub-Nos. 28F and 144F 
remove the facilities limitations at or 
near Palestine, TX; (F) eliminate the 
“originating at and/or destined to" 
restrictions (G) replace one-way 
authority with radial authority; (H) 
broaden commodity description from 
meat meat products and meat 
byproducts, and articles distributed by 
meat-packinghouses to “food and 
related products**; (1) broaden Palestine. 
TX to “Anderson County, TX": (J) Sub- 
No. 28F will be subsumed in Sub-No. 


144F; (K) In Sub-No. 157, part 1, remove 
facilities limitations at or near Corpus 
ChrisU, TX; (L) In Sub-Nos. 65,124F and 
157, part 1, replace one-way authority 
with radial authority; (M) In Sub-Nos. 

85,124F, and 157 part 1 and 2. broaden 
commodity description from meat, meat 
products, and meat byproducts, and 
articles distributed by meat- 
packinghouses “food and related 
products"; (N) In Sub-Nos. 85,124F, and 
157 part 1, broaden Corpus Christi, TX. 
to “Nueces County, TX". 

MC 146319 (Sub-5)X, filed September 

23.1981. Applicant: ELLIOT LAKE 
FREIGHT LINES LIMITED, P.O. Box 70. 
Spragge. Ontario. Canada P0R 1K0. 
Representative: William J. Hirsch, P.C, 
1125 Convention Tower, 43 Court Street. 
Buffalo, NY 14202. Applicant seeks to 
remove restrictions in its Sub-Nos. 3F 
and 4F certificates to: (1) broaden the 
commodity descriptions, in Sub-No. 3F 
certificate, from magnesium hydroxide, 
in bulk, in tank vehicles, to “chemicals 
and related products;** in Sub-No. 4F. 
from uranium, to “ores and minerals, 
and metal products;" (2) broaden city¬ 
wide to county-Wtae authority, 

Ludington to Mason County, MI, in Sub- 
No. 3F; (3) broaden ports of entry in the 
Upper Peninsula of MI to all ports of 
entry in Ml, in Sub-Nos. 3F and 4F; (4) 
change one-way to radial authority; and 
(5) remove foreign commerce 
restrictions in Sub-Nos. 3F and 4F, 

MC 147886 (Sub-16)X, filed September 

14.1981. Applicant: A M A M. 
INCORPORATED. P.O. Box 1627, 
Jackson. TN 36301. Representative: R. 
Connor Wiggins, Jr., 100 N. Main Bldg., 
Suite 909, Memphis. TN 38103. Applicant 
seeks to remove restrictions in its Sub- 
Nos. 4F. 5F. 0F. 9F, 12F and 13 
certificates as follows: in Sub-No. 4F, to 
broaden the commodity description from 
lighting fixtures, and materials and 
accessories used in the installation 
thereof to “electrical machinery, 
equipment and supplies and clay, 
concrete, glass or stone products'* and to 
replace facilities at Vermilion. OH with 
county wide (Erie County. OH) 
authority; and to remove restriction 
limiting transportation to traffic 
originating at named facilities; in Sub- 
No. 5F, to broaden the commodity 
description from (1) lawn and garden 
equipment, (2) lawn and garden 
products in containers and (3) 
agricultural insecticides and fungicides 
in containers, to “chemicals and related 
products, metal products, and 
machinery" and to replace facilities at 
or near Marysville, Vermilion and 
Columbus. OH with county wide (Union. 
Erie and Madison Counties, OH); in Sub 
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No. 6P. to broaden the commodity 
description from foodstuffs (except 
unfrozen meat, unfrozen meat products, 
and unfrozen meat byproducts, and 
except commodities in bulk), to “food 
and related products" and to replace 
facilities with county wide authority as 
follows: Greenville. MS with 
Washington County, MS. Miilsboro, DE 
with Sussex County, DE and Bridgeport, 
Memphis and Imlay City, Ml with 
Saginaw, St.. Clair, Macomb and Lapeer 
Counties. Ml; in Sub-No. 9F. to broaden 
the commodity description from air 
conditioners, hot air fumances, and air 
conditioning and hot air furnace 
equipment, materials and supplies, to 
"machinery, and metal products," and 
replace city wide with county wide 
authority as follows: Ft. Smith, AR with 
Sebastion County, AR, Miliedgeville. 

GA with Baldwin County. GA, Garland. 
TX with Dallas County, TX, Orlando, FL 
with Orange County, FL and Jackson. 
Jonesville and Addison, Ml with 
Jackson, Hillsdale and Lenawee 
Counties, Mi; in Sub-No. 12F. broaden 
the commodity description from (1) foam 
cushion materials and packaging 
accessories,. (2) plastic foam pellets and 
powder and (3) plastic forms, planks, 
shapes and boards, to “rubber and 
plastic products"; in Sub-No. 13, to 
broaden the commodity description from 
part (1) agricultural machinery and 
agricultural implements to “machinery"; 
in all sub-nos, except Sub-No. 13, 
replace one way with radial authority. 

MC148183 (Sub-43)X, filed September 
24.1961. Applicant: ARROW TRUCK 
LINES, INC., Post Office Box 432, 
Gainesville, GA 30503. Representative; 
Pauline E. Myers, Suite 348 
Pennsylvania Bldg., 425 13th Street, 

N.W., Washington. DC 20004. Applicant 
seeks to remove restrictions in its Sub- 
Nos. 5F, 6F. 7F. 10F. IIP, 12F, 14F, 10F, 
17F. 18F, 19F, 20. 21F. 22, 23F. 24. 25F, 

28F, 27F, 28F, 29F. 30. 31. 32F. 33, and 34 
certificates to (1) broaden the 
commodity description from frozen 
bakery products, oleomargarine, frozen 
fresh, and canned fruit juices, frozen 
fruit juice concentrate, fresh canned 
vegetable juices, fruit sections, and fruit 
salads, meat and meat products, and 
meat by products, chesse and chesse 
products, frozen foods, foodstuffs, 
spaghetti, macaroni and noodles, malt 
beverages and empty containers, sugar, 
chocolate candy, food products, and 
candy to “food and related products" in 
all certificates except Sub-No. 32F; (2) 
eliminate the facilities limitations in 
Sub-Nos. 5F, 6F. 7F. 10F, 11F, 14F, 16F, 
17F, 18F. 19F, 21F, 22. 24. 28F, 27F. 32F, 
and 34; (3) change city to county-wide 
authority from Saugatuck and Holland 


to Allegan and Ottawa Counties. MI; 
Gainesville, to Hall County, GA; Bartow. 
Winter Haven, Haines City, Lakeland. 
Howie-in-the-Hills, Plymouth and 
Umatilla to Polk, Lake and Orange 
Counties, FL; Madison to Madison 
County, FL; Columbus junction and 
Waterloo to Louisa and Black Hawk 
Counties, LA; Indianapolis to Marion 
County, IN: Plymouth to Sheybogen 
County, Wl; Frankfort. Benton Harbor, 
and Hart to Benzie, Berrien, and Oceana 
Counties, MI; Allentown. Chambersbuig, 
Fogelsville, and Wayensboro to Lehigh 
and Franklin Counties, PA; South Bend 
to Saint {oseph County. IN; Martinsburg 
to Berkeley County, WV; Ranson to 
Jefferson County, WV; Albany to 
Dougherty County, GA; Jarrett to Sussex 
County, VA; Decatur to Adams County, 
IN; Jersey City to Hudson County, NJ; 
Toledo to Lucas County, OH; Aiken to 
Aiken County. SC; Montgomery to 
Montgomery County, AL; Plover to 
Portage County, Wl; Reserve and 
Kenner to St John the Baptist and 
Jefferson Parishes, LA; West Reading 
and Wyomissing to Berks County. PA; 
Waukesha to Waukesha County. WL 
Albert Lea to Freeborn County, MN; 
Navasota to Crimes County, TX. 
Industrial Airport to Johnson County, 

KS; New Haven to New Haven County, 
CT; Buffalo to Erie County, NY; Bryan to 
Williams County. OH; and Detroit to 
Wayne County, MI: (4) expand one-way 
to radial authority; and (5) remove the 
restrictions: “in vehicles equipped with 
mechanical refrigeration"; In containers; 
except in bulk; except frozen or in bulk; 
except hides; except liquid; except 
meats; and except AK and HL 

MC 148428 (Sub*5)X, filed September 
24.1981. Applicant; CONTRACT 
COURIER SERVICES, INC.. 951 Piper 
Lane, Suite 2, Lower Level, Prospect 
Heights, IL 60070. Representative: Allan 
C. Zuckerman. 39 South LaSalle Street 
Chicago. IL 60603. Applicant seeks to 
remove restrictions in its MC-142674 
Sub-No. 1 permit to (1) broaden the 
commodity description to “medical test 
kits and hazardous materials (except 
classes A and B explosives)" from 
medical isotopes, medical test kits, 
radioactive drugs and 
radiophannaceuticals; (2) remove the 
ex-alr restrictions, and (3) broaden the 
territorial authority to between points in 
the US, under continuing contract(s) 
with the named shipper. 

|FR Doc tl-2tt87 Piled UV441. t4t am) 

StLLlNO COOC 70JV01-* 


Motor Carriers; Permanent Authority 
Decisions Volume No. OP 1-277; 
Decison-Notice 

Decided: October 2.1901. 

The following applications, filed on or 
after February 9,1981. are governed by 
Special Rule of the Commission's Rules 
of Practice, see 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register of December 31.1980. at 45 FR 
86771. For compliance procedures, refer' 
to the Federal Register issue of 
December 3.1980, at 45 FR 80109. 

Persons wishing to oppose an 
ap plica tion must follow the rules under 
49 CFR 1100.252. A copy of any 
application, including all supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicant's 
representative of $10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may hove been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings: With the exeeption of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act. Each 
applicant is fit, willing, and able to 
perform the to conform to the 
requirements of Title 49. Subtitle IV, 
United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
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issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may nle a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
othr authority, the duplication shall be 
construed as conferring only a single 
operating right. 

By the Commission. Review Board No. 1. 
Members Parker, Chandler and Fortier, 
(Chandler not participating in part). 

|ames H. Bayne. 

Acting Secretary. 

Note.—All application# are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Application# 
for motor contract carrier authority are those 
were service is for i named shipper “under 
contract". 

Please direct status inquiries to the 
Ombudsman's Office, (202) 275-7326. 

MC 42281 (Sub-156), filed September 
18 1981. Applicant: LANCER 
TRANSPORT CORP.. Box 305, Jersey 
City. NJ 07303. Representative: W. C. 
Mitchell. 370 Lexington Avenue, New 
York, NY 10017 (212) 532-5100. 
Transporting general commodities 
(except classes A and B explosives), 
between points in the U.S. 

MC 52471 (Sub-4), filed September 10. 
1981. Applicant: HEMPHILL TRUCKING 
INC., 1931 Yellowstone Road. Rock 
Springs, WY 82901. Representative: John 
R. Davidson. Suite 805 First Bank 
Building, Billings. MT 59101 (406) 248- 
9156. Transporting (1) machinery , 
equipment, materials and supplies used 
In. or in connection with, the discovery, 
development, production, refining, 
manufacturer, processing, storage, 
transmission and distribution of 
manufactured and natural gas and 
petroleum and their products and by 
products. (2) machinery , equipment 
materials and supplies used in. or in 
connection with the construction, 
operation, repair, servicing, 
maintenance and dismantling of pipe 
lines, including the stringing and picking 
up thereof, and (3) pipe, and earth 
drilling materials, equipment and 
supplies , between points in CO, ID. MT, 
NV. UT and WY. 

MC 93711 (Sub-2), filed June 28.1981, 
previously noticed in the FR issue of luly 
2a 1981. Applicant: WALUNGTON 
MOTOR LINES, INC,. P.O. Box 428, 
Clifton, NJ 07105. Representative: Robert 
B. Pepper. 168 Woodbridge Ave.. 
Highland Park, NJ 08904 (201) 572-5551. 
Transporting chemicals and related 
products , cleaning equipment plastic 
and plastic articles . glassware, and 


paper and paper products, between New 
York, NY. on the one hand, and. on the 
other, points in CT, NJ, NY and PA. 

Note.—This republication clarifies the 
commodity description. 

MC 93840 (Sub-86), filed September 

21.1981. Applicant: GLESS BROS. INC.. 
P.O. Box 219, Blue Crass, LA 52726. 
Representative: Larry D. Knox, 600 
Hubbell Bldg., Des Moines. IA 50309 
(515) 244-2329. Transporting 
commodities in bulk , between the 
facilities of Hunt-Wesson Foods. lnc„ in 
IA, IL, MN, WI. MO. NR KS. ML OH, IN. 
KY, TN. ND. SD, OK. and AR, on the one 
hand, and, on the other, points in IA, IL, 
MN. WI. MO. NE, KS, ML OH. IN, KY, 
TN, ND. SD, OK, and AR. 

MC 114761 (Sub-15), filed May 20. 

1981, and previously noticed in FR issue 
of June 8.1981. Applicant: GETTER 
TRUCKING INCORPORATED. 1635 
North Frontage Road, Billings. MT 59101. 
Representative: John R. Davidson, Suite 
805 First Bank Bldg., Billings, MT 59101, 
(406) 248-9158. Transporting (1) 
machinery, equipment materials and 
supplies used in, or in connection with, 
the discovery, development, production, 
refining, manufacture, processing, 
storage, transmission and distribution of 
manufactured and natural gas and 
petroleum and their products and by¬ 
products, (2) machinery, equipment 
materials and supplies used in, or in 
connection with, the construction, 
operation, repair, servicing, 
maintenance and dismantling of pipe 
lines, including the stringing and picking 
up thereof, and (3)p/pe and earth 
drilling materials , equipment and 
supplies, (a) between points in AK, AZ, 
CA. CO. ID. KS. MT. NE. ND. NM. NV, 
OK, OR, SD. TX UT. WA, and WY. and 
(b) between points in AK, AZ, CA. CO. 
ID. KS, MT. NE. ND, NM. NV. OK. OR, 
SD. TX. UT. WA and WY, on the one 
hand, and, on the other, those points in 
the U.S. in and east of ND. SD. NR KS. 
OK, and TX 

Not#,—This republication clarifies the 
commodity description. 

Condition: Issuance of a certificate in 
this proceeding shall cancel Certificate 
No. MC-114761 (Sub-No. 15F), issued 
August 24,1981. 

MC 118420 (Sub-10), filed September 

24.1981. Applicant: BULLDOG 
TRUCKING OF GEORGIA, INC. P.O. 
Box 555, Camesville, GA 30521. 
Representative: Kim G. Meyer, 235 
Peachtree St., N.R. Suite 120, Atlanta. 
GA 30303, (404) 522-2322. Transporting 
animal feed, between points in Franklin 
County. Ga, on the one hand. and. on the 
other, points in LA, MS, AL, TN, KY, NC, 
SC. VA and MD. 


MC 126081 (Sub-1), filed September 

24.1981. Applicant: BILLY BYBEE 
TRUCKING, P.O. Box 150, Universal. IN 
47884. Representative: Donald W. Smith, 
P.O. Box 40248. Indianapolis. IN 46240, 
(317) 848-6655. Transporting food and 
related products, between points in 
Butler and Hamilton Counties. OH, 
Peoria and Saint Clair Counties. IL, 
Milwaukee County. WI, Shelby County. 
TN. Ramsey County, MN. Wayne 
County. Ml, St. Louis County, MO and 
Campbell County. KY. on the one hand, 
and, on the other, points in Vermillion. 
Vigo and Parke Counties. IN. 

MC 141751 (Sub-4), filed September 

23.1981. Applicant: M.P.G TRUCKING. 
INC., Cold Stream Rd.. Kimberton. PA 
19442. Representative: Alan Kahn. 1430 
Land Title Bldg., Philadelphia, PA 19110. 
(215) 561-1030. Transporting pulp, paper 
and related products, between points in 
Hillsborough County. NH. on the one 
hand, and. on the other, points In 
Saratoga and Albany Counties. NY. 

MC 146610 (Sub-3), filed April 9.1981. 
Applicant: CHARLES JOINER, 104 South 
Central Tennille. GA 31087. 
Representative: Clyde W. Carver, P.O. 
*Box 720434, Atlanta. CA 30328, (404) 
256-4320. Transporting general 
commodities (except classes A and B 
explosives), between points in the U.S.. 
under continuing contract(s) with Evans 
Adhesive Corporation, of Columbus. 

OH. and Plywood Corp., of Tennille, 

GA. 

MC 157591. filed September 11,1981. 
Applicant: WALTER M. NICKELS d.b.a. 
NICKELS FARM, Raymondvillc, MO 
65555. Representative: Walter M. 

Nickels (same address as applicant) 
(417) 457-8477. Transporting charcoal 
and charcoal briquettes, between points 
In Dent County, MO, on the one hand, 
and, on the other, points in the AL, AZ, 
AR. CA CO. CT. DR FL, GA, H, IN. IA, 
KS. KY. LA, MD, MA MI. MN. MS. MO, 
NR NJ. NM. NY. NC. OH. OK. PA, SC. 
SD. TN, TX VA WV. WI. and DC. 

MC 158221, filed September 14,1981. 
Applicant: CARNACO TRANSPORT. 
INC., 5045 Wilshire Blvd., Los Angeles, 
CA 90038. Representative: William H. 
Borghesani. Jr.. 115017th St, N.W.. Suite 
1000, Washington. DC 20036 (202) 457- 
1122. Transporting genera! commodities 
(except classes A and B explosives) 
between points in the U.S., under 
continuing contract(s) with Carnation 
Company, of Los Angeles, CA 

(FR Doc 6l-auas Flted 10 - 8 - 81 .845 mi) 
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Motor Carriers; Republications of 
Grants of Operating Rights Authority 
Prior To Certification Decision Volume 
No. OPY-4-VOL-395 Notice 

The following grants of operating 
rights authorities are republished by 
order of the Commission to indicate a 
broaden grant of authority over that 
previously noticed in the Federal 
Register. 

An original and one copy of a petition 
for leave to intervene in the proceeding 
must be filed with the Commission 
within 30 days after the date of this 
Federal Register notice. Such pleading 
shall comply with Special Rule 247(c) of 
the Commission’s Genera/ Rules of 
Practice (49 CFR 1100.247) addressing 
specifically the issue(s) indicated as the 
purpose for republication, and including 
copies of intervenor’s conflicting 
authorities and a concise statement of . 
intervenor's interest in the proceeding 
setting forth in detail the precise manner 
in which it has been prejudiced by lack 
of notice of the authority granted. A 
copy of the pleading shall be served 
concurrently upon the carrier’s 
representative, or carrier If no 
representative is named. 

MC154706 (Republication), filed 
March 3.1961; published In the Federal 
Register issue of April 1.1981; 
republished in the Federal Register issue 
of July 24.1981; and republished this 
issue. Applicant: OMNI OVERSEAS 
FREIGHTING. INC.. 3001 South 
Ridgeland Ave., Berwyn, IL 60402. 
Representative; C. J. Calabria (same 
address as applicant). In a Decision by 
the Commission. Division 2. Acting as 
an Appellate Division, decided 
September 28.1981, and finds that 
performance by the applicant as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting (1) 
electrical appliances, between points in 
Du Page County. IL. on the one hand, 
and, on the other, points in Illinois, 
Indiana, Michigan, Ohio, Kentucky, 

Iowa. Minnesota, and Wisconsin: and 
( 2 ) general commodities, between points 
in Cook County. IL. on the one hand, 
and, on the other, points in Illinois, 
Indiana. Michigan. Ohio. Kentucky. 

Iowa. Minnesota, and Wisconsin; will 
serve a useful public purpose responsive 
to a public demand or need; that 
applicant is fit, willing and able properly 
to perform such service; and to conform 
to statutory and administrative 
requirements. 

Note.—The purpose of this repubheation Is 
to reflect the full scope of authority granted. 


■ By the Commission, 
fames H, Bayne, 

Acting Secretary . 
(FKDix.s1-an99r1M1a-a-a1.a4s ami 

BILUNG CODE 7039-0t-tf 


(No. AB-43 (Sub-74F» 

Illinois Central Gulf Railroad Co.— 
Abandonment—in Henderson, Union, 
Webster, Crittendon, and Caldwell 
Counties, KY; Findings 

October 2,1981. 

Notice is hereby given pursuant to 49 
U.S.C. 10903 that by a decision decided 
October 2,1981, a finding, which is 
administratively final, was made by the 
Administrative Law Judge stating that 
the public convenience and necessity 
permit the abandonment by Illinois 
Central Gulf Railroad Co. of rail lines 
extending from milepost 19.0 near 
Wilson. KY to milepost 97.25 near 
Princeton. KY (Evansville District), from 
milepost 0 at Blackford. KY to milepost 
8.5 at Clay, KY (Providence District), 
from milepost 0 at Wheatcrofi, KY to 
milepost 9.4 at Providence, KY 
(Providence District) and from milepost 
0 at Morganfield. KY to milepost 6.5 at 
Uniontown. KY (Uniontown District), a 
total of approximately 102.65 miles, 
traversing Henderson, Union, Webster. 
Crittendon and Caldwell Counties in 
Kentucky. Abandonment is subject to 
the conditions for the protection of 
employees discussed in Oregon Short 
Line Railroad Co.—Abandonment — 
Goshen . 3601.C.C. 91 (1979). Offers of 
financial assistance must be made 
within 10 days of the publication of this 
notice. Any person who made an offer of 
financial assistance prior to the 
publication of the notice must inform the 
carrier and the Commission of its 
continued interest or the offer may be 
considered to have lapsed. A certificate 
of abandonment will be issued to Illinois 
Central Gulf Railroad Co. based on the 
above-described finding. 30 days after 
publication of this notice, unless within 
15 days from the date of publication, the 
Commission further finds: 

(1) a financially responsible person 
(including a government entity) has 
offered financial assistance (in the form 
of a rail service continuation payment) 
to enable the rail service involved to be 
continued. The offer must be filed with 
the Commission and served 
concurrently on the applicant, with 
copies to Mrs. Ellen Hanson. Room 5417, 
Interstate Commerce Commission, 
Washington, DC 20423, no later than 10 
days from publication of this Notice; and 

(2) It is likely that such proffered 
assistance would: 


(a) cover the difference between the 
revenues which are attributable to such 
line of railroad and the avoidable cost of 
providing rail freight service on such 
line, together with a reasonable return 
on the value of such line, or 

(b) cover the acquistion cost of all of 
any portion of such line of railroad. 

if the Commission so finds, the 
issuance of a certificate of abandonment 
will be postponed An offer may request 
the Commission to set conditions and 
amount of compensation within 30 days 
after an offer is made. If no agreement is 
reached within 30 days of any offer, and 
no request is made of the Commission to 
set conditions or amount of 
compensation, a certificate of 
abandonment will be issued no later 
than 50 days after notice is published 
Upon notification to the Commission of 
execution of an assistance or acquisition 
and operating agreement, the 
Commission shall postpone the issuance 
of such a certificate for such period of 
time as such an agreement (including 
any extensions or modifications) is in 
effect. Information and procedures 
regarding the financial assistance for 
continued rail service or the acquisition 
of the involved rail line are contained in 
49 C.F.R. $ 1121 as revised by Ex Parte 
No. 274 (Sub-No. 6), Abandonment of 
Railroad Lines and Discontinuance of 
Service, 3651.CC 249 (1981) as 
published at 46 Fed. Reg. 45342 
(September 11,1981). All interested 
persons are advised to follow the 
instructions contained therein as well as 
the instructions contained in the above- 
referenced decision, 
fames H. Bayne, 

Acting Secretary. 

(FR Doc 9>-2R50l Filed tO-O-ei: *45 urn) 

BILLING COOS 7WS-01-U 


1 Third Revised ICC Order No. 80 Under 
Service Order No. 1344] 

Rerouting Traffic; St Louis 
Southwestern Railway Co. et aL 

To: St. Louis Southwestern Railway 
Company; Cadillac & Lake City 
Railway Company; Oklahoma, 
Kansas and Texas Railroad 
Company; and Chicago and North 
Western Transportation Company. 
In the opinion of Robert S. Turkington, 
Agent the Chicago, Rock Island and 
Pacific Railroad Company is unable to 
transport promptly traffic offered for 
movement via its lines, because of an 
embargo of its lines. 

Rerouting authority previously 
granted in Reroute Order No. 63. was 
continued in Reroute Order No. 80, and 
should be extended for those carriers 
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which have indicated that tariff 
modifications in progress could not be 
completed by the expiration of Second 
Revised Reroute Order No. 80 
(September 30.1981). This matter is 
considered to be outside the scope of a 
single railroad 83 provided by Ex Parte 
No. 376. and therefore requires this 
action by the Commission. Keota 
Washington Transportation Company. 
Little Rock & Western Railway 
Corporation and Union Pacific Railroad 
Company have advised the Commission 
that modification of their respective 
tariffs have been completed. 
Consequently, the authority for those 
carriers to reroute traffic under this 
order has been terminated. 

It is ordered\ 

(a) Rerouting traffic. The Chicago. 
Rock Island and Pacific Railroad 
Company (RI). being unable to transport 
promptly traffic offered for movement 
via its lines because of an embargo of its 
lines, that lines interim operators named 
below are authorized to reroute such 
traffic via any available route. Traffic 
necessarily diverted by authority of this 
order shall be rerouted so as to preserve 
as nearly as possible the participation 
and revenues of other carriers provided 
In the original routing. The billing 
covering all such cars rerouted shall 
carry a reference to the order as 
authority for the rerouting: St Louis 
Southwestern Railway Company. 
Cadillac & Lake City Railway Company. 
Oklahoma. Kansas and Texas Railroad 
Company. Chicago and North Western 
Transportation Company. 

(b) Concurrence of receiving roads to 
be obtained. The railroad rerouting cars 
in accordance with this order shall 
receive the concurrence of other 
railraods to which such traffic is to be 
rerouted, before rerouting. 

(c) Notification to shippers . Each 
carrier rerouting cars in accordance with 
this order, shall notify each shipper at 
the time each shipment is rerouted and 
shall furnish to such shipper the new 
routing provided for under this order, 
except when the disability requiring the 
rerouting occurs after the movement has 
begun. 

(d) Inasmuch as the rerouting of traffic 
is deemed to be due to carrier disability, 
the rates applicable to traffic rerouted 
by said Agent shall be rates which were 
applicable at the lime of shipment on 
the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent provided 
for in this order, the common carriers 
involved shall proceed even though no 
contracts, agreements or arrangements 
now exist between them with reference 
to the divisions of the rates of 
transportation applicable to said traffic. 


Divisions shall be. during the time this 
order remains in force, those voluntarily 
agreed upon by and between said 
carriers; or upon failure of the carriers to 
so agree, said divisions shall be those 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act. 

(f) Effective date . This order shall 
become effective at 12:01 a.m., October 
1,1981. 

(g) Expiration date. This order shall 
expire at 11:59 p.m.. November 30.1981, 
unless otherwise modified, amended or 
vacated. 

This order shall be served upon the 
Association of American Railroads, 
Transportation Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement, and upon the 
American Short Line Railroad 
Association. A copy of this order shall 
be filed with the Director, Office of the 
Federal Register. 

Issues at Washington. D.C., September 30. 
1981. 

Interstate Commerce Commission. 

Robert S. Turkington. 

Agent 

|FR Doc SI-2900 Fltod 10-541 *4S «m| 

BILLING COOC 7530-01-M 


[Ex Parte No. 403) 

Rail Carrier Cargo Liability Study 

agency: Interstate Commerce 
Commission. 

action: Availability of study. 

summary: Section 211(d) of the Staggers 
Rail Act of 1980 requires the Interstate 
Commerce Commission to report to 
Congress within one year of the 
effective date of the Act its 
recommendations as to whether rail 
carriers should continue to be subject to 
section 11707 of Title 49. United States 
Code. This statutory provision 
effectively codifies the common law 
governing carrier cargo liability, thus 
providing a uniform, strict liability 
standard for railroads and 
transportation companies. 

Based on a careful review of the 
origins of the common law. the changes 
made by the Staggers Act. and the 
arguments set forth in comments made 
by the parties in this proceeding, the 
Commission recommended that the 
Interstate Commerce Act be amended 
to: (1) eliminate the venue restrictions 
contained in the Staggers Act. (2) 
provide the courts with authority to 
award attorneys fees to successful 
claimants, and (3) remove the $10,000 


Jurisdictional threshold for access to 
Federal Costs. 

COPIES: The report was made available 
to appropriate members of Congress on 
September 30.1981. Copies of this study 
are now available on request made to 
the Office of the Secretary. Requests for 
copies may be made by calling the 
Commission’s toll-free number (800-424- 
5403) or by writing to the Office of the 
Secretary, Room 2227, interstate 
Commerce Commission, 12th and 
Constitution Ave., NW, Washington. 
D.C. 20423. 

By the Commission. Chairman Taylor, 
Vice-Chairman Clapp. Commissioners 
Gresham and Gilliam. Commissioner 
Gresham submitted a separate expression in 
the report 
|aroes It Bayne, 

Acting Secretary. 

(FVt Doc B1-3B3M Filed 10441; 145 *®| 

BILLING CODE 7035-01-51 


(Docket No. AB-6 (Sub-102)) 

Rail Carriers; Burlington Northern 
Railroad C 04 Abandonment Between 
Bigelow and Maitland, Mo.; Findings 

Notice is hereby given pursuant to 49 
U.S.C. 10903 that the Commission has 
issued a certificate authorizing the 
Burlington Northern Railroad Company 
to abandon its rail line between 
Milepost 0.000, near Bigelow. MO, and 
Milepost 14.74, near Bigelow. MO, in 
Holt County, MO. a total distance of 
14.74 miles, subject to conditions. The 
abandonment certificate will become 
effective 30 days after this publication 
unless the Commission also finds that: 

(1) a financially responsible person (or 
government entity) has offered financial 
assistance (through subsidy or purchase) 
to enable the rail service to be 
continued; and 

(2) it is likely that: 

(a) if a subsidy, the assistance would 
cover the difference between the 
revenues attributable to the line and the 
avoidable cost of providing rail freight 
service on the line, together with a 
reasonable return on the value of the 
line, or 

(b) if a purchase, the assistance would 
cover the acquisition cost of all or any 
portion of the line. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Ms. Ellen Hanson, Room 5417, 
Interstate Commerce Commission, 
Washington, DC 20423, no later than 10 
days from publication of this Notice. 

If the Commission makes the findings 
desribed above, the effectiveness of the 
abandonment certificate will be 
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postponed. An offeror may request the 
Commission to set conditions and 
amount of compensation within 30 days 
after an offer is made. If no argreement 
is reached within 30 days of an offer, 
and no request is made for the 
Commission to set conditions or amount 
of compensation, the abandonment 
certificate will become effective. 
Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 1095 
(as amended by the Staggers Rail Act of 
1980, Pub. L 9fr-448) and 49 CFR 1121.3a 
fames H. Bayne. 

A cling Secretary. 

| PR Due V1-2S3M Ftf«d 10-S-41: *45 «m] 

BILLING COOC 7t>3S~01-y 


(Ex Parte No. 387 (Sub-53)] 

Rail Carriers; Union Pacific Railroad 
Co., Exemption for Contract Tariff 
ICC-UP-C-0003 

agency: Interstate Commerce 
Commission. 

action: Notice of provisional 
exemption. 

summary: Petitioner is granted a 
provisional exemption under 49 U.S.C. 
10505 from the notice requirements of 49 
U.S.C. 10713(e). Its filed contract tariff 
may become effective on one day’s 
notice. This exemption may be revoked 
if protests are filed within 15 days of 
publication in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
lane F. Mackall (202) 275-7656. 
SUPPLEMENTARY INFORMATION: Union 
Pacific Railroad Company (UP) filed a 
petition on September 25,1981. seeking 
an exemption under 49 U.S.C. 10505 
From the statutory notice provisions of 
49 U.S.C. 10713(e). It requests that we 
advance the effective date of its 
contemporaneously filed addendum to 
contract tariff ICC-UP-C-0003, now 
October 25,1981, so thot the effective 
date would be on one day’s notice. The 
addendum adds two destinations to the 
contract 

Under 49 U.S.C. 10713(e). contracts 
must be filed on not less than 30 nor 
more than 00 days’ notice. There is no 
provision for waiving this requirement. 
Cf. former section 11762(d)(1). However, 
the Commission has granted relief under 
our section 10505 exemption authority in 
exceptional situations. 

The petition is granted. Since the 
contract, one warehouse has been 
closed, necessitating the transfer of 
operations to another location. The 
“second" destination is a correction of a 
specified destination mistakenly listed 
by a name not currently used on 


applicable waybill records. Under these 
circumstances, authorization of a 
provisional exemption is warranted. 

UFs addendum to contract tariff ICC- 
UP-C-0003 may become effective on one 
day's notice. 

We will apply the following 
conditions which have been imposed in 
similar exemption proceedings: If the 
Commission permits the contract to 
become effective on one day's notice, 
this fact neither shall be construed to 
mean that this is a Commission 
approved contract for purposes of 49 
U.S.C. 10713(g) nor shall it serve to 
deprive the Commission of jurisdiction 
to institute a proceeding on its own 
initiative or on complaint, to review this 
contract and to disapprove it. 

Subject to compliance with these 
conditions, under 49 U.S.C. 10505(a) we 
find that the 30 day notice requirement 
in these instances is not necessary to 
carry out the transportation policy of 49 
U.S.C. 10101a and is not needed to 
protect shippers from abuse of market 
power. Further, we will consider 
revoking these exemptions under 49 
U.S.C 10505(c) if protests are filed 
within 15 days of publication in the 
Federal Register. 

This action will not significantly affect 
the quality of the human environment or 
the conservation of energy resources. 

Authority: 49 U.S.C. 10505. 

Dated; October 1,1981. 

By the Commission, Division 1, 
Commissioners Clapp. Gresham and Taylor. 
Commissioner Taylor did not participate. 
James II. Bayne, 

Acting Secretary. 

|FR Doc st-sam kmmu. *45 am | 

BaUNG COOC 7015-Ot-M 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period 
September 28-October 2,1981. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
Section 222 of the Act must be met 

(1) That a significant number or 
proportion of the workers in the 


workers' firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated: 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely; and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Negative Determinations 

In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-11.148; ITT Abrasive Products Co.. 
Tiffin. OH 

TA-W-11,420; Federal-Mogul Corp.. 
Greenville. Ml 

TA-W-11,500; Fisher Corp., Troy. MI 
TA-W-11,291; Saginaw Sheet Metal Parts 
Corp., Saginaw. Ml 

TA-W-11,297; South Haven Rubber Co., 
South Haven. MI 

TA-W-11,002 and 11,702: A! Tech Specialty 
Steel Corp.. Dunkirk. NY and Watervliet. 
NY 

TA-W-10,584.10.64a and 10.889. Brown Shoe 
Co., Union. MO. Booneville. MS, and 
Owensville. MO 

TA-W-11,350; Fiber-Tek, Inc., Bcnzonia, Ml 
TA-W-10,476; Racal Sportswear, Inc., 
Brooklyn. NY 

TA-W-11,658; Gould. Inc., Engine Parts Div., 
Bridgeport. OH 

TA-W-11.852; Crotty Corp., Quincy. MA 
TA-W-11,521: Thompson Steel Co*. Inc., 
Worcester, MA 

TA-W-11,914; Lee Cylinders, Inc., Cambridge 
City. IN 

TA-W-11.583; Sunstrand Heat Transfer, Inc., 
Dowagiac, MI 

TA-W-11.884; Lund berg Screw Products Co., 
Lansing. Ml 

TA-W-11,010: Cal Feather Products, Sand 
City, CA 

TA-W-11.846; Robinet Mfg. Co., North 
Branch. Ml 

In the following case the investigation 
revealed that the firm does not produce 
an article within the meaning of Section 
222(3) of the Act. 

TA-W-11,947: Bob Chandler Ford Sales, Inc., 
DeQueen. AR 

In the following case the investigation 
revealed that criterion (3) has not been 
met. Increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-10,860; Birmingham Stove and Range 
Co.. Birmingham. AL 

In each of the following cases the 
investigation revealed that criterion (3) 
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has not been met for the rcason(s) 
specified. 

TA-W-10,942: Johns•Manville Sales Corp-. 
Richmond. IN 

Aggregate U.S. imports of mineral 
wool insulation are negligible. 

TA-W-026S: Northern Mining Equipment Co.. 
Hibbing. MN 

With respect to wire rope and cable 
products, a survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. With respect to 
the sale and repair of mining equipment, 
the investigation revealed that the firm 
does not produce an article within the 
meaning of Section 222(3) of the Act 

TA-W-11.487; Spartan Die Co . Lansing, Ml 
Aggregate U.S. imports of forging dies 
are negligible. 

In the following case the investigation 
revealed that criterion (2) has not been 
met. 

TA-W-12,354; Somerset Knitting Mills. Inc., 
Philadelphia. PA 

Affirmative Determinations 

TA-W-12.101: William Atkin Co.. Allentown. 
PA 

A certification was issued on a 
petition received on January 12.1981 
covering all workers of the firm 
separated on or after January 9.1960 
and before December 31, I960. 

TA-W-KX214; BelMor Knitwear. Inc. Ty- 
Ups, Inc.. Farmingdale. NY 

A certification was issued on a 
petition received on July 28,1980 
covering all workers of the firm 
separated on or after April 11,1980 and 
before December 26.1980. 


tV i U on T Unaon/worMo or form* worfcan at— 


Amor* Ovm Co ( co m pa ny - 

Cvmon Atwftc trOuatm*. Vkl (Martap*) - 

DHfcc*. Ud. <eomp*r>yl - 

QkM Dyitwi Coip ~ » h.....—. 

Kay Oo« Spormwar. fcie. (conqponyl - 

LE SrNff Gt«*» Ca (AFOWU) _ 

(TNrl Ntnon* Sugar Co (Sugar fW hrmy Wkn) 

Ofvp^n Products. Inc. (aiorLan) ■ ,, 

SoafKk* Bkxrfta Co (U.GWU) .- .. 

Tumor S ho* Mlg. Co.. Inc. (worfcora) ..—___ 

Efrff UanuticLrvv *"C (workan) ... ....-. 

Norton LsbonMona* Inc. ( ai x ti o) .... 

Naw York Irnpanal Founds***. Inc. OLGttU) _ 


I hereby certify that the 
aforementioned determinations were 
Issued during the period September 26- 
October 2,1981. Copies of these 
determinations are available for 
inspection in Room 10,332, U.S. 
Department of Labor. 601 D Street. NW. 
Washington. D.C. 20213 during normal 
working hours or will be mailed to 
persons who write to the above address. 

Dated October 5,1981 

Marvin M. Looks, 

Director. Office of Trade Adjustment 
Assistance. 

|FR Doc •1'294IU Fifed 1*4-81. *45 «m| 

BILUNG COOC 4410-2*41 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under Section 221 (a) 
of the Trade Act of 1974 ("the Act") and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration has 
instituted investigations pursuant to 
Section 221 (a) of the Act and 29 CFR 
90.12 

The purpose of each of the 
investigations is to determine whether 
absolute or relative increases of imports 
of articles like or directly competitive 
with articles produced by the workers* 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 


threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision 

Petitioners meeting these eligibility 
requirements will be certified as eligible 
to apply for adjustment assistance under 
Title II. Chapter 2. of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 90. The 
investigations will further relate, as 
appropriate, to the determination of the 
date on which total or partial 
separations began or threatened to 
begin and the subdivision of the firm 
involved. 

* Pursuant to 29 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the investigations may request 
a public hearing, provided such request 
is filed in writing with the Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than October 19,1981. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director. Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 19.1981. 

The petitions filed in this case are 
available for inspection at the OfTice of 
the Director. Office of Trade Adjustment 
Assistance. Employment and Training 
Administration. U.S. Department of 
Labor. 601 D Street, N.W., Washington, 

D C. 20213. 

Signed at Washington. D.C this 30th day of 
September. 1981. 

Marvin M. Looks. 

Director, Office of Trade Adjustment 
Assistance. 


Appendix 


Offset 


Ptmoon No. 


Arkcfea produced 


Coventry, ftl. 


P R_ 
Now York NY „ 


Hftvtrt*. Mm . 


NJ . 


Ml PtattOTL (*■_ 

Phdodffphi* Pa _ 

Wffumpfc* Alt - 


ttnoyopon. 

P.R _ 


N.V. 
LOCkport. NY^. 


Pm# Brook, NJ- 


8/29/81 

8/26/81 

8/29/81 

8/29/1II 

8/29/81 
8/29/81 
8/26/81 
9/21/81 

8/18/81 

9/28/81 

8/29/81 

8/28/81 

8/29/81 


9/23/81 

8/22/81 

9/23/81 

9/24/81 

9/21/81 

9/17/81 

9/21/81 

9/18/81 

8/14/81 

9/22/81 

8/24/81 

9/22/81 

9/23/81 


TA-W-1X0I3- 

TA-W-13,014... 

TA-W-13.015— 

TArW- 13 jGli- 

TA-W-13.017.- 
TA-W-U0I8- 
TA-W-13.019— 
TA-W-13.020 _ 

TA-W-13j021.- 
TA-W-13.022 


gold 


SportiGOffs— 


Garmon**—doom 

Mod 

labors" 

FoONrpff- 


TA-W-13,024. 
TA-W-13£»- 


Parti— 


|F8 Ooc 81-2919: Film] 10-8-91: *43 off) 
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Proposed Reallocation of Nonutillzed 
Funds Carried Forward From Fiscal 
Year 1981 Into Fiscal Year 1982 Under 
the Comprehensive Employment and 
Training Act (CETA) 

agency: Employment and Training 
Administration. Labor. 

action: Notice of proposed reallocation 
of nonutilized funds carried forward 
from Fiscal Year 1981 to Fiscal Year 
1982 Under the Comprehensive 
Employment and Training Act. 

summary: This document provides 30 
days notice and opportunity to comment 
on the Department of Labor's intention 
to reallocate certain nonutilized CETA 
prime sponsor funds carried forward 
from Fiscal year (FY) 1981 to FY 1982. 
date: Comments should be submitted 
on or before November 9.1981. 
address: Comments should be 
addressed to the Assistant Secretary for 
Employment and Training, U.S. 
Department of Labor, Room 5010,601 D 
Street N.W.. Washington, D.C. 20213, 
Attention: Mr. Jess C. Ramaker, Acting 
Administrator, Office of Comprehensive 
Employment Development. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jess C. Ramaker, 202-376-6254. 
SUPPLEMENTARY information: Section 
108 of CETA authorizes the Department 
to reallocate any amount of any 
allocation under the Act to the extent 
that the recipient will not be able to use 
such amount within a reasonable period 
of time. Section 108 of the Act and 
$ 676.47 of the implementing regulations 
require the Department to provide 30 
days notice and opportunity to comment 
on such proposed reallocation. Section 
676.47 further provides that the 
Department shall not consider as 
nonutilization a carryover into the next 
fiscal year by a prime sponsor of up to 
10 percent of its annual allocation for 
each Annual Plan Subpart. 

Pursuant to Section 100 and 20 CFR 
670.47, the Department proposed to 
reallocate all carryover funds In excess 
of 25 percent of prime sponsors' Fiscal 
year (FY) 1981 allocations for Title U-A, 
B, and C, Youth Community 
Conservation Improvement Program 
(YCCIP) and Youth Employment and 
Training Programs (YETP) under Title 
IV-A, Title Vll and Special Grants to 
Governors. In accordance with Section 
183 of CETA. all Summer Youth 
Employment Program (SYEP) funds 
carried over from FY 1981 to FY 1982 
will be combined with new obligational 
authority (NOA) for the FY 1982 
program. 

This proposed action is designed to 
ensure effective utilization by prime 


sponsors of all funds allocated under 
CETA, taking into consideration late 
start-ups and other administrative and 
programmatic factors, as well as to 
ensure that excess funds which cannot 
be utilized within a reasonable period 
are made available to other jurisdictions 
which are in need of and can utilize 
such funds. 

As a result of the phaseout of the 
Titles U-D and VI programs during 
Fiscal Year 1981, there will be no 
allowable carry forward of Titles II—D 
and VI funds, except for funds in the 
administrative cost pool to be carried 
forward for closeout purposes. 

Special program funds for Indochinese 
Youth Demonstration projects will not 
be subject to reallocation. 

Signed ot Washington, D.C this 1st day of 
October 1981. 

Albert Angrisani. 

Assistant Secretary of Labor 

(TO Doc S1-2MV1 Filed 104-41; &4S am) 

Si LUNG COOE 45 tO-JO-41 


Reallocation of Youth Community 
Conservation and Improvement 
Projects Funds Under Title IV-A of the 
Comprehensive Employment and 
Training Act 

agency: Employment and Training 
Administration, Labor. 
action: Notice of Final Reallocation of 
YCCIP Funds. 


summary: This document announces the 
final reallocation of certain Youth 
Community Conservation and 
Improvement Projects funds under Title 
IV-A of the Comprehensive Employment 
and Training Act (CETA). 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard Gilliland. Acting 
Administrator. OfFice of Youth 
Programs. Employment and Training 
Administration, U.S. Department of 
Labor. 601 D Street, NW, Washington, 
D.C. 20213, Telephone: (202) 370-2646. 
SUPPLEMENTARY INFORMATION: Two 
prime sponsors. Calcasieu Parish. 
Louisiana and the City of Dallas, Texas, 
advised the Department of Labor that 
they chose not to operate CETA Youth 
Community Conservation and 
Improvement Projects (YCCIP) programs 
In fiscal year (FY) 1981. The Department 
determined that two other prime 
sponsors, the South Plains, Texas 
Association of Governments and the 
North Texas Regional Planning 
Consortium were underutilizing their 
Fiscal year 1981 YCCIP funds and would 
not be able to use a portion of their 
allocations within a reasonable period 
of time. 


Pursuant to 20 CFR 676.47, the prime 
sponsors, the public and the appropriate 
Governors were given notice of and 30 
days to comment on the proposed 
reallocations. After consideration of the 
comments received, the Department 
determined to redistribute all of the First 
two and a portion of the two other 
sponsors' YCCIP funds in the amounts 
and to the prime sponsors indicated 
below. 


From Ipiww ipontoO 

To (prime tponeor) 

01 Catcameu LA- 

1103,59V 

Shreveport. LA 

(2) Oty of OMm. TX- 

Central Texas Manpower 

1343,790 

Con*or*um-$200,000 
Tarrant County. TX— 

143,70S 

Wet* County. TX—$100,000. 

P) South Plan* Attooafon 

Greater Pasabona. TX, 

0# GovarrwnanU. 

CETA Conaonwm 

(4) North Tex** Aeponal 
PWvxog Consortium 

153.000 

C*y ol Lrtt*o RocA AX. 


Signed at Washington. D.C this 28th day of 
September, 1981. 

Albert Angrisani, 

Assistant Secretary of Labor 

[TO Doc 41-29487 Filed 104-41: 4:45 am) 

BILLING CODE 4S10-30-M 


Voluntary Reallocation of Funds Under 
Title ll-D of the Comprehensive 
Employment and Training Act (CETA) 

agency: Employment and Training 
Administration. Labor. 
action: Final notice of the voluntary 
reallocation and redistribution of funds 
under Title ll-D of the Comprehensive 
Employment and Training Act (CETA). 

summary: Pursuant to 20 CFR 076,47, the 
Department of Labor announces the 
voluntary reallocation by Erie County, 
New York of $900,000 in Title II—D funds 
and the redistribution of $500,000 of 
these funds to the City of Buffalo and 
$400,000 to the New York Governor's 
Grant. 

FOR FURTHER INFORMATION CONTACT: 

Jess C Ramaker, Acting Administrator, 
OfFice of Comprehensive Employment 
Development, 601 D Street, NW., Room 
5402, Washington, D.C. 20213, 

Telephone: 202-376-6366. 
SUPPLEMENTARY INFORMATION: The Erie 
County, New York prime sponsor 
advised the Department of Labor that 
under its Fiscal Year (FY) 1981 CETA 
grant it had excess Title U-D funds 
available which it would be unable to 
utilize effectively prior to the end of the 
Fiscal year. Erie County further advised 
that it was agreeable to a voluntary 
reallocation of these funds. 

The Department determined that as a 
result of slow program buildup and 
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subsequent attrition of its Title U-D 
program in compliance with the 
President's planned phaseout of Title II- 
D, Eric County cannot effectively use 
$900,000 of its Title ll-D funds. Pursuant 
to 20 CFR § 676.47, the Governor, the 
general public and other prime sponsors 
were given 30 days notice to comment 
on the proposed reallocation of these 
funds. After consideration of the 
comments received, the Department 
decided to redistribute $500,000 of these 
funds to the City of Buffalo prime 
sponsor, which is located geographically 
within Erie County, and $400,000 to the 
New York Governor's Grant for use in 
PSE reemployment efforts throughout 
the State. The Department reviewed the 
operations of the City of Buffalo and the 
New York Governor’s Grant and 
determined that they need and can 
utilize these funds effectively by the end 
of FY 1981. 

Signed at Washington. D.C. this 28th day of 
September, 1961. 

Albert Angrisoni. 

Assistant Secretary of Labor . 

|VX Doc «1-3MU ftlwJ UHMTV *44 stmj 
BILLING CODE 4510-10-44 


Voluntary Reallocation of Funds Under 
Title VII of the Comprehensive 
Employment and Training Act (CETA) 

AGENCY: Employment and Training 
Administration. Labor. 
action: Final Notice of the Voluntary 
Reallocation and Redistribution of 
Funds Under Title VII of the 
Comprehensive Employment and 
Training Act (CETA). 

summary: Pursuant to 20 CFR 076.47. the 
Department of Labor announces the 
voluntary reallocation by the Balance of 
State. Indiana prime sponsor of 
$1,066,422 in Title VII funds and the 
redistribution of these funds to the nine 
Indiana prime sponsors listed below. 

FOR FURTHER INFORMATION CONTACT. 
Jess C. Ramaker, Acting Administrator, 
Office of Comprehensive Employment 
Development, 601 D Street, N.W., Room 
5010. Washington. D.C. 20213. 

Telephone: 202/376-6254. 
SUPPLEMENTARY INFORMATION The 
Balance of State Indiana prime sponsor 
advised the Department of Labor that 
due to the slow organizational start of 
its Private Industry Council it would be 
unable to effectively utilize $1,066,422 of 
its Fiscal Year 1961 Title VII funds by 
the end of the fiscal year. The Governor 
further advised that the prime sponsor 
was agreeable to a voluntary 
reallocation of these funds for the 
purpose of redistributing them to other 
Indiana prime sponsors where they 


could be more effec tively utilized. 
Pursuant to 20 CFR 67647, the general 
public and the other prime sponsors 
were given notice and 30 days to 
comment on the proposed reallocation. 
After consideration of the comments 
received and a review of the other 
Indiana prime sponsors' Title VII 
activities, the Department decided to 
redistribute the funds to the following 
nine Indiana prime sponsors in the 
amounts indicated. 


Fori Wayrw Crw*t**» _ - *60,000 

SouthwMfioro Gonxytojm ______ 70.000 

Oot«wv»/8fcc*tor4 Camonkm _ 103 450 

life* County .. .... .. 50.000 

City Of Q*y _ 170.972 

Qdy c* Hammond .. 122.600 

Ui Port* County __... -___ 42,000 

M«Mon Coxity .. 300.000 

Dfy of M w po h --—-- 57,500 


Total _ Sl.oae.422 


Signed at Washington, D.C. this 28th day of 
September 1981. 

Albert AngrisanL 

Assistant Secretary of Labor. 
fKR Doc si-anas a.45 
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Voluntary Reallocation of Funds Under 
Title VII of the Comprehensive 
Employment and Training Act (CETA) 

AGENCY: Employment and Training 
Administration, Labor. 
action: Final Notice of the Voluntary 
Reallocation and Redistribution of 
Funds Under Title VII of the 
Comprehensive Employment and 
Training Act (CETA), 

SUMMARY: Pursuant to 20 CFR 67647, the 
Department of Labor announces the 
voluntary reallocation by the Alamo 
Consortium, Texas prime sponsor of 
$200,000 in Title VU funds and the 
redistribution of $185,162 of these funds 
to the prime sponsors listed below. 

FOR FURTHER INFORMATION CONTACT: 
JeBs Ramaker. Acting Administrator, 
Office of Comprehensive Employment 
Development. 601 D Street NW.. Room 
5010, Washington, D.C. 20213. 

Telephone: 202-370-8254. 
SUPPLEMENTARY INFORMATION: The 
Alamo Consortium, Texas prime 
sponsor advised the Department of 
Labor that due to its inability to finalize 
some major employment generating 
contracts, it would be unable to utilize 
$200,000 of its Fiscal Year 1981 Title VU 
allocation. The prime sponsor further 
advised that it was agreeable to a 
voluntary reallocation of these funds. 
Pursuant to 20 CFR 670.47 the Governor, 
the general public and other prime 
sponsors were given notice and 30 days 
to comment on the proposed 
reallocation. 


After consideration of the comments 
received, and a determination as to need 
and the ability to effectively utilize the 
funds, the Department of Labor decided 
to reallocate $185,162 of these Title VII 
funds to the following prime sponsors in 
the amounts indicated. 



Amour* 

Cunlnl Asfc*nt*s . .. . . .. 

TcurLana ConwHUw --- 

Ouacfwu Parah .—---— - ...... 

SNawccrt . . 

*7.51* 
10.021 
8.3*5 
11.644 
S.752 
31 024 
9,514 
71.656 
25.446 

Bottnc* of Stait. lout»<fln« ,, _ 

Btiflnc* of SUM. OhUhOrtM _ ___ 

Oy of o»n« 

Tarrw* Courtly. ■- ... •• -. .. 

Gt* Consortium . 


106,162 


Signed at Washington. D.C. this 29th day of 
September 1981. 

Albert Angrisani, 

Assistant Secretary of Labor. 

|VR Dnc M-34490 Pa#d 10-9-41: »<S .u»| 

BILLING CODE 4510-10-44 


NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 50-364} 

Alabama Power Co.. Issuance of 
Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 8 to Facility 
Operating License No. NPF-8 issued to 
Alabama Power Company (the licensee), 
which revised Technical Specifications 
for operation of the Joseph M. Farley 
Nuclear Plant, Unit No. 2 (the facility) 
located in Houston County. Alabama. 
The amendment was effective 
September 27,1981. 

The amendment was authorized by 
phone on September 27 and 26 1981, 
and was confirmed by letter dated 
September 29.1981. The amendment 
grants temporary relief from diesel . 
generator operability and surveillance 
frequency requirements. Tie 
amendment allows Unit 2 to continue 
operation for a total of seventeen days 
while repairs are accomplished on 
diesel generator 2c. During this time. 

Unit 1 is shutdown for major turbine 
generator overhaul and diesel generator 
lc is also being repaired. The 
amendment was issued on an expedited 
basis to maintain the plant at a steady- 
state condition and avoid a shutdown 
transient shown by our evaluation to be 
unnecessary but required by Technical 
Specifications unless amended. 

The application for the amendment 
complies with the standards and 









































Federal Register / Vol. 46, No. 196 / Friday, October 9, 1981 I Notices 


50177 


requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CHI Chapter 1. which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since this amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) and environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment 

For further details with respect to this 
action, see (1) the request for 
amendment dated September 28.1981, 

(2) the Commission’s letter to the 
licensee dated September 29.1981. (3) 
Amendment No. 8 to License No. NPF-8, 
and (4) the Commission's related Safety 
Evaluation. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street. N.W., Washington. D.C. 
and at the George S. Houston Memorial 
Library. 212 W. Burdeshaw Street 
Dothan, Alabama 36303. A copy of items 
(2), (3) and (4) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission. Washington, 
D.C 20555. Attention: Director, Division 
of Licensing. 

Dated at Bcthesda. Maryland this 1st day 

of October, 1981. 

For the Nuclear Regulatory Commission. 
Steven A. Varga. 

Chief. Operating Reactors Branch No. 1. 
Division of Licensing. 

(Mi Doc m-anat r*t«i %m «mj 

BILLING COOC 7590-0 t-M 


(Docket Nos. 50-329 OM, 50-330 OM, 50- 
329 OL, 50-330 OL1 

Consumers Power Co. (Midland Plant, 
Untts 1 and 2); Appointment of 
Technical Interrogator 

Notice is hereby given that in 
accordance with the provisions of 10 
CFR 2.722(a)(1), the Atomic Safety and 
Licensing Board in this consolidated 
proceeding has appointed 
Administrative Judge Jerry Harbour, a 
member of the Atomic Safety and 
licensing Boyrd Panel, as a technical 
interrogator with respect to seismic, 
geological and geotechnical issues. As 
provided by 10 CFR 2.722(a). this 
appointment is subject to the notice and 


disqualification provisions as described 
in 10 CFR 2.704. 

Dated at Bcthesda. Maryland this 2d day of 
October 1981. 

For the Atomic Safety and Licensing Board. 
Charles Bechhoefer. 

Chairman, Administrative Judge. 

(FK Ltoc SI-SOUS F»ed *49 nmj 

BILLING COOS 7490-01 -41 


(Docket Nos. 50-445 sod 50-446) 

Availability of Final Environmental 
Statement for the Comanche Peak 
Steam Electric Station, Units 1 and 2 

Notice is hereby given that the Final 
Environmental Statement (NUREG- 
0775) ha8 been prepared by the 
Commission’s Office of Nuclear Reactor 
Regulation related to the proposed 
operation of the Comanche Peak Steam 
Electric Station. Units 1 and 2 by Texas 
Utilities Generating Company. The 
station is located in Somervell County 
near Glen Rose. Texas. 

The Final Environmental Statement 
(NUREG-0775) is available for 
inspection by the public in the 
Commission's Public Document Room at 
1717 H Street, NW. Washington. D.G. 
20555 and in the Somervell County 
Public Library. On The Square. P.O. Box 
1417. Glen Rose. Texas 76043. The Final 
Environmental Statement is also being 
made available at the North Central 
Texas Council of Governments. P.O. 
Drawer COG. Arlington. Texas 76011. 

The notice of availability of the Draft 
Environmental Statement (DES) for the 
Comanche Peak Steam Electric Station. 
Units 1 and 2 and request for comments 
was published in the Federal Register on 
May 29.1961 (46 FR 29012). The 
comments received from Federal, State 
and local agencies, and interested 
members of the public have been 
included as appendices to the Final 
Environmental Statement. 

Copies of the Final Environmental 
Statement (NUREG-0775) may be 
purchased at current rates from the 
National Technical Information Service. 
Department of Commerce, 5265 Port 
Royal Road. Springfield, Virginia 22161, 
and from the Sales Office. VS. Nuclear 
Regulatory Commission, Washington. 
D.C 20555. 

Datod at Bcthesda. Maryland, this 2nd day 
of October 1981. 

For the Nuclear Regulatory Commission. 
William F. Kane. 

Acting Chief, licensing Branch No. t. Division 
of licensing. 

(FRt>QN^tiono9Fii«4ia-a-ai.a4tmi| 

BUJUMO COOC 7590-01-99 


[Docket No. 50-369) 

Duke Power Co.; Issuance of 
Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 6 to Facility 
Operating Licensing No. NPF-9. issued 
to Duke Power Company (licensee) for 
the McGuire Nuclear Station. Unit 1 (the 
facility) located in Mecklenburg County. 
North Carolina. 

The amendment extends the date for 
full compliance with relief and safety 
valve testing to July 1.1982. This 
amendment is effective as of its date of 
issuance. 

The amendment complies with the 
standards and requirements of the 
Atomic Energy Act of 1954. as amended 
(the Act), and the Commission's 
regulations. The Commission has made 
appropriate findings as required by the 
Act and the Commission’s regulations in 
10 CFR Chapter 1, which are set forth in 
the license amendment Prior public 
notice of this amendment was not 
required since the amendment does not 
involve a significant hazards 
consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result In any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement, or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) Duke Power Company 
letter dated September 21,1981. (2) 
Amendment No. 6 to Facility Operating 
License No. NPF-9 and (3) the 
Commission’s related Safety Evaluation. 

These items are available for public 
inspection at the Commission’s Public 
Document Room. 1717 H Street N.W.. 
Washington. D.C., and at the Atkins 
Library. University of North Carolina. 
Charlotte (UNCC Station). North 
Carolina 28223. A copy of items 2 and 3 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555. Attention: Director. Division 
of Licensing. 

Dated at Belheada. Maryland, this 30th day 
of September 1961. 

For the Nuclear Regulatory Commission. 

Elinor G. Adensam. 

Acting Chief. Licensing Branch No. 4 . Division 
of Licensing. 

|KK Doc SI-29604 F»U4 IO-a-01. *45 *<n) 

BILLING COOL 7S90-01-M 
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(Docket Nos. 50-250 S P end 50-251 SP] 

Florida Power & Light Co. (Turkey 
Point Nuclear Generating Units Nos. 3 
and 4); Reconstitution of Atomic 
Safety and Licensing Appeal Board 

Notice is hereby given that, in 
accordance with the authority conferred 
by 10 CFR 2.787(a). the Chairman of the 
Atomic Safety and Licensing Appeal 
Panel has reconstituted the Atomic 
Safety and Licensing Appeal Board for 
this steam generator repairs proceeding 
to consist of the following members: 
Alan S. Rosenthal. Chairman: Dr. W. 
Reed Johnson: Stephen F. Eilperin. 

Dated: October 2,1981. 

C. |ean Bishop. 

Secretary to the Appeal Board. 

|KK Doc #1-29506 FUrd 1; 946 <m>] 

SILLING CODC 7490-01-41 


Advisory Committee on Reactor 
Safeguards Subcommittee on AC/DC 
Power Systems; Meeting 

The ACRS Subcommittee on AC/DC 
Power Systems will hold a meeting on 
October 30.1981, Room 1046.1717 H 
Street. NW, Washington. DC. The 
Subcommittee will review status of the 
activities associated with NUREG-0G66. 
and the ongoing work on the availability 
of the AC Power. Notice of this meeting 
was published September 23. 

In accordance with the procedures 
outlined in the Federal Register on 
September 30.1981 (46 FR 47903). oral or 
written statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Designated Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance except for those 
sessions during which the Subcommittee 
finds it necessary to discuss proprietary 
information. One or more closed 
sessions may be necessary to discuss 
such information. (SUNSHINE ACT 
EXEMPTION 4). To the extent 
practicable, these closed sessions will 
be held so as to minimize inconvenience 
to members of the public in attendance. 

The agenda for subject meeting shall 
be as follows: Friday. October 30,1981— 
*8:30 a.m. until the conclusion of 
business. 

During the initial portion of the 
meeting, the Subcommittee, along with 


any of its consultants who may be 
present, will exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
their consultants, and other interested 
persons regarding the topics to be 
discussed. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Dr. Richard Savio (telephone 
202/634-3267) between 8:15 a.m. and 5:00 
p.m., EDT. 

1 have determined, in accordance with 
Subsection 10(d) of the Federal 
Advisory Committee Act, that it may be 
necessary to close portions of this 
meeting to public attendance to protect 
proprietary information. The authority 
for such closure is Exemption (4) to the 
Sunshine Act. 5 U.S.C. 552b(c)(4). 

Dated: October 6.1981. 

John C. Hoyle, 

Advisory Committee. Management Officer. 

(FK Doc 91-2MN PlM 10-4-91; 446 am] 

BILLING COOC 7490-01-61 


Advisory Committee on Reactor 
Safeguards. Subcommittee on Reactor 
Operations; Meeting 

The ACRS Subcommittee on Reactor 
Operations will hold a meeting on 
Thursday, October 29.1981 in Room 
1048 at 1717 H Street. NW. Washington, 
DC. This Subcommittee combined with 
the TM1-2 Action Plans Subcommittee 
will be briefed on the current status of 
the NRC’s Systematic Evaluation 
Program (SEP). Notice of this meeting 
was published September 23. 

In accordance with the procedures 
outlined in the Federal Register on 
September 30.1981 (46 FR 47903), oral or 
written statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Designated Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance except for those 


sessions during which the Subcommittee 
finds it necessary to discuss proprietary 
and Industrial Security information. One 
or more closed sessions may be 
necessary to discuss such information. 
One or more closed sessions may be 
necessary to discuss such information. 
(SUNSHINE ACT EXEMPTION 4). To 
the extent practicable, these closed 
sessions will be held so as to minimize 
inconvenience to members of the public 
in attendance. 

The agenda for subject meeting shall 
be as follows: Thursday, October 29. 

1981—1:00 p.m. until the conclusion of 
business. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, will exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
their consultants, and other interested 
pet sons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Mr. Richard K. Major 
(telephone 202/634-1414) between 8:15 
a.m. and 5 p.m., EST. 

I have determined, in accordance with 
Subsection 10(d) of the Federal 
Advisory Committee Act. that it may be 
necessary to close some portions of this 
meeting to protect proprietary and 
Industrial Security information. The 
authority for such closure is Exemption 
(4) to the Sunshine Act, 5 U.S.C. 
552b(c)(4). 

Doted: October 8.1981. 

John G Hoyle, 

Advisory Committee Management Officer. 

[FR Doc. 91-2M0B PUtd 10-9-91.945 am) 

BILLING COOf 7590-01-44 


Advisory Committee on Reactor 
Safeguards, Subcommittee on SL 
Lucie Plant Unit No. 2; Meeting 

The ACRS Subcommittee on St. Lucie 
Plant Unit No. 2 will hold a meeting on 
October 30 and 31,1981, Holiday Inn, 
Century Village. 6255 Okeechofce Road, 
West Palm Beach. FL The 
Subcommittee will review the 
application of Florida Power and Light 
Company for a license to operate St 
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Lucie Plant Unit No. 2. Notice of this 
meeting was published September 23. 

In accordance with the procedures 
outlined in the Federal Register on 
September 30.1981 (48 FR 47903). oral or 
written statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Cognizant Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance except for those 
sessions during which the Subcommittee 
finds it necessary to discuss proprietary 
and Industrial Security information. One 
or more closed sessions may be 
necessary to discuss such information. 
(SUNSHINE ACT EXEMPTION 4). To 
the extent practicable, these closed 
sessions will be held so as to minimize 
inconvenience to members of the public 
in attendance. 

The agenda for subject meeting shall 
be as follows: 

Friday, October 30.1981—1:30 p.m. until 
the conclusion of business 
Saturday, October 31,1981—8:30 a.m. 
until the conclusion of business 
During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, will exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the Florida 
Power and Light Company, the NRC 
Staff, their consultants, and other 
interested persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Mr. Gary Quittschreibcr 
(telephone 202/634-3267) or Mr. Stuart 
K. Beal. Staff Engineer (202/634-1414) 
between 6:15 am. and 5.-00 p.m.. EST. 

I have determined, in accordance with 
Subsection 10(d) of the Federal 
Advisory Committee Act. that it may be 
necessary to close some portions of this 
meeting to protect proprietary and 
Industrial Security information. The 
authority for such closure is Exemption 


(4) to the Sunshine Act. 5 U.S.C. 
552b(c)(4). 

Dated: October 61901. 

John C. Hoyle. 

Advisory Committee Management Offioer. 

[KR Doc S1-2M00 FUod I*-*-** *45 «mj 
BtVUMO COOC 7590-01-M 


Advisory Committee on Reactor 
Safeguards Subcommittee on Three 
Mile Island Unit 2 Action Plans; 

Meeting 

The ACRS Subcommittee on Three 
Mile Island Unit 2 Action Plans will hold 
a meeting on October 29.1961 in Room 
1046.1717 H Street. NW.. Washington. 
D.C. This Subcommittee combined with 
the Reactor Operations Subcommittee 
will review the proposed rule on 
“Licensing Requirements for Pending 
Operating License Applications*’. Notice 
of this meeting was published 
September 23. 

In accordance with the procedures 
outlined in the Federal Register on 
September 30.1981. (46 FR 47903). oral 
or written statements may be presented 
by members df the public, recordings 
will be permitted only during those 
portions of the meeting when a 
transcript is being kept, and questions 
may be asked only by members of the 
Subcommittee, its consultants, and Staff. 
Persons desiring to make oral 
statements should notify the Designated 
Federal Employee as far in advance as 
practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
such statements. 

The entire meeting will be open to 
public attendance except for those 
sessions which will be closed to protect 
proprietary information (Sunshine Act 
Exemption 4). One or more closed 
sessions may be necessary to discuss 
such information. To the extent 
practicable, these closed sessions will 
be held so as to minimize inconvenience 
to members of the public in attendance. 

The agenda for subject meeting shall 
be as follows: Thursday. October 29. 
1961, 8:30 am. until the conclusion of 
business. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, will exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
their consultants, and other interested 
persons regarding this review. 


Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Mr. Richard Major (telephone 
202/634-1414) between 8:15 am. and 
5:00 p.m., EDT. 

1 have determined, in accordance with 
section 10(d) of the Federal Advisory 
Committee Act, that it may be necessary 
to close portions of this meeting to 
public attendance to protect proprietary 
information. The authority for such 
closure is Exemption (4) to the Sunshine 
Act. 5 U.S.C. 552b(c)(4). 

Dated: October 6,1981. 

John C. Hoyle, 

Advisory Committee Management Officer. 

(in Doc 91-29501 nwd 1IMMU *4& ofnj 

EMU. INC COO£ 7S90-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Letter to the Commissioner of 
Customs Concerning the Non-Member 
Import Quotas Under the International 
Sugar Agreement 

Executive Order No. 12224 of July 1, 
1960, delegated to the United States 
Trade Representative the powers and 
duties of the President under the 
International Sugar Agreement 1977, 
Implementation (Pub. L 96-236; 94 Slat. 
336). 

Tlie attached letter was sent to the 
Commissioner of Customs implementing 
provisions revising non-member import 
quotas in accordance with Article 57 of 
the International Sugar AgrcemenL 
Donald E. de Klaffer. 

Acting US. Trade Representative. 

The United State* Trade Representative 
October 5,1961. 

The Honorable William von Raab. 
Commissioner of Customs . Washington. D.C 
20229 

Dear Commissioner von Raab: Headnote 3 
of Subpart A Part 10, Schedule 1 of the Tariff 
Schedules of the United States (19 U.S.C. 
1202) gives the United Slates Trade 
Representative or his designee the authority 
to allocate the sugar import quotas to the 
extent necessary to conform with provisions 
of the International Sugar Agreement (ISA). 
Recent declines in sugar prices requires a 
revision of those quotas. 

The International Sugar Organization has 
notified the United States that imports from 
non-members should be limited to 55 percent 
of the relevant base quantities (i.e.. the 
annual average levels of such imports during 
the 4-year period 1973-1976. disregarding the 
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year of lowc*t imports) effective September 
16,1981. Therefore, the U.S. non-member 
import quota for 1981 now becomes 5,109 
metric tons under Article 57, subparagraph 
1(B) and 95.729 metric tons under paragraph 
2. This limitation was triggered when on 
September 10 the ISA prevailing price had 
remained below 13 U.S. cents per pound for 
five market days. 

We would appreciate your expeditious 
implementation of these adjustments. 
Sincerely, 

Donald E. de Kieffer, 

Acting. 

IKK DOC *1-3*00 Kilrd 10-4-01: *43 am) 

8IUJNO COOC 31*0-41-41 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 34-18148; File No. SR-MCC- 
81-51 

Midwest Clearing Corp.; Proposed 
Rule Change By Self-Regulatory 
Organization 

In the matter of proposed rule change 
relating to new terminal and line fees 
MST Communication System 
participants. Comments requested on or 
before October 30,1981. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l) f notice is hereby given 
that on September 21.1981, the Midwest 
Clearing Corporation Hied with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I. II. and III, below, which Items 
hove been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-ReguLatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Attached as Exhibit A is MST System 
Administrative Bulletin dated July 6. 
1981. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of. and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B), and (C) below of the 
most significant aspects of such 
statements. 


(A) Self-Regulatory Organization ’s 
Statement of the Purpose of and 
Statutory Basis for the Proposed Rule 
Change 

The new terminal and line fees for 
MST Communication System 
participants are necessitated by a 16.4% 
increase levied by AT&T effective May 
15.1981. MCC is currently making 
inquiries of AT&T to determine the 
cause of this increase and the possibility 
of alternative equipment prices. 

The new fee9 are consistent with the 
Ad in the that they will be equitably 
allocated among all participants using 
the service. 

(B) Self-Regulatory Organization's 
Statement on Burden on Competition 

The Midwest Clearing Corporation 
does not believe that any burdens will 
be placed on competition as a result of 
the proposed rule change. 

(C) Seif-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members . Participants or Others 

Comments have neither been solidted 
nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action. 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3) of 
the Securities Exchange Act of 1934 and 
subparagraph (e) of Securities Exchange 
Act Rule 19b-4. At any time within 60 
days of the filing of such proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Securities Exchange Act 
of 1934. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 500 North Capitol Street. 
N.W., Washington, D.C. 20549. Copies of 
the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule change 
that are filed with the Commission, and 
all written communications relating to 
the proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. 552, will be available for 
inspection and copying in the 


Commission’s Public Reference Section, 
1100 L Street. N.W., Washington D.C, 
Copies of such filing will also be 
available for inspection apd copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted on or before October 30, 
1981. 

Dated: October 5.1981. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

|FR Doc *1-3*470 Wed 1CMMT1. *43 «ra) 
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[Release No. 34-18147; File No. SR-MSTC- 
81-21 

Midwest Securities Trust Co.; 

Proposed Rule Change By Self- 
Regulatory Organization 

In the matter of proposed rule change 
relating to new terminal and line fees for 
MST Communication System 
participants and fees for Fourth Party 
interface Movements to Philadelphia 
Securities Depository participants. 
Comments requested on or before 
October 30,1981. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on September 21,1981. the Midwest 
Securities Trust Company filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, II. and Ill below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Attached as Exhibit A is MST System 
Administrative Bulletin dated July 6. 

1981 and as Exhibit B, MST System 
Administrative Bulletin dated July 7, 
1981. 

If. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be exumined at 

t 
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the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The new terminal and line fees 
(Exhibit A) are necessitated by a 16.4 
percent increase levied by AT&T. MSTC 
is currently making inquiries to AT&T to 
determine the cause of the increase and 
the possibility of alternative equipment 
prices. 

The fees for Fourth Party Interface 
Movements (Exhibit B) were established 
because these movements require 
special handling, specifically, manual 
adjustments to participant accounts and 
special monitoring. 

The fees established in Exhibits A and 
B are consistent with Section 17A of the 
Act The line and terminal fees were 
established to offset the increase levied 
by AT&T. The fees for Fourth Party 
Interface Movements are commensurate 
with the special handling required for 
the prompt and accurate book entry 
movements of securities between the 
Midwest and Philadelphia depository 
facilities. The fees will be equitably 
allocated among all participants using 
the service. 

(B) Self-Regula tory Organization 's 
Statement on Burden on Competition 

The Midwest Securities Trust 
Company does not believe that any 
burdens will be placed on competition 
as a result of the proposed rule change. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members , Participants or Others 

Comments have neither been solicited 
nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3) of 
the Securities Exchange Act of 1934 and 
subparagraph (e) of Securities Exchange 
Act Rule 19b-4. At any time within 60 
days of the filing of such proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Securities Exchange Act 
of 1934. 


IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C., will be available for inspection 
and copying in the Commission's Public 
Reference Section, 1100 L Street, N.W. 
Washington. D.C. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted on or 
before October 30.1981. 

Dated: October 5.1981. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A Fitzsimmons, 

Secretary. 

(Fft Doc SI-SMee riM I0 m* 41; *45 set) 

BILLING COO€ *010-01-41 


(Release No. 34-18149; File No. SR-NSCC- 
81-14) 

National Securities Clearing Corp^ 
Proposed Rule Change By Self- 
Regulatory Organization 

In the matter of proposed rule change 
relating to a revision to the Letter of 
Credit Form. Comments requested on or 
before October 30.1981. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on September 21,1981, the National 
Securities Clearing Corporation filed 
with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II. and III below, 
which Items have been prepared by the 
National Securities Clearing 
Corporation. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


1. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Modify the Letter of Credit form as 
follows: 

(brackets indicate deletions] 
italics indicate addition 
(Letter of Credit Form) 

(Letterhead of Issuer) 

(Date of Issue of Credit) 

(No. of Credit) 

National Securities Clearing Corporation, 55 
Water Street. New York, New York 10041 
Attention: Secretary 

Dear Sirs: At the request of (name of NSCC 
Settling Member) (the “Member”), we hereby 
establish our irrevocable credit in your favor, 
for the account of the Member, in the amount 
of available upon presentation to us of your 
sight draft accompanied by your signed 
statement certifying that the amount claimed 
under this Letter of Credit does not exceed 
the (difference between (i) the total amount 
of the member's required contribution to the 
Clearing Fund as of the date of such 
statement, and (ii) the amount of cash and the 
total market value on such date) amount 
necessary to satisfy the Member's liabilities 
to you, as provided by the Rules of the SCC 
Division of the NSCC, after first applying to 
such liabilities any cash and/or the market 
value (as of the date of such statement ) of 
qualifying bonds, which the Member had 
deposited in the Clearing Fund or pledged to 
you as of such date; and cither that: 

(a) the Member has failed to meet an 
obligation to you which permits you to charge 
the Clearing Fund contribution of the 
Member, pursuant to the Rules of the SCC 
Division of National Securities Gearing 
Corporation (the "Rules"); or 

(b) the Member has failed, within ten 
calendar days prior to the expiration date of 
this Letter of Credit, to make a substitution 
for this Letter of Credit in the amount 
required, effective upon or prior to the 
expiration of this Letter of Credit In 
accordance with the Rules. 

We hereby agree with you that drafts 
drawn under and in accordance with tho 
terms of this Letter of Credit will be duly 
honored upon presentation and delivery of 
the document specified above. 

This Letter of Credit expires at our 
counters, (address of Bank) at 3:00 p.m. 
Eastern Time on (the March 1st or September 
1st which is no more than 12 months from the 
date of issuance of this Letter of Credit). 

Partial drawings are permitted. 

This Letter of Credit is issued under and 
governed by Article 5 of the New York 
Uniform Commercial Code. 

Very truly yours. 

(Issuer) 

By: - 

(Authorized Signature) 
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II. Self-Regulatory Organization’s 
Statement of the Purpose of, ond 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
National Securities Clearing 
Corporation ("NSCC") included 
statements concerning the purpose of 
and basis for the proposed rule change. 
The text of these statements may be 
examined at the places specified in Item 
IV below. The self-regulatory 
organization has prepared summaries, 
set forth in sections (A), (B), and (C) 
below, of the most significant aspects of 
such statements. 

(A) Self-Regulatory Organization f s 
Statement of the Purpose of and 
Statutory Basis for. the Proposed Rule 
Change 

The purpose of the proposed change is 
to conform the wording of the Letter of 
Credit Form with wording that appears 
in the Interpretation of the Board of 
Directors concerning acceptable form of 
Letter of Credit and Application for 
Approval and Agreement of Issuers and 
the Application Form itself. The 
proposed rule change is consistent with 
the Securities Exchange Act of 1934 and 
the rules ond regulations thereunder 
applicable to NSCC in that, in the event 
of the insolvency of a Member or it a 
Member fails to timely substitute a 
Letter of Credit, it clarifies the ability of 
NSCC. pursuant to Rule 4. to protect 
itself and its Members by being able to 
draw upon the full amount, if necessary 
or appropriate, of a Letter of Credit 
deposited with NSCC 

(B) Seif-Regulatory Organization's 
Statement on Burden on Competition 

NSCC does not believe that the 
proposed rule change will have an 
impact or impose a burden on 
competition. 

(C) Self-Regulatory Organization 's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members. Participants, or Others 

No comments on the proposed rule 
change have been solicited or received. 

III. Date of Effectiveness of the 
Proposod Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to section 19(b)(3) of 
the Securities Exchange Act of 1934 and 
subparagraph (e) of the Securities 
Exchange Act Rule 19b-4. At any time 
within 60 days of the filing of such 
proposed rule change, the Commission 
may summarily abrogate such rule 
change if it appears to the Commission 
that such action is necessary or 


appropriate in the public interest, for the 
protection of investors, or otherwise in 
furtherance of the purposes of die 
Securities Exchange Act of 1934. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 500 North Capitol Street, 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
, Commission’s Public Reference Section, 
1100 L Street, NW„ Washington, D.C 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-reeulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted on or before October 30, 
1981. 

Dated: October $, 1961. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

IFR Doc. II-SHOO Filed 10-4-81; S43 un] 

SILLING COO€ *010-01-4# 


I Release No. 34-16146; File No. SR-NSCC- 
61-12] 

National Securities Clearing Corp.; 
Proposed Rule Change by Seif- 
Regulatory Organization 

In the matter of relating to extensions 
of time for OTC Buy-Ins of securities. 
Comments requested on or before 
October 30,1981. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C. 78s(b)(l), notice is hereby given 
that on September 3,1981. the National 
Securities Clearing Corporation filed 
with the Securities and Exchange 
Commission the proposed rule change 
os described in Items I, II. and III below, 
which IteraB have been prepared by 
National Securities Gearing 
Corporation. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change adds the 
following language to the end of Section 
B (Balance Order System) of Section DC 
(Execution of Buy-Ins) of the SCC 
Division Procedures. 

Extensions of Time for Buy-Ins of OTC 
Securities 

For the purposes of this Section of the 
Procedures, the term "listed securityfiesj" 
shall be deemed to mean a securityfies) 
traded on the New York Stock Exchange. Inc. 
and/or The American Stock Exchange. Inc. 
and the term "OTC securityfies)" shall be 
deemed to mean a securityfies) traded other 
than on The New York Stock Exchange or 
The American Stock Exchange. Extensions of 
time for execution will be granted by the 
Corporation under the following conditions: 

Member Originated Buy-In 

A short Member who has received a buy-in 
notice from a Member for a balance order 
issued by the Corporation may take a seven 
(7) calendar day extension due to transit or 
transfer consistent with the NASD* Uniform 
Practice Code (UPC). Upon request, 
certificate numbers will be furnished by the 
short Member requesting the extension. 

If the securities are in transfer and due to 
the transfer agent, transfer is delayed, the 
Corporation may grant an additional seven 
(7) calendar days. If the short Member 
cannot take the extension but retransmits a 
Member originated Buy-In to a non-member 
UPC broker and the UPC broker takes o UPC 
transfer or transit delay, the short Member 
will advise the Corporation which will 
extend the execution date for the same 
period of time . 

Extensions of the execution of a Buy-In of 
a "listed security m will not be granted by the 
Corporation. 

II. Solf-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission. 
National Securities Clearing 
Corporation included statements 
concerning the purpose of and basis for 
the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
NSCC has prepared summaries, set forth 
in sections (A), (B). and (C) below, of the 
most significant aspects of such 
statements. 

(A) Self-Regulatory Organization's 
Statement of the Purpose of. and 
Statutory Basis for. the Proposed Rule 
Change 

The proposed rule change permits 
certain aspects of the operation of Buy- 
Ins of balance order securities 
transactions executed in the over-the- 
counter Market (OTC transactions) to be 
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accomplished in the SCC Division in a 
similar manner as these operations were 
formerly accomplished in the 
Corporation’s NCC Division. When the 
SCC Division Rules were amended by 
filing SR-NSCC-77-10 (at Release No. 
34-15142). operational features of the 
NCC Division and of the Corporation’s 
ASECC Division were made available in 
the SCC Division. The differences in 
procedures between buy-ins in the SCC 
Division and buy-ins in the NCC 
Division were not reconciled at that 
time. 

In order to address these differences 
the Corporation filed SR-NSCC-78-13. 
As proposed, that rule filing would have 
permitted the granting of extensions of 
time for OTC Buy-In of positions of both 
CNS eligible issues as well as balance 
order issues. It was believed at such 
time that the inclusion of provisions for 
extensions of time was necessary to 
prevent inequities which could result 
from the absence of these provisions in 
the clearance operations. Due to the 
time that has elapsed since SR-NSCC- 
76-13 was first filed, the Corporation 
now believes that while the necessity 
for such changes in the balance order 
system remains, the concerns expressed 
as to the operation of the CNS System 
have been mitigated. This is due to the 
high “fill-rate” experienced in the CNS 
System which makes actual execution of 
CNS Buy-ins infrequent. Accordingly, 
the proposed rule change only contains 
the balance order provisions contained 
in the original filing, SR-NSCC-78-13, 
and omits those amendments previously 
proposed for the CNS System. 

As currently proposed, the rule 
change addresses certain limited 
procedures for buy-ins regarding OTC 
balance orders only, which will be in 
conformity with the provisions of the 
Uniform Practice Code of the NASD. 

The specific provisions of the proposed 
rule change are: the availability of buy- 
in extensions for transfer or transit 
delays up to o maximum of fourteen (14) 
calendar days. 

The proposed rule change will 
facilitate the prompt and accurate 
clearance and settlement of securities 
transactions for which the Corporation 
is responsible by continuing existing 
appropriate Buy-In procedures for 
transactions in securities executed in 
the over-the-counter market. The 
proposed rule change does not relate to 
the safeguarding of securities and funds 
In NSCC's custody or control because it 
only affects Members' rights to cause or 


delay buy-ins and does not affect the 
handling of securities by NSCC. 

(B) Self-Regulatory Organization's 
Statement on Burden on Competition 

NSCC does not believe that the 
proposed rule change will have an 
impact on competition. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members , Participants , or Others 

No comments on the proposed rule 
change have been solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

On or before November 13.1981. or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the seif-regulatory organization 
consents, the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with 
Secretary. Securities and Exchange 
Commission. 500 North Capitol Street, 
Washington. D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
1100 L Street, N.W., Washington. D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the cuption above and should 
be submitted on or before October 30. 
1981. 

Dated: October 5.1981. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

|FR Doc Sl-mn Filed 164-tl: ft<45 «n| 
etUJMO COO€ SOIO-01-IS 


SMALL BUSINESS ADMINISTRATION 
(License No. 05/05-0155) 

Colder, Thoma Capital Co.; Issuance of 
Small Business Investment Company 
License 

On June 25,1981, a notice was 
published in the Federal Register (46 FR 
32982) stating that an application has 
been filed by Golder. Thoma Capital 
Company, 120 South LaSalle Street, 

Suite 630. Chicago, Illinois 60603, with 
the Samll Business Administration 
(SBA) pursuant to { 107.102 of the 
Regulations governing small business 
investment companies (13 CFR 107.102 
(1980)) for a license as a small business 
investment company. 

Interested parties were given until 
close of business July 10.1981. to submit 
their comments to SBA. No comments 
were received. 

Notice is hereby given that, pursuant 
to Section 301(c) of the Small Business 
Investment Act of 1958, as amended, 
after having considered the application 
and all other pertinent information. SBA 
issued License No. 05/05-0158 to Golder, 
Thoma Capital Company to operate as a 
small business investment company. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: October 2.1981. 

Peter F. McNeish, 

Deputy Associate Administrator for 
Investment. 

(FR Doc SI-2S4S5 FlUd KMMH; ft*5 «m| 

BILLING COOC #025-01-1* 


(License No. 05/05-0155) 

Pathfinder Venture Capital Corp^ 
Issuance of Small Business 
Investment Company License 

On March 25,1981, a notice was 
published in the Federal Register (57 FR 
18636) stating that an application has 
been filed by Pathfinder Venture Capital 
Corporation, 7300 Metro Blvd., Suite 585. 
Minneapolis, Minnesota 55435, with the 
Small Business Administration (SBA) 
pursuant to $ 107.102 of the Regulations 
governing small business investment 











' 50184 


Federal Register / Vol. 46. No. 196 / Friday. October 9. 1981 / Notices 


companies (13 CFR 107.102 (I960)) for a 
license as a small business investment 
company. 

interested parties were given until 
close of business April 9.1981. to submit 
their comments to SBA. No comments 
were received. 

Notice is hereby given that, pursuant 
to Section 301(c) of the Small Business 
Investment Act of 1958, as amended, 
after having considered the application 
and all other pertinent information. SBA 
issued License No. 03/05-0155 to 
Pathfinder Venture Capita] Corporation 
to operate as a small business 
investment company, 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Smalt Business 
Investment Companies) 

Dated: October 2.1961. 

Peter F. McNeish. 

Deputy Associate Administrator for 
investment. 

|FR Dot S1-2MM Fifed MHWIJ. *45 «mj 

eiUlfeO COOC *025-01-41 
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Sunshine Act Meetings 


Federal Register 

VoL 40. No. 190 
Friday. October 9, 1901 


This section of the FEDERAL REGISTER 
contains notices ol meetings published 
under the ’‘Government in the Sunshine 
Act** (Pub. L 94-409) 5 U.S.C. 

S52b(o)(3). 


CONTENTS 

/I fonts 

Oni Aeronautics Board...—- 1 

QvK Rights Commission-- 2 

Fodoral Election Commission- 3 

Federal Home Loan Bank Board-4 

Federal Maritime Commission—..- 5 

National Commission on Libraries and 
Information Science..~™. 6 


1 

CIVIL AERONAUTICS BOARD 

(M-333 Arndt. 3. October 1,1981] 

Notice of Additions and Closure of 
Items to the October 1,1981 Board 
Meeting 

TIME AND DATE: 9:30 a.m.. October 1. 

1981. 

place: Room 1027 (open). Room 1012 
(closed). 1825 Connecticut Avenue. 

N.W., Washington. D.C. 20428. 

SUBJECT. 

31. Application of Sterling Airways A/S 
for. a Statement of Authorization to operate a 
scries of Fifth Freedom IT-type charters 
between points in Norway and Sweden and 
Miami; Motion of Scanair for referral of this 
Item to the Board. (BIA) 

32. Docket 39727: Application of Scanair for 
exemption authority to operate 
Scandinavian-originating IT-type charters to 
points in Florida Motion of Scanair for 
immediate action on Its application. (BIA) 

33. Negotiations with the Government of 
Brazil in Washington. D C.—September 28- 
October 2.1981 (BIA) 

STATUS: 1-28 (open). 29-33 (closed). 
person TO CONTACT. Phyllis T. Kaylor. 
the Secretary (202) 673-5068. 

WHO-* *! Piled 10-7-41 *4# p«) 

Bit UNO COOC 6320-0 t-M 


2 

COMMISSION ON CIVIL RIGHTS 

date and time: Wednesday. October 14. 

1981,9.30 a.m.-5:00 p.m. 

place: Room 512,1121 Vermont Avenue. 

N.W., Washington. D.C. 

status: Open to the public. 

matters to be considered: 

1. Approval of Agenda. 


11. Approval of Minutes of Last Meeting, 
lit Review of Report on Race and Ethnic 
Discrimination in Federal Programs for Older 
Persons (Part!). 

IV. Proposal for Baltimore Hearing on 
Minority Economic Development. 

V. State Advisory Committee Interim 
Appointment: 

A. Utah. 

VI. Illinois Advisory Committee Report 
Entitled Shutdown: Economic Dislocation 
and Equal Opportunity . 

VU. Action re: California Advisory 
Committee Report Entitled Access to a Public 
Resource: Broadcast Ownership in 
California. 

VIII. Action rr. Virginia State Advisory 
Committee Report Entitled Sex 
Discrimination and Title VU in Virginia. 

IX. Staff Director’s Report: 

A Status of Funds. 

B. Personnel Reporl. 

C Office Directors' Reports. 

PERSONS TO CONTACT FOR FURTHER 
information: Charles Rivera or Barbara 
Brooks. Press and Communications 
Division (202) 254-6697. 
is iir-si nwd 10 -T-si: taw pm| 

BILUNO COOC 6335-01-41 


3 

FEDERAL ELECTION COMMISSION 

DATE AND time: Wednesday. October 14. 
1981 at 10 a.m. 

place: 1325 K Street, N.W.. Washington. 
D.C. 

STATUS: This meeting will be dosed to 
the public. 

MATTERS TO BE CONSIDERED: 

Compliance. Litigation. Audits. 
Personnel. Fiscal Year 1982 Management 
Plan. 

• • • • • 

DATE AND time: Thursday. October 15. 
1981 at 10 a .m. 

place: 1325 K Street, N.W., Washington. 
D.C. (fifth floor). 

status: This meeting will be open to the 
public. 

matters to be considered: 

Setting of dates for future meetings 
Correction and approval of minutes 
Advisory opinion 1981-11—John Graff, 
Chairman. International Association of 
Amusement Parks and Attractions Political 
Action Committee 
Pending legislation 
Appropriations and budget 
Classification actions 
Routine administrative matters 


PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland. Public Information 
Officer Telephone: 202-525-4065. 
Marjorie W. Emmons. 

Secretary of the Commission . 

[5-1SM-01 FiM uw-sn^H 
BILUNO COOC #716-01-61 


4 

FEOERAL HOME LOAN BANK BOARD 

time and date: 10 a.m.. Thursday. 
October 15.1981. 

place: 1700 G Street. N.W., board room. 
Sixth Floor. Washington, D.C. 

status: Open meeting. 

CONTACT PERSON FOR MORE 
information: Mr. Marshall (202-377- 
6679), 

MATTERS TO BE CONSIDERED: 

Application for Bank Membership—Keene 
Savings Bank. Keene. New Hampshire 
Application for Bank Membership—-Gardner 
Co-operative Bank. Gardner. 

Massachusetts 

Change of Corporate Title—North Louisiana 
Federal Savings and Loan Association of 
Lake Providence, La.. Lake Providence. 
Louisiana 

Application for Bank Membership—Mason 
Village Savings Bank. Greenville. New 
Hampshire 

Request for Waiver of I. R. 563.8<j)(1) Caguus 
Federal Savings and Loan Association of 
Puerto Rico. Caguas. Puerto Rico 
Service Corporation Activity—AmeriKirst 
Federal Savings and Loan Association. 
Miami. Florida 

Increase in Accounts of an Insurable Type 
(Merger)—Heart O Lakes Savings and lx>an 
Association. Rhinelander, Wisconsin into 
Security Savings and Loan Association. 
Milwaukee. Wisconsin 
Increase in Accounts of an Insurable Type 
(Merger); Cancellation of Membership and 
Insurance and Transfer of Stock—First 
Federal Savings and Loan Association, 
Beeville, Texas INTO San Antonio Savings 
Association. San Antonio. Texas 
Application for Authority to Incur Debt and 
Application for Approval to Acquire 
Control of—Colonial Savings and Ijoan 
Association. Lewisville. Texas AND 
Northwest Savings and Loan Association. 
Austin. Texas BY Colonial Financial 
Corporation. Fort Worth. Texas 
Appointment of a Deputy Director. Office of 
Neighborhood Reinvestment 
Proposed Fiscal Year 1982 Budget of the 
Office of Neighborhood Reinvestment 
Request for a Commitment to Insure 
Accounts—Century Savings and Loan 
Association. Rivurview. Michigan (New 
Stock) 
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Request for a Commitment to Insure 
Accounts—Financial Security Savings and 
Loan Association. Palm Beach County. 
Florida 

Request for a Commitment to Insure 
Accounts—Cypress Savings and Loan 
Association. Plantation. Florida (New 
State-Stock) 

Application for Insurance of Accounts— 
Spindletop Savings and Loan Association 
(Non-operating Stock). Beaumont. Texas 

Request for a Commitment to Insure 
Accounts—Territory Savings and Loan 
Association of Seminole. Seminole. 
Oklahoma (New Stock Association) 

Bank Membership and Insurance of 
Accounts—Stanford Savings and Loan 
Association. Palo Alto. California (New 
Stock Association) 

No. 544. October 7,1961. 

|S-15JS-«1 Ftf»d 10-7-41.10 J7 am) 

SILLING COO€ f770-01-01 


5 

FEDERAL MARITIME COMMISSION 
TIME ano date: 9 a.m.. October 15.1981. 
place: Hearing Room One, 1100 L 
Street. N.W.. Washington. D.C. 20573. 
status: Parts of the meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 
MATTERS TO BE CONSIDERED: Portions 
open to the public: 


1. Dumar Cargo Services. Inc.—Applicant 
for an Independent Ocean Freight Forwarder 
License (B-491). 

2. Proposed Rule Outlining Procedures for 
Implementation of the Energy Policy and 
Conservation Act. 

3. Draft Consumer Affairs Programs— 
Proposed Implementation of Executive Order 
12160. 

Portion closed to the public: 

1. Docket No. 81-44—Petition of Virginia 
Port Authority for Declaratory Order 
Regarding Lease Agreement No. T-3890— 
Consideration of the Record. 

CONTACT PERSON FOR MORE 
information: Joseph C. Polking. 
Assistant Secretary (202) 523-5725. 

(S-1SJS-41 Filed 10-7-m xzr pen) 

SILLING CODE 8730-01-11 


6 

NATIONAL COMMISSION ON LIBRARIES 
AND INFORMATION SCIENCE 
time: 9:00 a.m. to 5:00 p.m.; 9:00 a.m. to 
4:30 p.m.. respectively. 
date: October 22 and 23.1981. 
place: Washington Marriott Hotel. 
Washington. D.C. 
status: Open. 

matters to be discussed: Chairman's 
Opening Remarks: Review of Agenda; 


Approval of Minutes: Legislative/Public 
Awareness Committee Report: LSCA 
Oversight Hearings; White House 
Conference on Library and Information 
Services* Resolutions—Update: 
WHCUST. Detroit Meeting Report: 
NCL1S Brochure: Dissemination of 
Federal Information: Executive 
Director’s Report; NCLIS/Special 
Libraries Association Networking Task 
Force Report: Update on Standards: 
Futures/Planning Committee Report: 
Personnel Committee Report; Finance/ 
Fund Raising Committee Report: 
Presentation. Discussion, and 
Acceptance of Final Report of Public/ 
Private Sector Relations Task Force: 
Marketing/Technology Transfer. 
Community Information and Referral 
Task Force; Confirmation of Future 
Commission Dates and Locations; Old 
Business; New Business; 
Commissioners* Comments; Summary 
and Final Remarks. 

CONTACT PERSON FOR MORE 
information: Toni Carbo Bearman. 
Executive Director. 

October 5.1981. 

IS-1M3-W Fllod 10-7-01; 1008 «n] 

BILLING COOe 7327-Ot-M 
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Department of Labor 

Employment Standards Administration, 
Wage and Hour Division 


Minimum Wages for Federal and 
Federally Assisted Construction; General 
Wage Determination Decisions 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

Ceneral wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from Its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (43 Stat. 

1494, as amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
30 FR 308 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 


publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issoed. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat. 

1494. as amended. 40 U.S.C 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
38 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 


encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division. Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations. Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


Alabam* AUJ1-1273 . 

Artjnwi* 

An61-4O40 ... 

- Jufy 31. 1961. 

June 19 1961 

AR61-4042 

June 19 1961 

Ane1-4043 

June 19 1961 

CattOTTML CAS 1-5154 

. Sept 25. 1961. 

Colorado: 0061-6149 . ... 

,, S*JQt 4 KM1 

Flood* 

Fist.1165 

...... . Feb. 13. 1961. 

Aftt.llOA 

. Mar 6 1961 

FL81-1270 

-i.4y If 1061 

R.61.1240 


kviu, K<ML4VU I.A. (A lOAft 

fferw Yortk SY8 1-3033 . 

.. June 5. 1961. 

Kitftiim KSA1 4033 

May 15 1961 

OMohonur 

r,KAi-trjK 

. Aug 21, 1961. 

OKS 1-4051 — - 

July 10, 1961. 

OKS 1-4054 

July Ip 1961 

OKS 1-4009 

Sept 4, 1061 

OKS1-4067 _ _ 

. . . Aug 21. 1961. 

OKS1-4070 . 

. Sept 4 1961 

OKS1-4071 

. _ ... Sept 11. 1961 

OKS1-4072 . . 

. . Sept 4, 1961 

OK 81-4066 

July 17 1961 

1 mreene 

14*1-4024 „ 

.. May 1 . 1961. 

IASI-4027 .. 

Urn y 1 1061 

IASl-4046 . 

inly A 10*1 

Pennaytvin* 

PA61.30M 

... . Sept 4. 1961. 

PASO-3066 . 

_ Sept iff io*Q 

PAS 1-3058 . 

Aug 26, iflei 

TXS1-4037 . _... 

. . June 5, 1961 

TXS1-4038 . 

.June 5 1961 

A AS 1-5126 

„. m July 6 1961 

DcftMr* DE81-3028 _ 

8. 1961 


Supersedeas Decisions to General Wage 
Determination Decisions 

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded. 


AL61-M23 CAL61-129S) __ Dec 30. 1900 

A181 -1266 IAL81-1296) ___ July 24. 1961 

Connecticut NY80-3079 (NY81-3075) _ Dec 30. I960 

Dotewera NY&O-3079 <NY81-3075) - . Dec 30. i960 

Waha 061-6125 <1061-5157) _ June 5. 1981 

InAan* **79-2007 (If* 1-2000) _ V* 9. 1fl7» 
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NYBO-3079 (NY81-3075) - Ooc 30. I960 

Maryland 

MO* 1-3026 (MD61-3074) - Apr 24. 1961 

NYBO-3079 (NYB1-307$) _— Dec 30. 1960 

uwdxiaartl NYBO-3079 (NYB1-3075). Oac 30. 1960 
H 9 * Hannah** NYB0-3079 (NY61- Dec 30. 1960. 

3075). 

Nm Jaraty 

NY60-3079 (NY61-3075) - Dec 30. 1960 

NJ79-3029 (NJ81-3053) ---— Jan. 4. 1960 

N«rw Vortt NY60-3079 (NY81-3075) _ Dec 30. I960 

ON* OH6O-2004 I0HB1-2061) - PoO 29. i960 

^VW^IoTB (NYB1-3075) - Oac 30. 1960 

PA60-3027 (PA61-3076)..* - Ap* 16. 1960 

PA60-3036 (PA6I-3077) - May 23. 1980 

Rhode Wand NY60-3079 (NY61-3075) _ Oac 30. 1960 


Cancellation of General Wage 
Determination Decisions 

None. 

Signed at Washington, D.C. this 2nd day of 
October 1901. 

Dorothy P. Come, 

Assistant Administrator , Wage and Hour 

Division. 

B-LUMQ COOC 4410-27-41 
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brick; Scoopocbilcs; Scrapers? Sidebooa cats; Shovels: Tractor 
vators? Weldor, *-ourneyaa7i: Winch cats (hoisting)! Winch truck 
A-f raise (handling steel or pipe) 

CROUP 6 - Well point systea & unit operator 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Parts 272, 273, 274, and 278 
(Arndt No. 191) 

Food Stamp Program—Photo 
Identification 

agency: Food and Nutrition Service. 
USDA. 

action: Pinal rule. 

summary: This final rule will require the 
use of photo identification in certain 
Food Stamp Program project areas. The 
change in program regulations is 
required by the 1980 Amendments to the 
Food Stamp Act ofl977. The rule's 
effect will be to reduce issuance-related 
fraud and waste without being unduly 
burdensome for State agencies and 
program participants. 
dates: This final rule is effective 
October 9,1981. The rule shall be fully 
implemented no later than November 1, 
1982. 

FOR FURTHER INFORMATION CONTACT: 

Thomas O’Connor, Supervisor, Policy 
and Regulations Section, Program 
Standards Branch, Program 
Development Division, Food and 
Nutrition Service, USDA. Washington. 
D.C. 20250. Phone (202) 447-9075. 
SUPPLEMENTARY INFORMATION: 

Classification 

This final action has been reviewed in 
relation to the requirements of Executive 
Order 12291 and Secretary's 
Memorandum 1512-1, and R has been 
determined that the action is not a major 
rule as defined by that Order. It will not 
result in an annual effect on the 
economy of $100 million or more. The 
rule mandates the use of photo 
identification in food stamp project 
areas that serve approximately 2^4 
million households. The Department 
anticipates that the maximum total 
initial year cost to the Food Stamp 
Program of providing photo 
identification will be approximately 
$8.21 million. The Department expects 
that the actual cost will be lower than 
this figure, because this final rule will 
give State agencies the opportunity to 
integrate existing State photo ID 
systems into their food stamp ID 
systems. The cost after the first year will 
be even lower because photographic 
equipment will have been purchased 
and fewer households will need new 
photo ID's. The actual cost will also be 
offset by the reduction in issuance- 
related fraud and waste that will result 
from implementation of the rule. The 
rule is not likely to result in.a major 


increase in costs or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions. The 
State agencies that contain project areas 
in which photo ID's arc mandated will 
pay 50 percent of the costs of providing 
food stamp photo ID's to participants. 

1 lowevcr, as discussed above, these 
costs will not be substantial The final 
rule will have a minor impact on 
selected businesses because it will 
require the production of photo ID's in 
specific project areas. However, this 
impact will not be significant and the 
rule will also not result in significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

This final action has also been 
reviewed in relation to the requirements 
of the Regulatory Flexibility Act of 1980 
(Pub. L 96-354. 94 Stat. 1164, September 
19.1980). The Administrator, Food and 
Nutrition Service (FNS), has certified 
that this action does not have a 
significant economic impact on a 
substantial number of small entities. 

This final rule will require thouse of 
photo ID's in the Food Stamp Program in 
project areas with 100,000 or more 
participants. Therefore, small 
government jurisdictions are not 
affected. Small businesses and small 
organizations are affected only to the 
degree that they serve as food stamp 
issuance agents in jurisdictions where 
photo ID's will be required. The only 
impact on them is that they must check 
the photo ID and record the ID serial 
number before issuing stamps. This is 
not a requirement with a significant 
economic impact 

The reporting and recordkeeping 
requirements contained in this 
regulation are subject to review by the 
Office of Management and Budget 
(OMB) in accordance with the 
Paperwork Reduction Act of 1980 and 
are not effective until approved by 
OMB. The reporting and recordkeeping 
requirements in this final regulation 
have thus been submitted to the Office 
of Management and Budget for its 
approval 

Background 

The Department published a proposed 
rule on January 23.1981, to implement 
Section 117 of Pub. L 96-249 which 
requires State agencies to require the 
use of photo identification in food stamp 
project areas that are specified by the 
Secretary. The Department received a 
total of 40 comment letters on the 
proposed regulations. There were 22 


comments received from State agencies, 
five from FNS Regional offices, four 
from local agencies, seven from public 
interest groups and two from private 
industry* 

This preamble discusses the basis and 
purpose of the revision of the proposed 
rule that the Department has made 
when developing this final rule. The 
Food and Nutrition Service has been in 
touch with the Office of the Inspector 
General throughout the development of 
this rule. The justifications for the 
provisions on the proposed rule that are 
unchanged by the final rule were 
carefully examined in light of the 
comments to determine the continued 
applicability of each provision. Unless 
otherwise stated, or unless inconsistent 
with the final rules or preamble, the 
rationale contained in the January 23 
proposed rule should be regarded as the 
basis of the pertinent final rule. Thus, a 
thorough understanding of the grounds 
for the final rule may require reference 
to the proposed rulemaking. The 
Department also made a number of 
technical changes in the final rule that 
are not specially addressed in this 
preamble. 

This final rule is effective October 9, 
1981. The Department has determined, 
in accordance with 5 U.S.C. 553(d)(3) 
that good cause exists to make this rale 
effective earlier than 30 days after 
publication. The New York State 
agency, which has experienced 
significant difficulties with duplicate 
issuances, will be prepared to 
implement a system to combat such 
Program abuse on October 1,1981. Photo 
ID’s are a crucial part of the system. If 
the photo ID regulations could not be 
implemented on October 1, 
implementation of New York's entire 
system would be delayed. By making 
this rule effective on the date of 
publication, the Department would 
permit New York to implement their 
system and begin to curtail the loss of 
funds through program abuse without 
undue delay. Because State agencies are 
not required to implement this rule until 
12 months following the date of 
publication (November 1.1982) neither 
State agencies nor the food stamp 
recipients under their jurisdiction will 
suffer from making this rule effective 
upon publication. 

General Concerns 

A significant number of commenters 
expressed the concern that the proposed 
photo ID requirement would not be cost 
effective. Including among these 
commenters were several State agencies 
that commented that photo ID's would 
certainly not be CQ^t effective for their 
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States. In response to these concerns, 
some commentcrs asked that the 
Department undertake a study of the 
effectiveness of the photo ID 
requirement before mandating their use 
on such a large scale. 

While the Department does not 
currently have data that demonstrate 
the cost effectiveness of photo ID's, the 
Department would meet neither the 
legislative mandate of Pub. L 96-249 nor 
the goal of using photo ID's to reduce the 
amount of issuance-related losses if it 
were to simply undertake a study of the 
effects of photo identification on 
reducing duplicate issuance problems. 
The Department has, however, 
responded to commenters’ concerns by 
making several changes in specific 
provisions of the rule that will enhance 
the photo ID system’s cost effectiveness 
without diminishing the system's ability 
to curtail issuance-related fraud and 
waste. The Department will closely 
monitor the effects of photo ID’s when 
State agencies implement the system to 
determine whether their use is cost 
effective. 

Areas Where Photo ID’s Are Mandated 

The Department proposed that photo 
ID's be required in project areas serving 
50,000 or more food stamp participants 
(and in other project areas where the 
Secretary, in consultation with the 
Office of the Inspector General (OIG), 
determines their use is justified by an 
area's level of duplicate issuance). 

Based on consultation with OIG, the 
Department determined that the 
incidence of duplicate issuances in 
project areas with 50,000 or more 
participants warrants the use of photo 
ID’s. Commented had two major 
responses to this proposal A number of 
commenters gave strong support to the 
suggestion that State agencies be given 
the option to require photo ID's. Another 
group of commenters argued that the 
Department ought to use criteria other 
than the 50,000 participant threshold to 
determine areas where it will mandate 
the use of photo ID’s. 

The Department considered the 
suggestion that State agencies be given 
the option to require photo ID’s. The 
Department believes that if a State 
agency determines that by requiring the 
use of photo ID’s it can improve its 
administration and enhance the integrity 
of the program it should be able to 
request that FNS require the use of 
photo ID’s throughout either the entire 
State or specific project areas and that 
FNS should agree to such a request. The 
Department does not believe, however, 
that State agencies should have the 
option to refuse to mandate photo ID's if 
FNS designates one or more of its 


project areas for their required use. Such 
an option would not be consistent with 
the mandate of Pub. L. 96-249 which 
states that State agencies must require 
the use of photo ID's in areas “in which 
the Secretary * * * finds that it is useful 
to protect the program’s integrity/ 4 
Therefore, the final rule contains a new 
provision that allows State agencies to 
request that FNS require the use of 
photo ID’s in project areas where FNS is 
not already mandating their use. The 
Department wishes to make it clear that 
State agencies which receive approval 
from FNS to mandate the use of photo 
ID’s in one or more of their project areas 
must meet all of the requirements of the 
photo ID system that are included in this 
final rule. 

Commenters had two major 
suggestions concerning new criteria that 
the Department should consider when 
mandating areas in which photo ID’s are 
to be required. Several commenters 
suggested that the Secretary mandate 
photo ID’s only in areas where studies 
demonstrate that their use will definitely 
be cost effective. The Department 
rejected the suggestion, however, 
because it considers the number of 
program participants in a project area to 
be the most appropriate criterion in light 
of legislative history and administrative 
considerations. The House Committee 
Report accompanying Pub. L. 96-249 
(Report No. 96-788 printed on February 
27,1980) states on p. 99 that the 
Secretary should mandate photo ID's in 
“large urban areas’’ and suggests that 
the Secretary should consider cost 
effectiveness only when he intends to 
mandate photo ID use outside of large 
urban areas. The number of participants 
in a project area is the standard against 
which the Department is able to 
evaluate project areas in all States. The 
fairness of the standard is ensured 
because the final rule allows State 
agencies to justify to the Department 
why a specific project area should be 
exempt from the requirement. If the 
State agency believes that mandatory 
photo ID’S are inappropriate for the 
project area. 

TTie second suggestion was that the 
Department increase the threshold level 
for required photo ID’s from 50,000 
participants to 50,000 households. The 
Department considered this suggestion 
but decided to establish a new threshold 
at a lower level than the one that was 
suggested. The final rule mandates the 
use of photo ID’s in project areas with 
100,000 or more food stamp participants. 
The Department selected this threshold 
rather than the 50,000 household 
threshold because the latter threshold 
would exclude such very large cities as 


Boston. Houston, and Washington, D.C., 
from the required use of photo ID’s. The 
increase from the proposed rule’s 50,000 
participant level to the final rule’s 
100,000 participant level will result in a 
57 percent decrease in the number of 
project areas in which photo ID's will be 
required. Approximately 7.90 million 
participants will reside in project areas 
where this final rule mandates the use of 
photo ID’s. The proposed rule would 
have required photo ID's in project areas 
that serve a total of 10.8 million 
participants. 

By making this change the Department 
intends to maximize the cost 
effectiveness of the photo ID system. 

The final rule will require photo ID’s 
only in very large, urban project areas 
where the program has experienced the 
largest number of issuance-related 
problems. Once the final rule is 
implemented, the Department will be 
receiving through the form FNS-46, 
management evaluations, and audits, 
information indicating whether photo 
ID’s are effective in reducing fraud and 
waste in areas where their use is 
mandated. These same information 
sources will also indicate whether there 
are duplicate Issuance problems in 
smaller cities and other project areas. 
The Department will be able to 
accurately target the use of mandated 
photo ID's in additional project areas, if 
justified by the information that is 
submitted. 

The final rule contains two other 
clarifications related to the 100,000 
participant threshold for mandatory 
photo ID’s. The final rule contains the 
proposed provision that FNS will notify 
State agencies at the beginning of each 
fiscal year of the project areas that 
either require or no longer require the 
use of photo ID’s. The final rule clarifies 
this provision by stating that each year 
FNS will evaluate the participation 
reports (FNS-256) for the month of April 
and base its notification on the data in 
those reports. 

The Department has also specified in 
the final rule the procedures it will 
follow in cases where a specific project 
area has a level of participation that is 
either at or slightly above (i.e., within 10 
percent) the threshold level. In these 
cases, FNS will inform the State agency 
that it is prepared to mandate the use of 
photo ID’s in the specific project area. 
However, if the State agency is able to 
demonstrate to FNS that participation in 
the project area has fallen below the 
100,000 participant level in the recent 
past or can specify reasons why 
participation is likely to fall below the 
threshold level during the next year, 
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FNS will not designate the area for the 
use of mundated photo ID's. 

The proposed rule also allowed FNS. 
in consultation with OIG, to approve a 
State agency's request for an exemption 
from mandated photo ID's. Several 
commenters argued that the rule should 
specify the standards FNS will use to 
exempt project areas from the mandated 
use of photo ID's. The Department 
explained in the preamble to the 
proposed rule and reiterates here that 
an exemption could be approved if a 
State agency demonstrates that a 
project area has a very low level of 
duplicate issuances or that a sizeable 
portion of the project area's caseload is 
served by mail issuance. The 
Department has not developed any other 
specific nationwide standards for 
granting exemptions. It will, however, 
consider State agency requests for 
exemptions on a case-by-case basis. 

Commenters also suggested that the 
rule include a timeframe within which 
FNS would have to respond to State 
agency requests for exemptions. The 
Department accepted this suggestion 
and included in the final rule a provision 
that requires FNS to respond to 
exemption requests within 30 days of 
their receipt by FNS. 

Finally, the final rule contains a 
special provision for States that are 
single project areas serving more than 
100.000 participants. FNS will work with 
these State agencies to determine 
whether there are specific areas within 
the State where photo identification 
should be required. As a result of this 
consultation. FNS will be able to 
designate, when appropriate, the parts 
of the project area where photo ID’s are 
to be required. 

The Use of Photo ID's In an H1R System 

The Department proposed that project 
areas using the household issuance 
record (HIR) system be subject to the 
photo ID requirement. Although the 
Department specifically requested 
comment on this provision, only two 
comments were received. One 
commenter agreed with the proposal, 
while the other commenter stated that 
HIR should not be subject to the photo 
ID requirement because HIR is a more 
personal method and because there is 
not a duplicate issuance problem 
regarding the HIR system. The 
Department, however, will retain the 
authority to manadate the use of photo 
ID's in a project area with an HIR 
system if the project area reports large 
amounts of issuance-related loss. 


Exemptions From the Photo ID 
Requirement 

The Department proposed the 
following exemptions from the photo ID 
requirement: (i) Households certified by 
out-of-officc interviews, (ii) households 
whose religious beliefs do not allow 
them to be photographed, (iifi) 
households entitled to expedited service 
if the photo ID cannot be produced on a 
timely basis, and (iv) households 
certified under the SSI/food stamp joint 
processing rules. There was equal 
support for and opposition to the 
exemptions among the commenters. 
Commenters that opposed the 
exemptions stated that a photo ID 
system should not permit any 
exemptions. In light of these comments, 
the Department reconsidered each of the 
exemptions. 

The exemption for households 
certified by out-of-office interviews is 
mandated by Pub. L 96-249. The 
Department, therefore, maintained the 
exemption in the final rule. 

The exemption related to a 
household's religious beliefs is 
necessary if the Department is to avoid 
violating a participant's right to freedom 
of religious expression. The House 
Report also indicates on p. 100 that this 
exemption is necessary. Two 
commenters, however, questioned the 
verification requirements for households 
requesting the religious belief 
exemption. The Food Research and 
Action Center (FRAC) argued that the 
rule should require the State agency to 
accept the household's statement of its 
beliefs. The California State agency 
recommended that verification be 
accomplished through a signed 
statement by the household. The 
Department has adapted the California 
State agency's recommendation in the 
final rule. 

The final rule also retains the 
exemption for households eligible for 
expedited service if the State agency is 
unable to provide the photo ID in time 
for the household to receive benefits on 
an expedited basis. The Department 
would like to clarify one issue regarding 
the type of nonphoto ID card that 
expedited service households should 
receive. In § 273.10(g)(4)(ii)(C), State 
agencies are required to provide 
exempted households with food stamp 
ID's that meet all requirements of the 
food stamp photo ID except that an 
annotation that an exemption was 
granted and that the ID is valid replaces 
the photograph. State agencies that are 
not able to provide a photo ID in 
accordance with the expedited 
timeframes may also not be able to 
provide laminated nonphoto ID's in 


accordance with those timeframes. State 
agencies that have this problem may 
provide an unlaminated nonphoto ID 
provided that they take precautions to 
ensure the security and authenticity of 
the cards. The final rule also requires 
State agencies to include an expiration 
date on the nonphoto ID's that they 
provide to households that are eligible 
for expedited service. 

The exemption for households 
certified under the SSI/food stamp joint 
processing rules was questioned by the 
New York City Department of Income 
Maintenance. The rationale for this 
exemption was evaluated in light of 
New York City's comments. The 
Department continues to believe that it 
is unreasonable to require elderly and 
disabled households to make separate 
trips to obtain food stamp photo ID's if 
they are applying for food stamps at 
SSA offices. If. however, an elderly or 
disabled household member or 
authorized representative comes to the 
food stamp office in order to be 
recertified, there appears to be no 
compelling reason why the household 
should not be required to obtain a photo 
ID. Thus, the final rule requires an SSI 
joint-processed household to obtain a 
photo ID if it or its authorized 
representative reports to the food stamp 
office for recertification. If it is 
homebound or continues to be certified 
at an SSA office, the household would 
be exempt from being required to obtain 
a photo ID as a condition of eligibility. 

Finally, the Southwest Regional office 
suggested that the Department exempt 
residents of drug/alcohol rehabilitation 
centers from the photo ID requirement 
because of the cost and impracticality of 
providing them with photo ID's. The 
Department agrees with this suggestion 
and has added ths exemption in the 
final rule. 

Noncompliance With the Photo ID 
Requirement 

The Department proposed that (i) 
when all members of the household 
refuse to be photographed without good 
cause and the household does not 
designate an authorized representative 
to be photographed, or (ii) when the 
household's authorized representative 
does not comply with the photo ID 
requirement and the household fails to 
select a new authorized representative 
who will meet the requirement, the 
household is ineligible until it complies 
with the photo ID requirement. There 
was no significant commont on these 
provisions and the Department retained 
them in the final rule. 

State agencies should recognize, 
however, that before terminating 
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benefits they must provide each 
household with a notice of adverse 
action if it is currently certified and does 
not comply with the photo ID 
requirement. 

Specifications for the Photo ID Card 

The Department proposed that any 
photo ID card must meet several 
minimum requirements in order to be 
acceptable for purposes of food stamp 
identification. The proposed rule 
indicated that photo ID's must (a) 
include a color photograph, (b) be 
serially numbered, (c) indicate food 
stamp eligibility if the card is from 
another program, (d) be laminated after 
it is signed by the person photographed, 
and (e) include the household's case 
number or other identifying information. 
Commenters expressed concerns about 
the first three specifications. Their 
concerns related to the costs of 
producing photo ID's that meet these 
specifications and to the difficulty of 
intergrating the*minimum requirements 
with existing photo ID systems. 

As noted in the preamble to the 
proposed rule, the specifications were 
recommended by the Department's 
Office of the Inspector General. The 
Department continues to believe they 
are the minimum requirements for 
ensuring that a food stamp photo ID will 
l>e effective in reducing fraud and abuse. 
Each of the specifications is necessary 
for one or more specific reasons. The 
color photograph clearly identifies the 
bearer of the card and links him or her 
to the card. The serial number is a 
unique label for the card that enables 
the State agency, during the 
reconciliation process, to identify the 
person who transacted the ATP. since 
the issuance agent is required to 
annotate the serial number on the ATP 
that is transacted, and facilitates the 
State agency's control of blank cards 
that are in storage. The annotation of 
food stamp eligibility on cards from 
other programs identifies the bearer of 
the photo ID card as a food stamp 
participant both at the point of issuance 
and at retail stores. The lamination and 
signature make it more difficult to alter 
or forge the card and provide a further 
link to the bearer of the card when he or 
she signs the ATP in the presence of the 
issuance agent. The case number or 
other identifying information also makes 
it more difficult to forge or alter the card 
and would facilitate return of the card to 
the household if it were lost. 

These are the safeguards and features 
which are essential to a successful food 
stamp photo ID system and they, 
therefore, have been required in the 
final rule. The Department understands 
the concern of many State agencies that 


they will not be able to fully integrate 
this system with existing State photo ID 
systems, such as photo driver's licenses 
and public assistance (PA) photo ID’s. 
The Department also recognizes that 
there are systems other than the one 
established by this rule that are capable 
of realizing its objectives and providing 
its safeguards. 

Therefore, the final rule also states 
that the Department will waive one or 
more of the minimum photo ID 
requirements for any State agency that 
can demonstrate that its alternate ID 
card or system will privide adequate 
safeguards against fraudulent issuances. 

State agencies propoosed two 
systems, in particular, that would meet 
the goals of the photo ID system but be 
structured in different ways. The 
California State agency proposed that 
the Department should allow a photo ID 
system that would use the State photo 
driver's license as the photo ID card. 
However, instead of annotating the 
license to specify food stamp eligibility, 
California proposed that if provide 
households with a regular food stamp 
(nonphoto) ID that would provide the 
proof of program participation at retail 
stores, and. when displayed along with 
the driver's license, at the point of 
issuance. In this system, the State 
agency would note the household's 
photo driver's license serial number in 
the case file. Issuance agents would 
annotate the photo driver's license serial 
number on the ATP. These procedures 
would ensure that the State agency is 
able to determine the household that 
transacted the ATP. 

The Texas State agency proposed the 
use of a controlled, nonphoto, food 
stamp ID. This ID would contain the 
name of the house hold head (or 
authorized representative), the person's 
signature, a serial number, and an 
identification number (that would not be 
arithmetically related to the serial 
number). The ID would be laminated 
and be a controlled document. Each 
household's ATP would be annotated by 
the State agency with the serial number 
of the ID card. The bearer of the card, 
therefore, is linked to the card by name, 
signature, and a serial number that 
appears on both the ATP and ID card. In 
this system, the issuance agent would 
note the identification number on the 
ATP when it is transacted and the State 
agency would be able to trace that 
identification number back to the 
household. The ID card would Identify 
the person as a food stamp participant. 
The lamination and control of the 
document would prevent forgery, 
alteration, and fraud. 

It is apparent that neither of these 
proposed systems meets all 


requirements of the final rule. However, 
because each meets the goals of the rule, 
each would be eligible for a waiver. The 
Department expects that the availability 
of a waiver will enable various State 
agencies to make full use of photo 
driver's licenses and PA photo ID's and 
to substitute secure nonphoto ID's If 
they can be linked to specific ATP*s. 
Decisions on the granting of waivers 
will be made on a case-by-case basis 
and will depend on the comprehensive 
system proposed by the State agency. 

As noted in the preamble to the 
proposed rule, each State Agency's 
photo ID card will be subject to FNS 
approval. 

Requirements for Authorized 
Representatives 

The Department proposed that if a 
household has an authorized 
representative who transacts its ATP's, 
the authorized representative’s picture 
and signature must appear on the photo 
ID card. Commenters agreed with the 
discussion in the proposed rule's 
preamble that authorized 
representatives would pose a problem 
for a photo ID system. Because 
commenters did not disagree with the 
proposed minimum photo ID 
requirements for households with 
authorized representatives, they are 
included in this final rule. 

While commenters did not oppose the 
basic system, they did make a number 
of suggestions that State agencies may 
wish to implement in order to improve 
their systems. The Southwest Regional 
office suggested that households with 
authorized representatives for issuance 
could be given two photo ID's (one for 
the household head and one for the 
authorized representative) with identical 
seial numbers. The New England 
Regional office and FRAC suggested 
that these households should receive 
one photo ID with the head of 
household's photograph and signature 
on one side and the authorized 
representative's photograph and 
signature on the other. State agencies 
may wish to use one of these ideas to 
facilitate the use of photo ID's among 
households with authorized 
representatives. The Department wishes 
to make it clear, however, that State 
agencies may not require as a condition 
of eligibility the head of household to 
meet the photo ID requirement in 
addition to the authorized 
representative. State agencies may only 
use the final rule's minimum 
requirements as the conditions that the 
household must meet in order to be 
eligible for the program. 
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Commenters did not discuss the 
emergency authorized representative 
provisions as they relate to photo ID’s. 
These provisions have been maintained 
in the final rule. 

Provisions Concerning Mutilated or 
Altered ID Cards 

The Department proposed that 
issuance agents deny the issuance of 
benefits when a household presents a 
food stamp photo ID card that is 
mutilated or altered. There was no 
significant comment related to these 
specific procedures so the Department 
included them in the final rule. 

Two interest groups stated that the 
Department should define a "mutilated 
and altered" card as a card whose serial 
number is illegible. This definition is too 
narrow, however, because it does not 
include cases where the photograph or 
signature on the card is unrecognizable 
or illegible or where the information on 
the card has obviously been changed. 
The purpose of the photo ID is, after all, 
to link the bearer of the card to the card 
by the issuance agent's Inspection of the 
photograph and signature. The 
Department, therefore, expects that 
issuance agents will not Issue food 
stamps when they are not able to use a 
photo ID to properly identify its bearer 
or to annotate its serial number, because 
it may have been either altered or 
mutilated. In these situations, the 
regulation requires issuance agents to 
advise households to obtain a 
replacement photo ID from the State 
agency before they will be permitted to 
transact the ATP. If there is any problem 
related to the refusal to issue food 
stamps it may be resolved when the 
household visits the local stamp office 
to obtain the replacement 

The Colorado State agency suggested 
that State agencies should be permitted 
to charge households when they must 
replace lost or mutilated photo ID's. The 
Department rejected this suggestion 
because it would be likely to result in a 
group of households that is w illing to be 
photographed in order to be eligible for 
food stamps but does not have the 
money necessary to purchase food 
stamp photo ID's. 

The Southwest Regional office 
suggested that the proposed rule should 
allow issuance agents to confiscate 
mutilated or altered photo ID cards 
when they are presented by households. 
The issuance agent would then send any 
of these cards to the local food stamp 
office. The Department agrees with the 
goal of such a provision which is to take 
mutilated/altercd ID cards out of 
circulation and to ensure that 
households procure new photo ID’s 
when they possess mutilated/altered ID 


cards. However, it seems more 
advantageous to let the State agency, 
rather than the issuance agent, collect 
the mutilated/altered photo ID. Thus, 
the issuance agent would not have to be 
concerned about any new responsibility 
related to photo ID s and the mutilated/ 
altered ID card would be in the 
immediate possession of the State 
agency. Therefore, in $ 273.10(g)(4)(i)(B), 
the final rule states that State agencies 
should collect the old card whenever 
possible at the time they replace photo 
IDs. 

Use of Photo ID's at Issuance Points and 
Retail Stores 

(A) Use at issuance point The 
proposed rule required issuance agents 
(i) to ensure that coupons are issued 
only when the person transacting the 
ATP is pictured on the ID card, (iij to 
write the serial number of the photo ID 
card on the ATP. and (lit) to refuse to 
issue coupons if a photo ID card is 
mutilated or altered and. in these cases, 
advise the household to obtain a 
replacement from the food stamp office. 

Commenters suggested one major 
problem with these responsibilities. 
Commenters were concerned that the 
photo ID system will result in more 
difficult issuance transactions. A 
number of commenters argued that the 
transaction will be more difficult 
because issuance agents will have to 
deal with exemptions from the rule and. 
more importantly, will have to note the 
photo ID serial number on the ATP card 
(or HIR form). In light of this increased 
difficulty, commenters questioned 
whether there are any real benefits in 
having the serial number annotated by 
the issuance agent. The Department 
continues to believe that, as discussed 
in the preamble to the proposed rule, 
annotation will (i) ensure that issuance 
agents are, in fact, checking the photo 
ID's, (ii) show whether a household has 
transacted more than one ATP. and (iii) 
discourage a household from attempting 
to transact a duplicate ATP. There is 
one other reason why the Department 
believes that annotation is necessary. 
Section 27B.2(b)(3)(iv) of current 
regulations provides that State agencies 
shall be liable for losses due to "the 
duplicate issuance of benefits caused by 
State agency error in those 
circumstances where the duplicate 
issuance could have been prevented by 
the State agency.* 4 In project areas 
where the photo ID requirement is 
implemented. State agencies will have 
an increased ability to prevent duplicate 
issuances, particularly in cases where 
an authorized person tries to transact a 
lost or stolen ATP without proper 
identification. As discussed, the 


requirement that issuance agents 
annotate the photo ID serial number on 
the ATP will enable State agencies to 
determine whether proper photo 
Identification was displayed before the 
ATP was transacted. If during 
reconciliation a State agency determines 
that a duplicate ATP was transacted 
without annotation of a photo ID serial 
number, the State agency will have to 
report on its FNS-40 that the duplicate 
issuance was a result of State ugency 
error (because of failure to comply with 
the photo ID requirement). FNS will then 
bill the State agency for the amount of 
the loss in accordance with current 
liability regulations. The State ugency 
may then decide to charge the amount of 
the loss it sustained back to the 
issuance agcnt(s) that failed to check 
and annotate /he photo ID serial 
number. Because of these four 
advantages the final rule continues to 
require the annotation of the serial 
number by issuance agents. 

Commenters also were concerned that 
there will be problems in project areas 
where participants are able to transact 
their ATFs at various issuance centers 
located in several project areas. In these 
areas, the issuance agent would have no 
positive way to identify whether a 
household presenting an ATI 1 is also 
required to present a photo ID card. The 
New England and Southwest Regional 
offices suggested that this problem could 
be solved by (i) requiring photo ID's 
throughout specific zip code areas and 
(ii) providing issuance agents with zip 
code lists that show where photo ID's 
are required. State agencies that contain 
project areas that are likely to encounter 
this difficulty should consider 
implementing this suggestion or uny 
other method that will solve the 
problem. There are at least two other 
methods that State agencies may wish 
to consider. The first is color-coding the 
ATP*s of households that reside in 
project areas where photo ID s are 
required. As an example, in this system 
a State agency would provide yellow 
ATFs to all households that reside in 
project areas serving over 100,000 
participants and blue ATFs to 
households residing in all other project 
areas. The State agency would instruct 
issuance agents to refuse to transact a 
yellow ATP unless the household 
presents an acceptable photo ID or a 
nonphoto ID card that is annotated to 
show that an exception has been 
granted. A household attempting to 
transact a blue ATP would have to 
display a regular food stamp ID card to 
the issuance agent. The other option is 
annotating "photo ID" on the ATFs of 
those households that reside in project 
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areas where photo ID’s are required. In 
this system. State agencies would inform 
issuance agents that they must not 
transact an ATP that is annotated wth 
the words "photo ID" if the household is 
unable to display an acceptable photo 
ID or nonphoto ID card annotated to 
show that an exception has been 
granted. 

(B) Use at retail stores . The proposed 
rule would not alter current regulations 
on the use of ID cards at retail stores. 
State agencies suggested that the 
Department expand the use of ID's at 
retail stores for households that are 
purchasing food with food stamps. The 
Department has rejected these 
suggestions and retained the proposed 
rule because increasing the use of ID's 
at retail stores will cause problems for 
households purchasing food without 
yielding any significant benefit. The 
House Report reaffirms this position on 
p. 99. 

Implementation 

The Department proposed a nine- 
month timeframe for implementing the 
photo ID requirement The Department 
received a large number of comments on 
this provision. Most commenters 
(including four State agencies with 
project areas serving over 100,OCX) 
participants and two Regional offices) 
stated that the timeframe was too short 
and several suggested that a more 
reasonable timeframe would be 12 
months. In light of these comments, the 
Department has decided to extend the 
timeframe to 12 months. 

The Department believes that the 
extension is justified not only by the 
comments received, but also by the new 
flexibility that the final rule will provide 
to State agencies when they design their 
mandated ID systems. While the 
Department hopes that State agencies 
will implement this final rule at the 
earliest possible date. State agencies 
may wish to use a portion of die 
additional implementation time to 
develop a food stamp ID system that 
facilitates its administration of the 
program and is cost effective. 

Other Issues Receiving Comment 

Two other issues were of concern to 
commenters. 

The Department proposed that, to the 
extent practicable, the State agency 
must allow the household to be 
photographed for the ID card at the time 
of the interview so that the household is 
not required to make a separate trip. 
Several State agencies objected to this 
requirement because they believed 
either (i) that photographing one 
member from each interviewing 
household would be too costly since 


many interviewing households will not 
be eligible for food stamps or (ii) that 
they should be permitted to establish 
central photographing offices for the 
food stamp ID card. 

The Department considered these 
concerns. Because photo ID’s are 
required before households are 
permitted to be eligible for and receive 
benefits, the Department prefers that 
State agencies facilitate household 
access to photo ID's by locating their 
photographing services in the same 
place as their certification services. 
However, in their comments State 
agencies raised a number of reasonable 
objections to the proposed provisions. In 
particular, they stated that the 
provisions would be costly to implement 
and would be difficult to administer. 
Therefore, in order to enhance the cost 
effectiveness and administrative 
flexibility of the system, the Department 
has deleted the proposed provisions. In 
place of the requirements, the final rule 
requires State agencies to provide 
households with reasonable access to 
food stamp photo ID's. 

The Department wishes to make it 
dear that each State agency will have to 
offer some form of acceptable food 
stamp program identification in each 
project area where photo ID's are 
required, regardless of whether the State 
agency's ID system makes use of photo 
driver's licenses and/or PA photo ID's. 
However, State agencies that make use 
of these alternate systems will not have 
to operate as many photographing 
offices as State agendcs that rely 
exclusively on food stamp ID cards. 
These final provisions will simplify 
State agency administration of the 
program, yet they will not have any 
significant effect on the ability of 
households to obtain acceptable photo 
identification. 

Finally, several State agendes 
suggested that they may have difficulties 
funding the photo ID system and that, 
where photo ID's are mandated. FNS 
should provide enhanced funding for the 
equipment costs. The Department 
believes that any such enhanced funding 
would not be legally appropriate 
because the law does not provide for 
any enhanced funding in this area. 

Accordingly, Part9 272, 273. 274, and 
278 are amended as follows: 

PART 272— REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

1. In i 272.1, a new subparagraph (30) 
is added to paragraph (g) to read as 
follows: 

§ 272.1 General terms and conditions. 

• • • • • 


(g) Implementation . * * * 

(30) Amendment 191. Areas subject to 
the photo ID card requirement must 
have issued photo ID cards (or cards 
annotated to indicate that the card is 
valid without a photograph, in 
accordance with $ 273.10(g)(4)(ii)(C)) to 
all participating households, and shall 
require presentation of photo ID cards 
(or the annotated cards) at issuance 
points as a precondition of issuing 
coupons to households, no later than the 
first of the month that is 12 months after . 
the publication of final regulations. Any 
areas that become subject to the photo 
ID card requirement at a later date shall 
also come into full compliance no later 
than the first of the month that occurs 12 
months after FNS notifies the State 
agency that the area is subject to the 
requirement. 


PART 273— CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 

2. In 5 273.10, an introductory 
paragraph is added to (g)(4); paragraphs 
(g)(4) (i). (ii) and (Hi) are revised and a 
title is added to (g)(4)(iv): and (g)(4)(v) is 
removed as follows: 

§ 273.10 Determining household eligibility 
and benefit level 
• • • • • 

(g) Certification notices to 
households . • • # 

(4) Identification (ID) cards . The 
State agency shall issue an ID card to 
each certified household as proof of 
program eligibility. Areas designated by 
FNS for the mandatory use of photo ID 
cards shall follow the requirements of 
paragraphs (g)(4) (i) and (ii) and (iv) of 
this section. Areas not designated by 
FNS for the mandated use of photo ID’s 
shall follow the requirements of 
paragraphs (g)(4) (i). (iii) and (iv) of this 
section. 

(i) General provisions. (A) All ID 
cards shall be issued in the name of the 
household member who is authorized to 
receive the household's issuance. Photo 
ID cards shall contain the photograph of 
the person who will receive the 
household's issuance; Le.. who will 
either transact the household's ATP 
card or, in an H1R system, pick up the 
household's allotment. A photo ID card 
shall be signed by the person pictured 
on the card, be it the household member 
or authorized representative designated 
to pick up the household's allotment. A 
nonphoto ID card shall be signed by the 
household member in whose name it is 
issued and by other persona designated 
on the ID as authorized to pick up the 
allotment, whether it is another 
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household member or authorized 
representative. 

(B) The State agency shall limit 
issuance of ID cards to the time of initial 
certification, with replacements made 
only in instances of loss, mutilation, 
destruction, or changes in the person 
authorized to obtain coupons, or where 
the State agency determines that new ID 
cards are needed to keep the 
photographs up-to-date or is otherwise 
changing its ID card format or system. 
Whenever possible, the State agency 
shall collect the ID card that it is 
replacing. 

(C) The State agency shall place an 
expiration date on those ID cards issued 
to households certified for delivered 
meals for a temporary period. The State 
agency shall also place an expiration 
date on those nonphoto ID cards that 
are issued in accordance with 

$ 273.10(g)(4)(i i)(B)(J) to households 
eligible for expedited service. 

(D) ID cards delivered to households 
by mail shall not be mailed in the same 
envelope with the ATP or coupons. 

(ii) Mandatory Photo ID Cards. (A) 
FNS mandates the use of photo ID cards 
in those project areas or portions thereof 
with 100,000 or more food stamp 
participants, except for those project 
areas serviced entirely by mail issuance, 
or where FNS. in consultation with the 
Office of the Inspector General 
approves a State agency's request for an 
exemption. FNS shall respond to a State 
agency's request within 30 days of its 
receipt of the request. FNS will evaluate 
participation reports (FNS-256) for the 
month of April and. based on these 
reports, will notify State agencies at the 
beginning of each fiscal year of any 
areas that either require or no longer 
require the uje of photo ID cards. In 
cases where an entire State is a single 
project area. FNS shall consult with the 
State agency to determine whether 
photo ID’s should be required in any 
specific parts of the project area. At the 
conclusion of this consultation, FNS 
shall inform the State agency of whether 
it is mandating the use of photo ID’s in 
any parts of the State. In cases where a 
project area serves between 100,000 and 
110,000 participants. FNS shall inform 
the State agency in which the project 
area is located that it is prepared to 
mundate the use of photo ID's in the 
project area. FNS shall also inform the 
State agency that it will not mandate 
their use if within 30 days the State 
agency demonstrates to FNS that 
participation in the project areas has 
fallen below the 100,000 participant level 
in the recent past or justifies to FNS why 
participation is likely to fall below that 
level during the next year. In addition, 
FNS. in consultation with the Office of 


the Inspector General, may designate at 
any time project areas or portions 
thereof with less than 100.000 
participants as requiring the use of 
photo ID cards if. in reviewing such 
factors as the level of duplicate 
issuances and results of management 
evaluation reviews, the Department 
determines that the institution of photo 
ID cards would be justified. A State 
agency may request that FNS designate 
that photo ID’s be mandated throughout 
either the entire State or specific project 
areas. FNS shall respond to such 
requests within 30 days and. if the 
request if not approved, FNS shall 
justify its reasons for the disapproval to 
the State agency. 

(B) In project areas where photo ID 
cards are mandatory, the State agency 
shall issue a photo ID card to each 
eligible household at the time of 
certification, except for the following: 

(/) Households certified by out-of¬ 
office interviews as specified in 
9 273.2(e)(2). However, the State agency 
should attempt to replace the nonphoto 
ID card issued to these households with 
a photo ID card if and when the 
appropriate household member or 
authorized representative is in the office 
for any other reason. The State agency 
shall not require such households to 
make a special trip into the office solely 
for the purpose of issuing a photo ID 
card. 

[2] Households whose religion does 
not allow them to be photographed. The 
State agency shall require such a 
household to provide a signed statement 
to the effect that their religious beliefs 
do not allow them to be photographed. 

(J) Households entitled to expedited 
service if the State agency's photo ID 
card system is incapable of producing a 
photo ID card in time for the household 
to participate as required by 9 273.2(i). A 
photo ID card shall be obtained prior to 
issuance of the household's next 
allotment. 

(*/) Households certified under the 
SSl-food stamp joint processing rules in 
5 273.2(k). State agencies shall not 
require these households to obtain photo 
ID's as long as they continue to be 
certified for food stamps at SSA offices. 
State agencies shall, however, require a 
household to obtain a photo ID if a 
household member or authorized 
representative reports to the food stamp 
office in order to be recertified. 

(5) Residents of drug/alcoholic 
treatment and rehabilitation programs. 

(C) Mandated photo ID cards shall be 
serially numbered, laminated after 
signature by the person photographed, 
include a color photograph of the person 
designated by the household to obtain 
coupons, and contain the household's 


case number or other identifying 
information. A photo ID card used in 
another program may be adapted for 
food stamp purposes if it meets these 
specifications and can be annotated to 
indicate food stamp eligibility. 
Households exempt from mandated 
photo ID cards shall be issued ID cards 
which also meet these specifications 
except that in lieu of a photograph the 
State agency shall annotate the cards to 
show an exception was granted to the 
household and that the ID card is valid. 
FNS shall waive one or more of the 
requirements for the food stamp photo 
ID if a State agency is able to 
demonstrate to FNS that its alternate ID 
card or system will provide adequate 
safeguards against fraudulent and 
duplicate issuances. All photo ID cards 
shall be subject to FNS approval 

(D) A household subject to the 
mandatory photo ID card requirement 
shall not participate until such time as a 
household member or a designated 
authorized representative complies. If a 
designated authorized representative 
does not comply, the household may 
designate a household member or 
another authorized representative to be 
photographed. Only the signature of the 
person photographed shall be on the 
photo ID card and only that person may 
obtain the household's coupons. If, at a 
later date, the person who is 
photographed is unable to travel to the 
issuance point to obtain a particular 
allotment, the household may use the 
emergency authorized representative 
procedures provided in 9 273.1 (f)(l)(ii), 

9 274.2(e)(7), and 9 274.2(f)(3). In 
addition, State agencies which have the 
capability may develop systems to issue 
more than one photo ID card to 
households needing either an additional 
household member, or an authorized 
representative as well as a household 
member, authorized to obtain coupons. 
These systems must ensure that the 
safeguards provided by photo ID cards 
are maintained. 

(E) If a mutilated or altered photo ID 
card is presented at the issuance poinl 
the household shall obtain a 
replacement photo ID card prior to 
issuance. If a household's opportunity to 
participate expires between the time the 
household requested a replacement 
photo ID card and the delivery of that 
card to the household, the household 
shall be entitled to benefits lost as a 
result of not being able to obtain that 
particular allotment 

(F) The State agency shall provide 
households with reasonable access to 
food stamp photo ID's in project areas 
where their use is mandated. 
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(iii) NonPboto ID Card Areas. In areas 
not designated by FNS as requiring 
photo ID cards, the ID card shall contain 
space for the name and signature of the 
household member to whom the coupon 
allotment is to be issued and for any 
authorized representatives designated 
by the household. All persons listed on 
the ID card shall sign the card prior to 
its use. If the household does not name 
an authorized representative, the State 
agency shall void that area of the ID 
card to prevent names and signatures 
being entered at a later date. The ID 
card may be serially numbered at the 
State agency's option. 

(iv) Specially marked ID cards * * * 

PART 274—ISSUANCE AND USE OF 
FOOD COUPONS 

3. In $ 274.2, three new sentences are 
added to the end of paragraphs (e)(8) 
and (f)(4)- 

§ 274.2 Issuance systems, 

• • • • • 

(e) ATP Issuance. ‘ # * 

(8) * * • If the household is required 
to present photo ID card in accordance 
with S 273.10(g)(4), coupons shall be 
issued only when the person presenting 
the ATP is pictured on the ID card. The 
cashier shall write the serial number of 
the photo ID card on the ATP. If the 
photo ID card appears to be multilated 
or altered, the cashier shall not issue the 
coupons, but shall advise the household 
to obtain a replacement ID card from the 
State agency. 

• • • • • 

(f) HIR Card issuance system. • • • 

(4) * * # If the household is required 

to present a photo ID card in accordance 
with S 273.10(g)(4), coupons shall be 
issued only when the person requesting 
food stamps is pictured on the ID card. 
The cashier shall write the serial 
number of the photo ID card on the HIR 
card. If the photo ID card appears to be 
multilated or altered, the cashier shall 
not issue the coupons, but shall advise 
the household to obtain a replacement 
ID card from the State agency. 

• • • • • 

4. In { 274.7. the introductory language 
of paragraph (c) is revised. 

$ 274.7 Issuance record retention and 
security. 

• • • • • 

(c) Accountable Documents. HIR 
cards, ATFs, forms FNS-286, and 
mandated photo ID cards shall be 
considered accountable documents. The 
State agency shall provide the following 
minimum security and control 
procedures for these documents: * * * 

• • • • • 


PART 278—PARTICIPATION OF 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND BANKS 

5. In { 278.2, a sentence is added to 
the end of paragraph (h). 

§ 278.2 Participation of retail food stores. 
• • • • • 

(h) Identifying coupon users. * * • 
Where photo ID cards are in use, the 
person presenting the ID card need not 
be pictured on the card. 

• • • • • 

(91 Slat 958 (7 U.S.C. 2011-2027)) 

(Catalog of Federal Domestic Assistance 
Programs. No. 10.551 Food Stamps) 

Dated: October 5.1981. 

G. William Hoagland, 

Administrator. 
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7 CFR Parta 272,273, and 274 
[Arndt No. 190) 

Replacement of Nondellvered, Stolen 
or Destroyed Food Stamp 
Authorizations and Food Coupons 

agency: Food and Nutrition Service, 
USDA. 

action: Final rulemaking. 

summary: This rulemaking establishes 
procedures under authority of the Food 
Stamp Act of 1977, as amended, which 
modify current Food Stamp Program 
regulations regarding the replacement of 
nondelivered. destroyed or stolen food 
stamp authorizations (ATFs) and food 
coupons. The amendments also 
incorporte new provisions allowing the 
replacement of certain food losses 
through the issuance of supplemental 
benefits. These modifications are 
expected to reduce losses currently 
resulting from fraudulent or erroneous 
ATP or coupon replacements. 
effective DATE: These rules are 
effective on November 9,1981. 

FOR FURTHER INFORMATION CONTACT. 
Thomas O'Connor, Supervisor, 
Regulations and Policy Section, Program 
Standards Branch. Program 
Development Division, Family Nutrition 
Programs, Food and Nutrition Service, 
USDA. Washington, D.C. 20250; (202) 
447-9075. 

SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
Executive Order 12291. It has been 
determined that the rule will not have 
an annual effect on the economy of $100 
million or more, will not result in major 
increases in costs or prices, and will not 
have a significant adverse effect on 
competition, employment productivity, 


investment or foreign trade. Therefore, 
the rule has not been classified as a 
major rule. This determination is based 
on the fact that the rule is expected to 
result in a significant savings of program 
funds and will not place a significant 
additional administrative burden on the 
State and local agencies which operate 
the program. Moreover, the rule is 
unrelated to the ability of United States* 
based enterprises to compete with 
foreign-based enterprises. 

The final rule has also been reviewed 
with regard to the requirements of Pub. 

L 96-354. G. William Hoagland, 
Administrator of the Food and Nutrition 
Service, has certified that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. The provisions control the 
issuance of replacement authorization 
cards and food stamp coupons where 
authorization cards and food stamps are 
reported stolen, nondelivered, or 
destroyed. Requirements are not placed 
on small businesses or small 
organizations. There are requirements 
placed on State agencies, and to the 
extent that county governments operate 
the Food Stamp Program, some 
requirements are placed on them. 
However, the requirements, such as 
limitations on the numbers of 
replacements and the circumstances 
under which replacements can be 
issued, do not have significant economic 
impact on local governments. 

Introduction 

This preample articulates the basis 
and purpose behind any significant 
requirements which have been changed 
from the proposed rulemaking published 
at 46 FR 8935, January 27,1981. The 
reasons supporting the provisions of the 
proposed rules which are unchanged by 
the final rules were carefully examined 
in light of the comments to determine 
the continued applicability of each 
justification. Unless otherwise stated, or 
unless inconsistent with the final rules 
or preamble, the rationale contained in 
the proposal should be regarded as a 
basis for the pertinent final rules. Thus, 
a thorough understanding of the grounds 
for the final rules may require reference 
to the proposed rulemaking. 

A total of 46 commenters sent in 
comments and suggestions on the 
proposed rules on replacements of 
ATFs and/or coupons. There were 27 
comment letters received from State 
agencies, eight from local offices, five 
from public interest groups, five from 
regional Food and Nutrition Service 
offices and one from a private citizen. 
Comments received were given careful 
consideration and. for the most part, are 
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addressed in the preamble. Comments 
of a technical nature or not specifically 
related to this rule are not addressed in 
the preamble. 

There were numerous general 
comments on the proposed regulations 
as a whole. The majority of the 
commenters. State and local agencies, 
were generally supportive of the rules, 
viewing the proposed regulations as a 
positive and much needed change. 
Several of these commenters also had 
specific suggestions, most of which will 
be discussed later in the preamble. 
Generally, the advocacy groups were 
not supportive of the proposed rules. 
They feel that there is no concrete data 
demonstrating that fraud is a problem in 
the area of replacements and thus the 
rules are unnecessary. Further, they 
believe the rules will result in a barrier 
to participation. However, the 
Department feels that given the growing 
number and value of replacement 
issuances and indications (reports from 
several States of excessive requests for 
replacement of coupons, and audits 
conducted by the Office of the Inspector 
General) that the current replacement 
procedures are subject to abuse 
(particularly in large urban areas), new 
procedures to better control 
replacements are essential. 

A few commenters felt the rules were 
too complex. The Department believes 
that the organization of the proposed 
rule may be at least partly responsible 
for this criticism and some of the 
commenter's misunderstandings in 
several areas. In an effort to correct 
these problems, and to increase clarify, 
the final ndes have been reorganized. 
Ihe final rules attempt to outline the 
procedures for replacement of ATFs 
and coupons in a parallel manner. 

When Coupons and A TP's Stolen or 
Destroyed After Receipt Can Be 
Replaced 

A total of 72 specific comments were 
received on the provision in the 
proposed rule allowing replacements of 
coupons and ATFs stolen or destroyed 
nfter receipt. Of this total. 18 were 
general comments. Twenty-eight 
comments address the questions of 
whether and when coupons and ATFs 
should be replaced when reported stolen 
or destroyed after receipt. A majority of 
the general commenters were supportive 
of the provisions. However, three public 
interest groups felt that these provisions 
would impose a hardship on the elderly 
and disabled and they suggested that 
the rules should allow phone or mail-in 
requests for replacements. It should be 
noted that there is nothing in the 
proposed rules which would preclude a 
State agency from handling these 


requests on an out-of-office basis; the 
Department believes that this should be 
left up to the discretion of the State 

agency. 

Numerous comments were received 
on the proposal to allow replacement of 
coupons and ATFs stolen or destroyed 
after receipt. Several commenters felt 
that if stolen or destroyed coupons are 
going to be replaced that participant 
negligence should be considered before 
replacement and a “prudent judgement** 
made by the State agency on whether 
individual replacements should be 
issued. One commenter suggested that 
replacing benefits on a prorated basis be 
considered. 

Two commenters said there should be 
no replacements of coupons or ATFs 
reported stolen or destroyed after 
receipt. Seven commenters believed that 
coupons stolen after receipt should not 
be replaced. They pointed out that 
coupons are like cash and since stolen 
cash cannot be replaced neither should 
food coupons be replaced. Replacement 
of coupons reported stolen after receipt 
is an area in which it is difficult to avoid 
some fraudulent reporting. Theft of 
coupons is difficult to verify. A police 
report does not always verify that the 
coupons were indeed stolen. In the 
proposed rules the Department solicited 
comments on verification of reports of 
stolen coupons other than police reports. 
Seven commenters addressed the 
problems relative to obtaining a police 
report as verification for stolen coupons. 
Some of these commenters felt that 
verification other than a police report 
should be allowed when coupons are 
stolen since it has been their experience 
that the police sometimes refuse to 
either take a report or to give a copy to 
the participant. 

The concept of replacing welfare 
benefits which have been lost or stolen 
after they have been received by the 
participant In not common in Federal 
assistance programs. In the AFDC 
program there is a provision for 
replacement of a stolen check but that 
program does not replace cash stolen 
from recipients after they have cashed 
their AFDC checks. When a check is 
cashed the money becomes the 
recipient's responsibility. As pointed out 
above, several commenters believed 
that the same rationale should be 
applied to stolen food stamps sin6e food 
stamps, for all intents and purposes, are 
as negotiable as cash. 

In tight of the comments and the 
various considerations discussed above, 
the regualtions in this area have been 
revised. The Department agreed with 
commenters that a recipient should be 
responsible for coupons once the 
recipient has the coupons. Therefore, the 


final rules do not allow replacement of 
coupons which are stolen after receipt. 

The Department recognizes that this will 
cause a hardship for those participants 
whose coupons really are stolen. 

However, the Department believes that 
not allowing the replacement of coupons 
stolen after receipt is necessary because 
of the need to better control program 
accountability in this area. 

The proposal to replace coupons 
reported destroyed after receipt did not 
receive as many negative comments as 
did the proposal to replace coupons . 
reported stolen after receipt. The 
comments received on replacing 
coupons destroyed in a verifiable 
household disaster centered around 
what was considered a disaster and 
how the destruction would be verified. 

In order to clarify when the Department 
considers coupons to be destroyed in a 
disaster, a differentiation between 
destroyed coupons and mutilated 
coupons must be made. Coupons which 
have been shredded by a pet. have gone 
through the laundry, etc^ would be 
considered mutilated and. as such, 
would be replaceable as mutilated 
coupons in accordance with the current . 
regulations (f 273.11(g)(2)). Coupons 
destroyed by a fire, flood, tornado or 
other devasting event beyond the 
control of the household would be 
considered destroyed in an individual 
household disaster. A claim that 
coupons have been destroyed can be 
verified through documentation from 
community agencies (Fire Department. 

Red Cross, etc.), other collateral 
contacts, or home visits. Such 
verification would be reliable and. 
consequently, the State agency would be 
able to detect any fraudulent reporting. 

In light of the comments the 
Department has decided to continue to 
allow for the replacement of destroyed 
coupons. Individual household disasters 
can occur regardless of the care and 
responsibility executed by the 
household While this is also true with 
regard to some theft losses, disaster 
losses can be reliably verified so that 
fraudulent reporting can be more easily 
detected Moveovcr. permitting 
replacement of destroyed coupons will 
in many instances, allow the program to 
provide much needed assistance to 
households suffering devasting losses 
resulting from a disaster. 

The final regulations retain the 
proposed provision relative to stolen 
and/or destroyed ATP cards; these will 
continue to be replaced since 
reconciliation can eventually determine 
the legitimacy of the claims and since 
ATFs are less negotiable than coupons. 
There were four comments received 
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which suggested that ATP thefts should 
be reported to the police in order to 
qualify the recipient for a replacement 
card (consistent with the current policy 
on reporting coupon thefts to the police). 
The Department did not adopt these 
suggestions in the final rules; as pointed 
out earlier, there are numerous problems 
in the area of reporting thefts to the 
police and to require this would simply 
extend these problems. 

Because thefts of ATFs and 
destruction of ATFs and coupons are 
more easily verifiable than the theft of 
coupons, the Department is willing to 
permit replacements of ATFs and 
destroyed coupons. Even with regard to 
these types of losses, however, the risk 
of fraud continues to pose a serious 
threat to the program. For example, it 
remains very difficult to detect instances 
in which an eligible recipient engages an 
accomplice to negotiate an original ATP 
and then requests a replacement 
alleging that the original was stolen. 
Thus, we believe it is essential to 
minimize the program's vulnerability to 
fraud by limiting the number of 
replacements which will be permitted in 
a given period of time. These limitations 
are discussed elsewhere in this 
preamble. 

When a Participant Should Report Theft 
or Destruction of an ATP and 
Destruction of Coupons 

There were seven comments received 
on the required time within which a 
recipient must report the theft or 
destruction of an ATP or the destruction 
of coupons to the certification office. 

One commenter recommended a 
requirement that the participant report 
alleged destruction or theft within 24 
hours, so that any investigation of theft 
would be timely and the immediate need 
of the household could be met. One 
commenter suggested reporting within 5 
days and another suggested three 
working days since a household should 
know of such a loss immediately. 
Another commenter recommended that 
a household be given 20 days to report 
theft or destruction since in a crisis 
situation 10 days may not be enough. 
Finally, two commenters pointed out 
that the proposed rule was unclear since 
it required that a participant report theft 
or destruction of an ATP within 10 days 
of the incident and also in the "period of 
its intended use". (For coupons the 
period of intended use is the month in 
which they are issued; coupons can be 
used in another month but cannot be 
replaced unless the loss is reported in 
the month in which the coupons are 
issued.) One of these commenters 
suggested the following wording: "The 
household must report the incident 


within 10 day6 or the period of its 
intended use. whichever is earlier." For 
example, if the theft or destruction of an 
ATP or the destruction of coupons, 
occurs on July 25 th then the recipient 
would be required to report it by July 
31*. That is the last day of the period of 
intended use of the ATP or coupons and 
is earlier than August 3 rd (the 10* day 
from the occurrence of the theft or 
destruction). The Department agrees 
with this suggestion and the final rules 
contain wording to this effect. The 
Department thinks that this strikes a 
balance between the suggestions for 
longer or shorter time periods for 
reporting. While participants are aware 
immediately of a crisis occurring, the 
situation may be such that it would be 
difficult to get to a certification office 
immediately. Allowing 10 days or the 
period of intended use to report the 
incident allows sufficient time for an 
individual to report but does not prevent 
reporting immediately if the household 
so wishes. 

Frequency of Replacements 

Eight comments were received on the 
provisions in the proposed rules which 
specified a once in 6 months 
replacement of coupons or ATFs 
reported as stolen subsequent to receipt 
and no limit on replacement of 
destroyed coupons or ATFs. One 
commenter suggested that destroyed 
and stolen issuance be replaced twice in 
a 12 month period with a reduction to 6 
months if the types of issuances are the 
same. Two commenters recommended 
that replacement of ATP’s and coupons 
destroyed after receipt be limited to 
once in 6 months, paralleling the rules 
for replacements due to thefts. Two 
commenters recommended replacements 
be made once in 12 months instead of 
once in 6 months and two other 
commenters felt the limit of 
replacements was punitive. The latter 
supported unlimited replacement of 
ATFs or coupons if they were destroyed 
in a verified household disaster. 

After careful consideration of the 
comments the Department decided to 
revise the proposed rules to specify that 
one limitation be placed on 
replacements resulting from destruction 
and o separate limitation placed on 
replacements necessitated by theft. This 
means that for ATFs stolen after receipt 
there is a limit of one replacement in 8 
months and for ATFs and coupons 
destroyed after receipt there is a 
separate limit of one replacement in 6 
months. In other words, a household 
could receive two replacements in a 6 
month period but only if the ATP were 
stolen and destroyed once during that 
period. If the household reported its ATP 


stolen more than once in a 6 month 
period, it would be limited to one 
replacement and the same would be true 
of reports of destroyed ATFs. This 
solution seems to strike a balance 
between the recommendations 
discussed above while recognizing an 
increasing need to control all types of 
replacements. The Department believes 
the two separate limitations will 
discourage households from making 
frequent, unwarranted requests for 
replacements while recognizing the 
problems of households experiencing 
actual losses. Applying the same 
limitation to replacements necessitated 
by destruction as that applied to 
replacements necessitated by thefts 
results in a consistent procedure for 
eligibility workers to follow. In addition 
to contributing to administrative 
simplicity, this policy should also result 
in some program savings. 

Time Period Allowed for State Agencies 
to Replace Coupons and/or ATP's 

Twenty-two commenters addressed 
the proposal to allow State agencies 10 
days within which to replace coupons 
and ATFs reported as stolen or 
destroyed after receipt or nondelivered 
or stolen prior to receipt. Six 
commenters supported this provision as 
proposed. Five commenters believed 
that 5 days was sufficient time to allow 
for replacement. These commenters felt 
that 10 days was too long to wait for a 
replacement and was not responsive to 
participants' needs. Three commenters 
said that 10 days was not long enough 
for State Agencies to determine that the 
original ATP had not been transacted. 
Two of these commenters said that it 
takes 30—45 days for redemption records 
to become available and thus for 
reconciliation to take place. One 
commenter suggested that all time 
periods, including the 10 days, be 
designated as "working days" and 
another suggested 10-14 days be 
allowed State agencies to issue 
replacements. One commenter suggested 
allowing 6 days to make replacements 
except in a rural area where 10 days 
should be allowed. Finally, one 
commenter believed that State agencies 
should be allowed a timeframe suited to 
their capabilities, not to exceed the 
period of validity of the ATP. This 
commenter felt that the 10-day 
timeframe should be applicable only to 
State agencies possessing capability to 
rapidly detect a duplicate ATP issuance. 

In addressing these suggestions, the 
Department first would like to clarify 
that the proposed rules did not intend to 
require complete reconciliation before a 
replacement is made; the rules required 
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a determination, to the fullest extent 
possible, of the validity of the request. 
Recognizing that State agencies have 
widely varying computer capability, the 
Department believes it is unrealistic to 
expect that complete reconciliation can 
be expected from all St8te agencies 
within a timeframe which is responsive 
to a recipient's needs. It is more realistic 
to expect that State agencies with the 
capability will reconcile and those 
without will do all they can to ensure 
that the request is valid. This is 
consistent with the Department's belief 
that the rationale for making a 
replacement is that the recipient is in an 
emergency need situation and cannot 
afford to wait for the replacement for an 
extended period of time. 

Within the context of the above 
discussion, the Department decided to 
retain the proposed provision which 
allows a time period of 10 days for 
processing replacements. 

While not all State agendes will be 
able to validate the requests for 
replacements within this timeframe, this 
will allow those State agendes which 
can to do so. It will enable State 
agencies without computer capability to 
verify the validity of the request through 
other channels. The Department expects 
that, given this longer time period to 
process replacements (i.e.. 10 days 
rather than the current 5 days). State 
agendes will make every effort to 
ensure that replacements are as 
accurate as possible. Allowing the 10 
day time period for processing • 
replacements recognizes the need of the 
recipient without overburdening the 
State agency. The final rule reflects this 
dedsion. 

Replacing Lost or Misplaced ATP'a or 
Coupons 

Nine comraenters addressed the 
section of the proposed rules which 
stated that lost or misplaced ATFs and 
coupons can not be replaced. Four 
commcnters supported this provision 
with one of them suggesting that an 
exception be made for an elderly or 
mentally limited participant. Four 
commenters expressed the opinion thut 
the provision will hurt the elderly who 
misplace things easily. They further 
argued that a method of separating a 
fraudulent claim from a legitimate daim 
exists in the reconciliation process. One 
coinmcnter pointed out that it is 
sometimes difficult to differentiate 
between lost and stolen issuances. As 
stated in the preamble to the proposed 
regulations, the Department believes 
that it is the responsibility x>f each 
household to avoid misplacing coupons 
and o matter over which the household 
has control. The household should also 


have enouah control over the coupons to 
determine if they were lost or stolen. In 
cases where the participant is elderly or 
mentally limited, and unable to handle 
the ATP or coupons safely, then the 
provision allowing designation of an 
authorized representative should be 
used to avoid losses of coupons or 
ATFs. Allowing replacements of lost or 
misplaced coupons and ATFs opens the 
way for possible abuse of the program. 
Therefore, for the reasons explained 
above, the Department has decided not 
to change the proposed rule and the 
final rule does not allow replacement of 
lost or misplaced coupons and ATFs. 

Replacement of Food Destroyed in a 
Disaster 

There were 15 comments received on 
tho provision in the proposed rules 
which allowed for the replacement of 
food (purchased with food stamps) 
which is destroyed in an individual 
household disaster. Thirteen of these 
supported the provision and two 
opposed it. One of those commenting 
negatively felt that food should only be 
replaced in the event of a natural 
disaster affecting more than one 
household; the commenler felt that this 
provision would increase the potential 
for abuse. Based on the overwhelmingly 
fuvorable comments the Department has 
retained in the final rule the provision 
which allows the replacement of food 
destroyed in an individual household 
disaster. 

Several of the commenters supporting 
the provision discussed what 
constituted a disaster. One commenter 
suggested that disaster should be 
defined to include both natural disasters 
and mechanical breakdowns. This 
commenter also believed that 10 days 
was too long a time to allow to replace a 
Iobs. The Department defines a disaster 
as a natural event such as flood, 
tornado, etc, or a devastating event 
such as a fire. A mechanical breakdown 
would not be considered a disaster, to 
replace food losses every time a 
household's electricity goes ofT and food 
in the refrigerator fs spoiled extends far 
beyond the responsibility of this 
program. The final rules make this 
distinction clear. 

The second area discussed by the 
commenters supporting this provision 
was how a disaster should be verified. 
The methods of verification suggested 
by some of the commenters included 
documentation from community 
agencies such as the Fire Department, or 
the Red Cross, other collateral contacts, 
and home visits. The Department feels 
that these are all good suggestions and 
the final rules specify that a disaster 
must be verified through a community 


agency, other collateral contacts, or a 
home visit The allowance of 10 days 
within which to replace the food has 
also been retained in the final rules; this 
will enable State agencies to adequately 
verify the report of a disaster. 

When Participants Should Report 
Nonreceipt of ATP’s or Coupons 

A total of 15 comments were received 
on the section of the proposed rules 
which required that nondelivery of 
coupons or ATP's be reported in the 
"period of their intended use". Several 
commenters pointed out that for ATFs 
issued after the 25th of the month the 
period of intended use is either 20 days 
or the last day of the following month. 
This was overlooked by mistake in the 
proposed rules. This is in compliance 
with $ 274.2(e)(3](i) of the current 
regulations which allows the State 
agency to choose, after the 25th of the 
month, to issue an ATP which shall not 
expire until 20 calendar days after 
issuance or until the end of the following 
month. This has been corrected in the 
final rules to comply with the wording in 
S 274.2(e)(3)(i). The final rules also use 
the same wording for coupons relative 
to the “period of intended use"; 
consistency in this area should 
contribute to a less complex procedure 
for eligibility workers to follow. 

One commenter raised a further 
question about the period of intended 
use and how it relates to a replacement 
of a retroactive benefit. Although an 
issuance may be for a retroactive 
benefit, the period of intended use 
would still be considered to begin at the 
time of the issuance since benefits 
cannot be used retroactively. 

Several time periods for reporting 
nonreceipt were suggested, such as 20 
days from date of issuance, five days 
and 30 days from the date mailed. One 
commenter reported a situation in which 
participants are not allowed to report 
nonreceipt for 5 days and this, of course, 
lengthens the time an individual has to 
wait for a replacement. 

The Department believes that it is 
preferable to retain the requirement to 
report the nondelivery of ATFs or 
coupons in the period of their intended 
# use. Delivery* time will often vary 
depending on the State or the 
circumstances in an area. In addition, 
mail may be delayed if the participant is 
away from home for several days and 
their mail is mistakenly returned to the 
Post Office. Presumably the participant 
will report nonreceipt as soon as 
possible and the Department believes 
the wording discussed above allows 
leeway for varying situations. It should 
be noted that the regulations do not in 
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any way support a State agency refusing 
to accept a report of nonreceipt before a 
specific period of time has elapsed after 
mailing. 

Participant's Statement 

Two comments were received on the 
sections in the proposed rules which 
require the participant to sign a 
statement stating that original AT!** or 
coupons would be returned to the State 
agency if found and that the participant 
is aware of the penalties for intentional 
misrepresentation of facts. These 
comments suggested that allowance be 
made for a mail-in affidavit. The 
Department would like to clarify this 
area. It was not intended that the rules 
specify that it is necessary to be in the 
office in order to report nonreceipt. The 
same considerations which appty to out- 
of-office certification would apply here. 

If individuals are elderly, mentally or 
physically handicapped and are unable 
to appoint an authorized representative 
then the State agency would arrange to 
obtain the signed statement through the 
mail. The final regulations contain 
language to ensure that this 19 clear. 

Initiation of an Alternative System After 
Two Replacements in Six Months 

Nineteen commenters addressed the 
sections in the proposed regulations 
which provide that after two requests 
for replacement of ATFs or coupons 
reported as nondelivered the State 
agency shall place the household in an 
alternate issuance system for as long as 
the State agency feels is necessary. Five 
commenters suggested modifications or 
simply discussed methods of issuance. 
One commenter suggested, in addition 
to the alternate issuance system 
provisions proposed, that State agencies 
should have the latitude to deny 
replacement requests for households 
that have a history of ATP or coupon 
losses. Two commenters suggested that 
State agencies have the option of using 
alternative issuance after one report of 
nondelivery and one of these suggested 
that alternative issuance methods after 
two reports of ndndelivery be a 
minimum requirement which State 
agencies could go beyond with FNS 
approval. One commenter suggested 
that the proposal was too harsh and that 
an alternative delivery system should be 
used only after “several consecutive 
losses". Another commenter felt that the 
change to an alternative delivery system 
after two losses in 6 months penalizes 
the household for a situation which is 
out of their control. 

The mandate to change to an 
alternative issuance system after two 
losses in six months does not preclude 
the State agency from moving a 


household to an alternative issuance 
system whenever they feel this is 
appropriate, for example, after one loss 
or if a household has a history of 
requesting replacements. The regulation 
was intended to ensure that the State 
agency, at a minimum, move a 
household to an alternate issuance 
system after two requests for 
replacements in 8 months. This intent is 
consistent with several of the 
commenters* suggestions. 

The Department has decided to retain 
the 2-in-8 provision in the final rule. This 
provision meets the purpose of the 
regulation, i.e., to place better controls 
on the whole replacement process, 
while, at the same time, ensuring 
equitable service delivery to 
participants who report legitimate thefts 
or mail losses. In addition, the provision 
recognizes the advantage of allowing 
State agencies some discretion in this 
area. State agencies can decide, to the 
extent discussed above, when to Initiate 
an alternative issuance system and, 
also, when to return a household to a 
normal issuance system. Wording has 
also been added to this section of the 
final rules to clarify that no more than 
two replacements in six months are 
allowed; this was the intent of the 
proposed rule and the Department 
wants to avoid potential 
misunderstanding. The Department 
recognizes that this provision can 
negatively affect households 
experiencing several legitmate thefts or 
mail losses. However, the Department 
believes that it is essential to better 
control program spending in the area of 
replacements and this provision will 
contribute to this effort. 

There were some additional 
comments in the area of State 
discretion. One commenter suggested 
that the rules specify that a State 
agency’s decision to place households 
on an alternate issuance system and the 
length of time they are on an alternate 
issuance system not be subject to the 
fair hearing process. The Department 
agrees with this suggestion and has 
added language to this effect to the final 
rule. Two commenters suggested that 
alternate issuance systems be defined 
so that a State agency cannot 
automatically initiate over-the-counter 
issuance as the alternate issuance 
system. (The commenter believed that 
this could hurt rural, elderly or disabled 
households.) Another commenter 
suggested that certified/registered mail 
be required for neighborhoods with high 
rates of loss. The Department believes 
that these are issues over which the 
State agency must have control. There is 
no inherent participant right to a certain 


type of issuance; a State agency may 
choose whatever issuance method they 
believe will ensure the best service 
delivery to participants. Consequently, 
no language has been added to the final 
rules which would limit State agency 
discretion in this area. 

Replacement of Replacements 

Three comments were received on the 
provision in the proposed regulation 
which stated that replacements shall not 
be replaced. Two commenters disagreed 
with this provision and one commenter 
supported it One commenter believed 
that if a household can show it had no 
control over the theft of a replacement 
then stolen replacement ATP*s should 
be replaced. The second disagreeing 
commenter felt that regulations should 
not preclude replacing a replacement of 
an allotment reported not received. This 
comnjenter pointed out that in States 
where manual issuance is used, an 
agency error could result in nonrcceipt 
of any issuance including a replacement 
issuance. Not allowing such a 
replacement could hurt legitimate 
claimants. 

The Department agrees that 
replacements of replacements should be 
treated like replacements of normal 
issuances. In light of this, the 
Department has revised the proposed 
rules to allow the replacement of a 
replacement issuance. However, 
consistent with the replacement of 
normal issuances, replacements of 
replacements shall be subject to the 2- 
in-G provision. That is. the replacement 
for a replacement would become the 
second replacement in a 6 month period 
and would trigger placing the household 
in an alternative issuance system. If 
such a situation occults, the household 
would be ineligible for another 
replacement for the next 5 months. This 
should discourage irresponsible reports 
of nonreceipt or loss after receipt. 

Replacement of Partial Allotments 

Five comments were received on the 
provision in the proposed regulations 
which allows for the replacement of a 
partial allotment if a household reports 
the nondelivery of a partial allotment of 
coupons issued through the mail. Two 
commenters opposed the provision. One 
commenter believed that there is a high 
potential for abuse in this area and the 
other thought the provision was 
unnecessary. The latter believed that if 
proper controls arc established it should 
be impossible for partial allotments to 
be mailed. One commenter simply 
supported the provision and two others 
suggested that some qualifications be 
added. The first of these felt that 
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requests for partial allotments should be 
carefully examined and suggested that 
the household should be questioned and 
the issuance unit queried to determine if 
a discrepancy really exists. The second 
of these commenters recommended that 
replacement of partial Allotments be 
allowed only when evidence is 
presented that the envelope is received 
from the Post Office in a damaged 
condition which could have resulted in 
the loss of a book. 

The Department agrees that requests 
for replacement of partial allotments 
should be examined carefully. Hie only 
time a replacement of a partial allotment 
should be needed would be if the 
issuance unit made an error or if a part 
of the allotment were lost in the mail 
(e g., one book fell out of a tom 
envelope). Since it is possible that either 
of these situations could occur, the 
Department believes that the provision 
allowing partial replacements is 
necessary. In light of this, the final rules 
continue to allow partial replacements 
but only when the report of partial loss 
is corroborated by a discrepancy in the 
issuance unit’s inventory or by evidence 
that the coupon loss was due to damage 
in the mail before delivery. In addition, 
the rules make it clear that the 2-in-6 
policy applies to the replacement of a 
partial allotment if the reason for the 
partial allotment is loss in the mail 
(when two replacements for either an 
original or a replacement issuance in 6 
months have been requested, then the 
household must be placed in an 
alternative issuance system). If the 
receipt of a partial allotment is proven 
to be the result of an error made by the 
issuance unit, the 2-in-6 policy does not 
apply. In this instance, the State agency 
will correct the error and will not count 
the replacement as one of two in 6 
months. 

Report to Postal Authorities 

Five comments were received on the 
sections of the proposed rules which 
discussed reporting nonreceipt of ATFs 
or coupons to the Post Office. One 
Commenter believed that reporting 
losses does not solve mail loss problems 
and suggested that the procedure be 
discontinued. One commenter 
recommended a closer coordination 
between the national FNS Office and 
the U.S. Postal Inspection Office in 
regard to cooperation and follow-ups on 
reports of coupon and ATP losses at the 
local level. They feel that this would 
help to solve currently existing problems 
in this area. One State agency said that 
their local districts have supplied lists to 
the Post Office and that the districts 
report that the Postal Service will not 
accept, or does not know what to do 


with such lists. Consequently, they 
recommended that the proposed 
regulations be revised to mandate 
completion of the PS 1510, Mail Non¬ 
delivery Report, for reported nonreceipt 
of ATFs and coupons in the mail. 

The entire area of how to report mail 
losses to the Post Office is being studied 
currently and may be subject to 
rulemaking in the future. At present, the 
Department has decided to reword the 
final rules to simply require a report of 
mail loss to postal authorities. The 
method and form of the report is 
something State agencies are 
responsible for working out with the 
postal authorities. 

Additional Comments 

There were three miscellaneous 
comments received on the proposed 
rules which were specific in nature; two 
of these were adopted in the final rules. 

One pointed out that the section in the 
proposed rules dealing with the 
nonreceipt of ATFs specified at least a 
monthly report to postal authorities, 
while the section on reporting 
nonreceived coupons did not mention a 
time period for reporting. This 
commenter suggested that these two 
sections be consistent. The second 
comment suggested that in 
$ 274.2(h){l)(vi) the requirement should 
be that the State agency supply the 
Postal Service with a facsimile of the 
original ATP. if transacted, since unless 
the original has been transacted the 
State agency would be unable to 
provide a copy of the ATP. Both of these 
suggestions have been included in the 
final regulations. 

The third comment was directed 
toward the sections in the proposed 
rules (5 273.1l(g)(l)(iii) and 8 274.2(h)(2)) 
which suggest that one way to 
determine the legitimacy of the request 
for replacement is to compare signatures 
on the original ATP and the replacement 
request. Three commenters disagreed 
with this provision on the basis that 
eligibility workers are not trained in 
handwriting analysis. While this is true, 
eligibility workers, much like bank 
tellers, would certainly be able to 
discern an obvious difference in 
signatures. Also, there are State 
agencies which do employ handwriting 
experts and this method would be 
especially appropriate in these States. 
Use of the technique of comparing 
signatures is not mandated-estate 
agencies can use it or not. depending on 
their capabilities. In light of this, the 
final rule retains the proposed language 
in this area. 


Implementation 

The regulations require that State 
agencies implement the procedures 
relating to replacement of nondelivered. 
stolen, or destroyed ATFs and food 
coupons no later than January 1,1982. 
State agencies are permitted, however, 
to implement these rules earlier. This 
will allow State agencies to cycle the 
implementation of regulations on a 
quarterly basis if they want to do so. 

Therefore, 7 CFR Parts 272, 273, and 
274 are amended as follows: 

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

1. In 8 272.1, subparagraph (29) is 
being added to paragraph (g) in 
numerical order to read as follows: 

8 272.1 General terms and conditions. 

• • • • • 

(g) Implementation . • * • 

• • • • • 

(29) Amendment 190. State agencies 
shall implement these regulations no 
later than January 1,1982, The rule9 are 
effective November 9.1981. 

PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 

2. In 8 273.11, paragraph (g)(1) is 
revised, current paragraph (g)(2) is 
redesignated (g)(5) and new paragraphs 
(g)(2). (g)(3), (g)(4) and (g)(8) are added. 
The revision and additions read as 
follows: 

$ 273.11 Action on households with 
special circumstances. 

• • • * • 

(g) Households requesting 
replacement allotments or A TP's —U) 
Coupons destroyed after receipt A 
household may request a replacement 
for that portion of its allotment not to 
exceed one month’s food stamp 
allotment, which it had received but 
which was subsequently destroyed in a 
household disaster such as fire or flood. 
Replacements of coupons stolen or lost 
in the mail prior to receipt are handled 
under 8 274.3(c). 

(i) To qualify for a replacement the 
household shall report the destruction to 
the local food stamp office within 10 
days of the incident or within the period 
of intended use, whichever is earlier, 
and sign a statement (A) attesting to the 
destruction of the household's food 
stamps, (B) stating that the original 
coupons will be returned to the State 
agency if recovered by the household, 
and (C) stating that the household is 
aware of the penalties for intentional 
misrepresentation of the facts. The 
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statement shall be retained in the 
raseflle. 

(ii) Upon receiving a request for 
replacement of coupons reported as 
destroyed in an individual household 
disaster, the State agency shall: 

(A) Verify the disaster through either 
a collateral contact documentation from 
a community agency including, but not 
limited to. the Fire Department or the 
Red Cross, or a home visit; 

(B) Examine the caseftle for notation 
of previous requests by the household 
for replacement of coupons or ATFs 
reported destroyed subsequent to 
receipt Replacement of coupons 
reported as destroyed subsequent to 
receipt shall be made only once in a 6 
month period. If. in the previous 5 
months, the household has been issued a 
replacement for either coupons or an 
ATP reported as destroyed subsequent 
to receipt then replacement shall be 
denied; 

(C) Issue replacement coupons, if 
warranted, within 10 days of receipt of 
request for replacement and. 

(D) Indicate in the casefile that a 
replacement has been provided. 

(2) A TP's stolen or destroyed after 
receipt A household may request 
replacement for an ATP. which it had 
received but which was subsequently 
destroyed in a household disaster such 
as a fire or flood or stolen. 

Replacements of ATFs stolen or lost in 
the mail prior to receipt arc handled 
under $ 274.2(h). 

(i) To qualify for a replacement the 
household shall report the theft or 
destruction to the local food stamp 
office within 10 days of the incident or 
within the period of the ATFs intended 
use. whichever is earlier. The household 
shall sign a statement (A) attesting to 
the theft or destruction of the 
household's ATP. (B) stating that the 
original ATP will be returned to the 
State agency if recovered by the 
household, and (C) stating that the 
household is aware of the penalties for 
intentional misrepresentation of the 
facts. The statement shall be retained in 
the casefile. 

(ii) Upon receiving a request for 
replacement of an ATP reported as 
destroyed in an individual household 
disaster or stolen the State agency shall: 

(A) Determine, to the maximum extent 
practicable, the legitimacy of the request 
for replacement of the destroyed or 
stolen ATP (through such means as 
determining whether the original ATP 
has been transacted, and. if so, whether 
the signature on the original ATP 
matches that on the request for a 
replacement); 

(B) Verify the disaster through either a 
collateral contact, a community agency 


including, but not limited to, the Fire 
Department or the Red Cross, or a home 

visit; 

(C) Determine If the ATP was valid 
when issued and if it has been reported 
destroyed or stolen in the period of its 
intended use (for ATFs issued after the 
25th of the month, the period of intended 
use is 20 days from the issuance date or 
the last day of the month following the 
issuance month whichever the State 
agency has chosen in accordance with 

5 274.2(e)(3)(i)); 

(D) Examine the CAsefile for notation 
of previous requests by the household 
for replacement of coupons reported 
destroyed or an ATP reported stolen or 
destroyed subsequent to receipt. 
Replacement of an ATP reported as 
stolen subsequent to receipt shall be 
made only once in a 6 month period. 
Replacement of an ATP or coupons 
reported as destroyed subsequent to 
receipt shall also be made only once in a 

6 month period. If. in the previous 5 
months, the household has been issued a 
replacement for an ATP reported as 
stolen subsequent to receipt, then o 
request for a replacement of a stolen 
ATP shall be denied. If. in the previous 5 
months, the household has been issued a 
replacement of an ATP or coupons 
reported as destroyed then the request 
for a replacement of a destroyed ATP 
shall be denied. 

(E) Issue a replacement ATP, if 
warranted, within 10 days of receipt of 
request; and, 

(F) indicate in the casefile that a 
replacement has been provided. 

(fill) In cases in which an ATP 
replacement is requested, but 
documentation exists substantiating*that 
the request for replacement is 
fraudulent, replacement of the ATP shoU 
be denied or delayed. However, in that 
event the household shall be informed of 
its right to a fair hearing to contest the 
denial or delay of the replacement of the 
ATP. The denial or delay of the 
replacement ATP shall remain in effect 
pending the hearing decision. The State 
agency may combine the fair hearing 
with a fraud hearing in accordance with 
8 273.16(d)(1). To deny or delay a 
replacement, the State agency must 
have documentation substantiating 
fraud, such as a match between the 
signature on the original ATP that had 
been transacted and the signature on the 
replacement request. Fraud could also 
be indicated where the issuing agent has 
noted the recipient's correct food stamp 
identification number (unless the 
household reports that its ID was stolen) 
on an original ATP that has been 
transacted. 

(3) The State agency shall not issue a 
replacement ATP or allotment to a 


household which reports that its ATP or 
coupons were lost or misplaced after 
being received. 

(4) Where FNS hat issued a disaster 
declaration and the household is eligible 
for emergency food stamp benefits, the 
household shall not receive both the 
disaster allotment and a replacement 
allotment under this provision. 

• • • • • 

(6) Replacement of food destroyed in 
a disaster . In cases in which food 
purchased with food stamps is 
destroyed in a disaster affecting a 
participating household, that household 
may be etigible for replacement of the 
actual value of loss, not to exceed one 
month's food stamp allotment, if the loss 
is reported within 10 days and the 
household's disaster is verified. The 
State agency shall verify the disaster 
through a collateral contact, a 
community organization such os the Fire 
Department or the Red Cross, or a home 
visit The State agency shall provide a 
replacement allotment, or an 
opportunity to obtain o replacement 
allotment, within 10 days of the reported 
loss. This provision shall apply in cases 
of an Individual household disaster, 
such as a fire, as well as in natural 
disasters affecting more than one 
household. However, In cases where 
FNS has issued a disaster declaration 
and the household is otherwise eligible 
for emergency food stamp benefits 
under Part 280 of this chapter, the 
household shall not receive both the 
disaster allotment and a replacement 
allotment under this provision. 

PART 274—ISSUANCE AND USE Of 
FOOD COUPONS 

3. In 8 274.2. paragraph (e)(5) and the 
introductory paragraph of (g)(1) are 
revised; paragraph (g)(3) is removed; 
paragraph (g)(4) is redesignated (g)(3); 
and. paragraph (h) is redesignated as 
paragraph (!) and o new paragraph (h) is 
added. The changes read as follows: 

§ 274.2 Issuance systems. 

• • • • « • 

(e) ATP Issuance • • • 

(5) The State agency shall mail the 
ATP to the household in a first class, 
nonforwarding envelope, except when 
the ATP is handled as specified in 
paragraphs (g) or (h) of this section. The 
State agency may also use certified mail 
for ATP delivery, and shall use an 
alternate method of ATP delivery for 
households which report two losses of 
ATFs through the mail within a 6 month 
period. 

• • • • • 
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(g) Expedited Service. (1) The State 
agency shall manually prepare and issue 
ATFs at the local level if necessary to 
provide opportunities to participate to 
households certified on an expedited 
service basis in accordance with 

S 273.2{i). to comply with the processing 
standards for initial certification and 
recertification and for action on 
reported changes. To minimize the 
possibility of misuse of manually 
prepared ATFs. the State agency shall: 

• • • • • 

(h) Replacement of an ATP stolen or 
lost in the mail prior to receipt (1) The 
State agency shall issue a replacement 
ATP for ATFs stolen or lost in the mail 
prior to receipt only if the ATP is 
reported stolen or lost in the mail in the 
period of its intended use and if the 
household requesting the replacement 
has not already been issued two 
replacements in the previous 5 months. 
For ATP's issued after the 25th of the 
month, the period intended for their use 
is 20 days from their issuance or the last 
day of the month following issuance, 
depending on which option in 

i 274.2(e)(3)(i) the State agency has 
chosen. Replacements of ATFs stolen or 
destroyed after receipt are handled 
under $ 273.11(g)(2). When a household 
reports the nondelivery of an ATP the 
State agency shall: 

(i) Determine if the ATP was valid 
when issued, actually mailed, and if 
sufficient time has elapsed for delivery: 

(ii) Determine, to the maximum extent 
practicable, the legitimacy of the request 
for replacement of the lost or stolen ATP 
(through such means as determining 
whether the original ATP has been 
transacted, and if so, whether the 
signature on the original ATP matches 
that on the replacement); 

(iii) Prepare and have the participant 
sign a statement that the original ATP 
will be returned to the State agency if 
recovered by the household and that the 
household is aware of the penalties for 
intentional misrepresentation of the 
facts. The statement may be mailed in if 
the participant is unable to come into 
the office because of age, handicap or 
distance from the office and is unable to 
appoint an authorized representative. 
The statement shall be retained in the 
casefile; 

(iv) Provide a replacement no more 
than 10 days after report of nondelivery 
has been received: 

(v) Deny or delay replacement of the 
ATP in cases in which documentation 
indicates that the request for 
replacement is fraudulent. However, the 
household shall be informed of its right 
to a fair hearing to contest the denial or 
delay of the ATP. The denial or delay of 


the replacement ATP shall remain in 
effect pending the hearing decision. The 
State agency may combine the fair 
hearing with a fraud hearing, in 
accordance with } 273.10(d)(1). To deny 
or delay a replacement, the State agency 
must have documentation indicating the 
likelihood of fraud, such as a match 
between the signature on the original 
ATP that has been transacted and the 
signature on the replacement request, or 
the notation (by the issuing agent) of the 
recipient's correct food stamp 
identification number (unless the 
household reports that its ID was stolen) 
on an original ATP that has been 
transacted. 

(vi) Take other action warranted by 
the reported nondelivery. 

(2) On at least a monthly basis the 
State agency shall report all ATFs 
reported as stolen or lost in the mail to 
the appropriate office of the Postal 
Inspection Service. The State agency 
shall assist the Postal Service during 
any subsequent investigation and shall, 
upon request, supply the Postal Service 
with facsimiles of the original ATP. if 
transacted, and replacement ATP, and a 
copy of the nonreceipt statement. The 
State agency shall advise the Postal 
Service if the original ATP is not 
transacted. 

(3) The State agency may place a 
household in an alternate issuance 
system when circumstances exist that 
indicate that the household may not 
receive their benefits through the normal 
issuance system, for example, when a 
household has a history of reported 
nonreceipt of ATFs. After two requests 
for replacement of original or 
replacement ATFs reported as 
nondelivered in a 6 month period, the 
State agency shall issue benefits to that 
household under an alternate issuance 
system. The two requests may be for 
either an original or a replacement ATP. 
The State agency shall keep the 
household on the alternate issuance 
system for the length of time the State 
agency determines to be necessary. The 
State agency may return the household 
to the regular issuance system if the 
State agency finds that the 
circumstances leading to the loss have 
changed and the risk of loss has 
lessened. The placement of a household 
on an alternate issuance system and the 
length of time the household is on this 
system is not subject to the fair hearing 
process. 

• • • • • 

4. In § 274.3 paragraph (c) is revised to 
read as follows: 

9 270 Issuance of coupons through the 
mail 

• • • • • 


(c) Coupons lost in the mail prior to 
receipt (1) The State agency shall issue 
replacement coupons only if the 
coupons are reported stolen from the 
mail or lost in the mail in the period of 
their intended use and the household 
requesting the replacement has not 
already been issued two replacements 
in the previous 5 months. The period of 
intended use for coupons is the month in 
which the coupons are issued. For 
coupons issued after the 25th of the 
month, the period intended for their use 
is 20 days from their issuance or the last 
day of the month following issuance 
whichever the State agency chooses. 
Replacements for coupons destroyed 
after receipt are handled under 
5 273.11(g)(1). When a household reports 
the nondelivery of an allotment or 
partial allotment of coupons issued 
through the mail the State agency shall: 

(1) Determine if the coupons were 
validly issued, actually mailed, and if 
sufficient time ha9 elapsed for delivery. 
Coupons are “in the mail" when 
deposited with the Postal Service. If a 
delivery of a partial allotment is 
reported, the State agency shall 
determine the value of the coupons not 
delivered, and that the report of receipt 
of a partial allotment is corroborated by 
evidence that the coupon loss was due 
to damage in the mail before delivery or 
a discrepancy in the issuance unit's 
inventory. If the receipt of a partial 
allotment is due to an error in the 
issuance unit, the remainder of the 
allotment shall be issued regardless of 
the number of times the household has 
received replacements in the past 5 
months. 

(ii) Review the mail issuance log for 
the return of undelivered coupons. 

(iii) Prepare and have the participant 
sign a statement (if the coupons have 
not been returned) that the coupons will 
be returned to the State agency if 
recovered by the household and that the 
household is aware of the penalties for 
intentionally misrepresenting the facts. 
The statement may be mailed in if the 
participant is unable to come into the 
office because of age, handicap or 
distance from the office and is unable to 
appoint an authorized representative. 
The statement shall be retained in the 
casefile. 

(iv) Provide the replacement no more 
than 10 days after the report of 
nondelivery has been received. 

(v) Record the report of nondelivery 
and the date in the issuance log. 

(vi) Take other action warranted by 
the reported nondelivery. 

(2) On at least a monthly basis the 
State agency shall report all losses to 
the postal authorities. State agencies 
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shall, in cooperation with the Postal 
Service, attempt to determine the cause 
of each nondelivery and take 
appropriate corrective action. State 
agencies shall also report to the postal 
authorities all patterns of losses in 
particular project areas or 
neighborhoods. 

(3) The State agency may place a 
household in an alternate issuance 
system when circumstances exist that 
indicate that the household may not 
receive their benefits through the normal 
issuance system, for example, when a 
household has history of reported 
nonreceipt coupons. After two reports 
by a household of nondelivery of either 


full or partial allotments in a 6 month 
period, the State agency shall utilize 
other issuance methods for that 
household. These may be reports of 
nondelivery of an original or a 
replacement allotment. The State agenCy 
shall keep the household on the 
alternate issuance system for the length 
of time that the State agency determines 
to be necessary. The State agency may 
return the household to the regular 
issuance system if the Sfate agency 
finds that the circumstances leading to 
the loss have changed and the risk of 
loss has lessened. The placement of u 
household on an alternate issuance 


system and the length of time the 
household remains on this system is not 
subject to the fair hearing process. 

• • * • * 

Note.—Reporting and recordkeeping 
requirements of this rule have been approved 
by OMB. (OMB Approval numbers 0564-0000, 
0564-0061 and 0664-0000.) 

(91 Slat. 958 (7 U.S.C 2001-2027)) 

(Catalog of Federal Domestic Assistance 
Program No. 10551. Food Stamps) 

Dated: October 5, 1081. 

G. William Hoagland. 

Administrator. 

(t* Doc. #1-2*473 FU#d 10-*-*!. ».4fi «m) 

Bilung COOC 341000-* 
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FEDERAL RESERVE SYSTEM 

12 CFR Part 226 
l Reg. Z; TIL-1) 

Truth In Lending; Official Staff 
Commentary 

agency: Board of Governors of the 
Federal Reserve System. 
action: Official staff Interpretation. 

Summary: In accordance with Appendix 
C to 12 CFR Part 228. the staff of the 
Federal Reserve Board is publishing a 
final official staff commentary to 
Regulation Z, as revised effective April 
1,1981. A proposed version of the 
commentary was published in the 
Federal Register on May 27.1981 (48 FR 
28560). The commentary applies and 
interprets the requirements of the 
revised Regulation Z to open-end and 
closed-end consumer credit and is 
intended to substitute for individual 
Board and staff interpretations of the 
regulation. Good faith compliance with 
the commentary affords protection from 
civil liability under section 130(f) of the 
act. 

EFFECTIVE date: October 13,1981. 

FOR FURTHER INFORMATION CONTACT: 

The following attorneys in the Division 
of Consumer and Community Affairs, 
Board of Governors of the Federal 
Reserve System, Washington, D.C. 

20551. at (202) 452-3687 or (202) 452- 
3867: 

Subpart A: 

Ruth Ambeig, Gerald Hurst, Steven 
Zeisel 

Subpart B and Appendices: 

Ruth Amberg. Jesse Filkins, Lynn 
Goldfaden. Gerald Hurst, Barbara 
Ranagan. John Wood 
Subpart C and Appendices: 

Rugenia Silver. Susan Werthan. 
Claudia Yams, Steven Zeisel 
Subpart D and Appendices: 

Lynn Goldfaden. Rugenia Silver 
SUPPLEMENTARY INFORMATION: (1) 
Introduction. Effective April 1,1981, the 
Board substantially revised Regulation 
Z, which implements the Truth In 
Lending Act (46 FR 20848, April 7,1981). 
The revisions reflect amendments made 
by the Truth in Lending Simplification 
and Reform Act (Title VI of the 
Depository Institutions Deregulation and 
Monetary Control Act of 1980, Pub. L 
98-221). Creditors may begin complying 
with the revised regulation immediately, 
but compliance does not become 
mandatory until April 1.1982. Before 
that date, creditors may continue to 
comply with the regulation as it existed 
prior to those amendments ( M previous 
Regulation Z"). Board and staff 


interpretations issued under previous 
Regulation Z will remain effective until 
April 1,1982, but only insofar as they 
interpret the previous regulation. 

The commentary modifies the staff's 
approach to providing interpretations of 
Regulation Z. Under the previous 
regulation, individual staff opinions 
were issued in response to inquiries 
about specific fact situations and were 
normally limited to those facts. Over 
time, more than 1,500 separate opinions 
were issued. While this commentary 
provides specific guidance and 
examples, it employs language of 
somewhat more general application for 
use by the widest possible audience. 

The commentary attempts to provide 
sufficient guidance without 
overburdening the industry with 
excessive detail and multiple research 
sources. Periodic updates will address 
new questions and provide a vehicle for 
any additioqpl staff interpretations. In 
this way, every question appropriate for 
commentary treatment will be 
addressed within a reasonable time. 

Many previous opinion letters have 
been adopted, in substance, as 
interpretations of the revised regulation 
and are reflected in the commentary. 
Many others have not been adopted 
because they have been rendered 
invalid by regulatory changes or. if they 
are still valid, because they are 
inappropriate for inclusion in an official 
commentary. Therefore, previous staff 
opinion letters, whether official or 
unofficial, can provide no certain 
guidance in complying with the revised 
regulation. They were issued as 
interpretations of previous Regulation Z 
only and are entirely superseded by this 
commentary for purposes of interpreting 
the revised Regulation Z. Of course, they 
may still be utilized by courts and 
administrative agencies in determining 
liability for violations of the previous 
regulation. 

A proposed version of the 
commentary was published in the 
Federal Register on May 27.1981 (46 FR 
28560) and elicited over 200 responses 
from consumer, industry, and 
government representatives. Numerous 
changes to the substance of the proposal 
were requested; many have been 
adopted in the final commentary. Since 
some responses reflected confusion 
about the meaning of certain provisions, 
those provisions have been revised and 
clarified. In addition, many minor 
editorial and structural changes 
suggested by commenters have been 
incorporated. 

Because of substantive and editorial 
changes, some sections of the 
commentary were restructured, and 
comments were added or deleted as 


necessary. As a result, the location of a 
comment may differ from its original 
location in the proposal In general, the 
staff has attempted to place comments 
in the single most appropriate and useful 
place, providing cross-references where 
necessary. 

One significant change from the 
proposal that deserves special mention 
involves the definition of an arranger of 
credit. The proposed commentary 
interpreted the definition to cover real 
estate brokers involved in seller- 
financed transactions. The Board has 
determined, however, that the 
significance of the definition warrants 
further public comment. Therefore, the 
Board will be publishing in the Federal 
Register a notice of proposed 
rulemaking to amend the revised 
regulation. The proposed amendment to 
§ 226.2(a)(3). if adopted, would clarify 
the definition of "arranger of credit." 
particularly in regard to the treatment of 
real estate brokers who arrange sales 
involving seller financing. 

Some other provisions in the 
commentary that significantly differ 
from the proposal are listed below. The 
list is not exhaustive; it is intended 
merely to give examples of the types of 
changes that have been made. 

INTRODUCTION 

• An introduction has been added to 
the commentary to cover 
information of general applicability 
and rules of transition from the 
previous regulation. 

Subpart A (General) 

• Comment 2(a)(3)—2 describes the 
content of disclosures made by an 
arranger of credit 

• Comment 2(a)(14)-l identifies 
several types of transactions that 
are not considered credit for 
purposes of the regulation. 

• Comment 2(o)(16)-^5 permits student 
credit transactions to be treated as 
either loans or credit sales. 

• Comment 2(a)(17)(l}-2 clarifies that 
assignees of consumer contracts are 
not creditors. 

• Comment 2(a)(22)-2 explains that 
an attorney and his or her client are 
considered the same person for 
purposes of the regulation. 

• Comments 2(a)(24}-8 and -4 clarify 
the meaning of "residential 
mortgage transaction." 

• Comments 2(a)(25)-l and -4 further 
explain the definition of "security 
interest." 

• Comment 3(a)-2 expands the list of 
factors to consider in determining 
the purpose of a credit extension 
and modifies the examples of 
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business- and consumer-purpose 
credit. 

• Comment 3(a}-3 expands the 
definition of non-owner-occupied 
rental property. 

• Comments 3(aH> and 3(b}-3 explain 
when the refinancing of previously 
exempt transactions arc subject to 
the regulation. 

• Comment 3(b}-2 describes how the 
exemption for credit over $25,000 
applies to open-end credit. 

• Comment 4(a)-2 specifically 
excludes from the finance charge 
assignment discounts that are not 
separately imposed on the 
consumer. 

• Comment 4(a)-3 excludes from the 
finance charge taxes imposed on a 
credit obligation that are payable 
by the consumer. 

• Comment 4(a)-4 explains when a 
consumer's forfeiture of interest 
constitutes a finance charge. 

• Comments 4(b) (7) and (8)-l and -2 
describe what constitutes insurance 
“written in connection with" the 
credit transaction. 

• Comment 4(b)(9)—2 describes the 
exception for cash discounts found 
in { 167(b) of the act. 

• Comment 4(c)(1)—1 clarifies the 
treatment of application fees. 

• Comments 4(d)—2 and -3 explain 
insurance disclosure 
responsibilities. 

• Comment 4(d)—7 clarifies how a 
creditor may obtain authorization 
when a number of insurance options 
are available and who may sign an 
insurance authorization. 

Subpart B (Open-End Credit) 

• Comments 5(a)(1)—1 and -2 clarify 
the format requirements for initial 
disclosures and periodic statements. 

• Comment 5(b){2)(ii)—3 clarifies that 
a creditor may permit (but not 
require) consumers to call for their 
periodic statements. 

• Comments 6(a)(2)-2 through -9 
provide guidelines on disclosure 
requirements for variable rate 
plans. 

• Comment 7-1 deals with 
multi featured plans. 

• Comments 7(d)—1 and -2 provide 
further examples of what periodic 
rates must be disclosed. 

• Comment 7(f)—2 modifies the rule on 
disclosures of the total finance 
charge due to the application of 
periodic rates. 

• Comment 8(a)-3 gives additional 
options for “transaction dates" in 
mail or telephone orders. 

• Comment 9(a)(2)-l modifies the 
timing requirements when a creditor 
chunges from a long-form to a short- 


form notice and vice versa. 

• Comment 9(c)(l)-5 clarifies that a 
copy of the security agreement that 
describes the collateral added to or 
substituted on an account may be 
used as a notice of the changed 
term. 

• Comment 9(d)-t has been added to 
cross-reference the statutory b$n on 
credit card surcharges. 

• Comment 11-1 permits a creditor to 
fulfil] its obligations by making a 
good faith effort to refund any 
credit balance prior to the passage 
of 6 months. 

• Comment 11(b)—1 clarifies that a 
creditor need not honor standing 
orders requesting refunds of any 
credit balance on the consumer’s 
account 

• Comments 15(aH> and -6 clarify the 
meaning of “principal dwelling" as 
it relates to the right of rescission. 

Subpart C (Closed-End Credit) 

• Comment 17(a)(1)—6 provides an 
expanded list of material 
considered directly related to 
required disclosures. 

• Comments 17(c)(l)-3. -4 and -5 
provide a more complete discussion 
of “buydowns." 

• Comments 17(c)(l)-6 and -7 detail 
the treatment of “wrap-around" 
financing. 

• Comment 17(c)(2)—2 permits a 
general statement that most or all 
disclosures are estimates, where 
applicable. 

• Comment 17(c)(6)—5 explains the 
treatment of ’’points" in multiple- 
advance construction loans. 

• Comment 17(i)—4 is a new comment 
discussing the treatment of loan 
origination fees on student credit 
extensions. 

• Comment 18(c}-2 provides further 
guidance on varying the disclosure 
of the itemization of the amount 
financed. 

• Comment 18(f)(1)—1 clarifies the 
treatment of an index to which a 
variable rate transaction may be 
tied. 

• Comment 18(j)-l clarifies that the 
total sale price disclosure may be 
modified for a variable rate 
transaction. 

• Comment 19(a}-4 explains the 
appropriate treatment of loan 
applications that cannot be 
approved on their original terms. 

• Comment 19(b)—2 permits a creditor 
to highlight the changed terms when 
giving a complete set of new 
disclosures. 

• Comment 20(b}-6 is a new comment 
explaining changes in terms that do 
und do not destroy the existing 


obligation for purposes of 
assumptions. 

• Comments 23(a)(1)—3 and -4 clarify 
the meaning of “principal dwelling" 
as it relates to the right of 
rescission. 

• Comment 24(b)—3 explains the 
correct treatment of “buydowns" in 
advertising. 

Subpart l) (Miscellaneous) 

• Comment 26(b)—1 permits oral 
disclosure of other charges in 
closed-end credit when the annual 
percentage rate cannot be precisely 
determined. 

• Comment 27-1 clarifies the 
treatment of Spanish-ianguage 
disclosures in Puerto Rico. 

IZlAuihority. 15 U.S.C, 1640(f). 

12 CFR Part 226. TIL-1—Official Staff 
Commentary to Regulation Z 

INTRODUCTION 

1. Official status. This commentary Is 
the vehicle by which the staff of the 
Division of Consumer and Community 
Affairs of the Federal Reserve Board 
issues official staff interpretations of 
Regulation Z. as revised effective April 
1.1981. Good faith compliance with this 
commentary affords protection from 
liability under 130(f) of the Truth in 
Lending Act. Section 130(f) (15 U.S.C. 
1640) protects creditors from civil 
liability for any act done or omitted in 
good faith in conformity with any 
interpretation issued by a duly 
authorized official or employee of the 
Federal Reserve System. 

2. Procedure for requesting 
interpretations. Under Appendix C of 
the regulation, anyone may request an 
official staff interpretation. 
Interpretations that are adopted will be 
incorporated in this commentary 
following publication in the Federal 
Register. No official staff interpretations 
are expected to be issued other than by 
means of this commentary. 

3. Status of previous interpretations. 
All statements and opinions issued by 
the Federul Reserve Board and its staff 
interpreting previous Regulation Z 
remain effective until April 1.1982. only 
insofar as they interpret that regulation. 
When compliance with revised 
Regulation Z becomes mandatory on 
April 1,1982. the Board and staff 
interpretations of the previous 
regulation will be entirely superseded 
by the revised regulation and this 
commentary except with regard to 
liability under the previous regulation. 

4. Rules of construction, (a) lists that 
appear In the commentary muy be 
exhaustive or illustrative; the 
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appropriate construction should be clear 
from the context. In most cases, 
illustrative lists are introduced by 
phrases such as "including, but not 
limited to/’ "among other things." "for 
example." or "such as." 

(b) Throughout the commentary and 
regulation, reference to the regulation 
should be construed to refer to revised 
Regulation Z, unless the context 
indicates that a reference to previous 
Regulation Z is also intended. 

(c) Throughout the commentary, 
reference to "this section" or "this 
paragraph" means the section or 
paragraph in the regulation that is the 
subject of the comment. 

5. Comment designations. Each 
comment in the commentary is 
identified by a number and the 
regulatory section or paragraph which it 
interprets. The comments are designated 
with as much specificity as possible 
according to the particular regulatory 
provision addressed. For example, some 
of the comments to { 228.18(b) are 
further divided by paragraph, such as 
Comment 18(b)(l)-l and Comment 
18(b)(2)-l. In other cases, comments 
have more general application and are 
designated, for example, as Comment 
18-1 or Comment 18(b)-l. This 
introduction may be cited as Comments 
1-1 through 1-7. The appendices may be 
cited as Comments App. A-l through 
App. J-2. 

6. Cross-references. The following 
cross-references to related material 
appear at the end of each section of the 
commentary: (a) "Statute"—those 
sections of the Truth in Lending Act on 
which the regulatory provision is based 
(and any other relevant statutes); (b) 
"Other sections"—other provisions in 
the regulation necessary to understand 
that section; (c) "Previous regulation"— 
parallel provisions in previous 
Regulation Z; and (d) "1981 changes"—a 
brief description of the major changes 
made by the 1981 revisions to 
Regulation Z. Where appropriate a fifth 
category ("Other regulations") provides 
cross-references to other regulations. 

7. Transition rules . (a) Though 
compliance with the revised regulation 
is not mandatory until April 1,1982, 
creditors may begin complying as of 
April 1,1981. During the intervening 
year, a creditor may convert its entire 
operation to the new requirements at 
one time, or it may convert to the new 
requirements in stages. In general, 
however, a creditor may not mix the 
regulatory requirements when making 
disclosures for a particular closed-end 
transaction or open-end account; all the 
disclosures for a single closed-end 
transaction (or open-end account] must 
be made in accordance with the 


previous regulation, or all the 
disclosures must be made in accordance 
with the revised regulation. As an 
exception to the general rule, the revised 
rescission rules and the revised 
advertising rules may be followed even 
if the disclosures are based on the 
previous regulation. For purposes of this 
regulation, the creditor is not required to 
take any particular action beyond the 
requirements of the revised regulation to 
indicate its conversion to the revised 
regulation. 

(b) The revised regulation may be 
relied on to determine if any disclosures 
are required for a particular transaction 
or to determine if a person is a 
"creditor" subject to Truth in Lending 
requirements, whether or not other 
operations have been converted to the 
revised regulation. For example, 
layaway plans are not subject to the 
revised regulation, nor are oral 
agreements to lend money if there is no 
finance charge. These provisions may be 
relied on even If the creditor is making 
other disclosures under the previous 
regulation. The new rules governing 
whether or not disclosures must be 
made for refinancings and assumptions 
are also available to a creditor that has 
not yet converted its operations to the 
revised regulation. 

(c) In addition to the above rules, 
applicable to both open-end and closed- 
end credit, the following guidelines are 
relevant to open-end credit: 

• The creditor need not remake initial 
disclosures that were made under 
the previous regulation, even if the 
revised periodic statements contain 
terminology that is inconsistent 
with those initial disclosures. 

• A creditor may add inserts to its old 
open-end forms in order to convert 
them to the revised rules until such 
time as the old forms are used up. 

• No change-in-terms notice is 
required for changes resulting from 
the conversion to the revised 
regulation. 

• The previous billing rights 
statements are substantially similar 
to the revised billing rights 
statements and may continue to be 
used, except that, if the creditor has 
an automatic debit program, it must 
use the revised automatic debit 
provision. 

• For those creditors wishing to use 
the annual billing rights statement, 
the creditor may count from the 
date on which it sent its last 
statement under the previous 
regulation in determining when to 
give the first statement under the 
new regulation. For example, if the 
creditor sent a semi-annual 


statement in June 1981, and converts 
to the new regulation in October 

1981, the creditor must give the 
billing rights statement sometime in 

1982, and it must not be fewer than 
6 nor more than 18 months after the 
June statement. 

• Section 228.11 of the revised 
regulation affects only credit 
balances that are created on or after 
the date the creditor converts the 
account to the revised regulation. 

Subpart A—General 

Section 2261 — Authority, Purpose. 
Coverage. Organization. Enforcement 
and Liability 

1(c) Coverage. 

1. Foreign applicability. Regulation Z 
applies to all persons (including 
branches of foreign banks and sellers 
located in the United States) that extend 
consumer credit to residents (including 
resident aliens) of any state as defined 
In i 226.2. If an account is located In the 
United States and credit is extended to 
a U.S. resident, the transaction is 
subject to the regulation. This will be the 
case whether or not a particular 
advance or purchase on the account 
takes place in the United States and 
whether or not the extender of credit is 
chartered or based in the United States 
or a foreign country. Thus, a U.S. 
resident’s use in Europe of a credit card 
issued by o bank in the consumer’s 
home town is covered by the regulation. 
The regulation does not apply to a 
foreign branch of a U.S. bank when the 
foreign branch extends credit to a U.S. 
citizen residing or visiting abroad or to a 
foreign national abroad. 

References 

Statute: { 102. 

Other sections: None. 

Previous regulation: § 226.1. 

1961 changes: A discussion of 
coverage has been added to $ 228.1 so 
that the reader will understand from the 
start what is subject to the regulation. 
Language has also been added to 
explain the reorganization of the 
regulation into subparts that group 
together the provisions relating to 
general matters, open-end credit, closed- 
end credit, and miscellaneous rules. The 
provisions on consumer leasing have 
been issued by the Board as a separate 
regulation. Regulation M (12 CFR Part 
213). _ 

Section 226.2—Definitions and Rules of 
Construction 

2(a) Definitions. 

2(a)(2) " Advertisement ’*. 

1. Coverage . Only commercial 
messages that promote consumer credit 
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transactions requiring disclosures are 
advertisements. Messages inviting, 
offering, or otherwise announcing 
generally to prospective customers the 
availability of credit transactions, 
whether in visual, oral, or print media, 
are covered by the regulation. Examples 
include: 

• Messages in a newspaper, 
magazine, leaflet promotional flyer, 
or catalog. 

• Announcements on radio, 
television, or public address system. 

• Direct mail literature or other 
printed material on any exterioT or 
interior sign. 

• Point-of-sale displays. 

• Telephone solicitations. 

• Price tags that contain credit 
information. 

• tatters sent to customers as part of 
an organized solicitaion of business. 

• Messages on checking account 
statements offering auto loans at a 
stated annual percentage rate. 

The term does not include: 

• Direct personal contacts, such as 
follow-up letters, cost estimates for 
individual consumers, or oral or 
written communication relating to 
the negotiation of a specific 
transaction. 

• Informational material, for example, 
interest rate and loan term memos, 
distributed only to business entities. 

• Notices required by federal or state 
law, if the law mandates that 
specific information be displayed 
and only the information so 
mandated is included in the notice. 

• News articles the use of which is 
controlled by the news medium. 

• Market research or educational 
material that do not solicit business. 

2. Persons covered. All ‘‘persons*’ 
must comply with the advertising 
provisions in §5 226.16 and 228.24. not 
just those that meet the definition of 
creditor in § 22G^(a)(17). Thus, home 
builders, merchants, and others who are 
not themselves creditors must comply 
with the advertising provisions of the 
regulation if they advertise consumer 
credit transactions. However-under 
§ 145 of the act the owner and the 
personnel of the medium, in which an 
'uivcrtiBement appears, or through 
which it is disseminated, are not subject 
to civil liability for violations. 

2(a)(3) "A rranger of credit " 

1. Coverage. An arranger of credit is 
an intermediary between the 
uonprofessional extender of credit and 
the consumer. There can be an arranger 
only if the credit arranged involves a 
finance charge or is payable by written 
agreement in more than 4 installments 
and the person actually extending the 


credit is somcono who does not meet the 
definition of creditor. 

Note.—The Board is considering a 
regulatory amendment to 4 that, tf 

adopted, would clnrify the definition of 
"arranger of credit/' particularly with regard 
to real estate brokers involved with seller- 
financing of homes. 

2. Content of disclosures . If the 
arranger makes the disclosures, the 
disclosures should be based on the 
assumption that the arranger and the 
nonprofessional extender of credit are 
the same person. For example, the 
arranger must disclose that a security 
interest is being taken if the extender of 
credit takes a security interest, even if 
the arranger does not. Similarly, if the 
extender of credit is a seller, the 
arranger must make credit sale 
disclosures. 

3. Counting transactions. The 
definition uses the same numerical 
testB—25 transactions per year or 5 
transactions per year when secured by a 
dwelling—as does the definition of 
creditor. See the commentary to 

$ 228.2(a)(17)(i) for illustrations of how 
to count credit extensions. 

4. Attorneys. When an attorney and 
his or her client are considered the same 
person (see the commentary to 

§ 228.2(a)(22)), an attorney is not an 
arranger of credit as to credit extended 
by the client 

5. Trusts. Since a trust and its trustee 
are considered the same person (see the 
commentary to 5 228.2(a)(22)). a trustee 
is not an orrangcr of credit as to credit 
extended by the trust. See the 
commentary to } 228.2(a)(17)(i) for an 
explanation of when a trust is a creditor. 

2(a)(4) "Bitting cycle'* or "cycle 

1. Intervals. In open-end credit plans, 
the billing cycle determines the intervals 
at which periodic disclosure statements 
must be sent: these Intervals are also 
used as measuring points for other 
duties of the creditor. Typically, billing 
cycles are monthly, but they may be 
more frequent or less frequent (but not 
less frequent than quarterly). 

2. Creditors that do not bill. The term 
"cycle" is interchangeable with "billing 
cycle" for definitional purposes, since 
some creditors' cycles do not involve the 
sending of bills in the traditional sense 
but only statements of account activity, 
This is commonly the case with 
financial institutions when periodic 
payments are made through payroll 
deduction or through automatic debit of 
the consumer's asset account 

3. Equal cycles. Although cycles must 
be equal, there is a permissible variance 
to account for weekends, holidays, and 
differences in the number of days in 
months. If the actual date of each 


statement does not vary by more than 4 
days from a fixed "day" (for example, 
the third Thursday of each month) or 
"date" (for example, the 15th of each 
month) that the creditor regularly uses, 
the intervals between statements are 
considered equal. The requirement that 
cycles be equal applies even if the 
creditor applies a daily periodic rate to 
determine the finance charge. The 
requirement that intervals be equal does 
not apply to the transitional billing cycle 
that can occur when the creditor 
occasionally changes its billing cycles 
so as to establish a new statement day 
or date. (See the commentary to 
5 226.9(c).) 

4. Payment reminder. The Bending of a 
regular payment reminder (rather than a 
late payment notice) establishes a cycle 
for which the creditor must send 
periodic statements. 

2(a)(0) "Business day " 

1. Business function test. Activities 
that indicate that the creditor is open for 
substantially all of its business functions 
include the availability of personnel to 
make loan disbursements, to open new 
accounts, and to handle credit 
transaction inquiries. Activities that 
indicate that the creditor is not open for 
substantially all of its business functions 
include a retailer merely accepting 
credit cards for purchases or a bank 
having its customer-service windows 
open only for limited purposes such as 
deposits and withdrawals, bill paying, 
and related services. 

2. Rescission rule. A more precise rule 
for what is a business day (all calendar 
days except Sundays and the federal 
legal holidays listed in 5 USC 6103(a)) 
applies when the right of rescission is 
involved. 

2(a)(7) *Card issuer ". 

1. Agent. An agent of a card issuer is 
considered a card issuer. Because 
agency relationships are traditionally 
defined by contract and by state or 
other applicable law, the regulation does 
not define agent. Merely providing 
services relating to the production of 
credit cards or data processing for 
others, however, does not make one the 
agent of the card issuer. In contrast, a 
financial institution may become the 
agent of the card issuer if an agreement 
between the institution and the card 
issuer provides that the cardholder may 
use a line of credit with the financial 
institution to pay obligations incurred by 
use of the credit card. 

2(a)(8) " Cardholder " 

1. Genera / rule. A cardholder is a 
natural person at whose request a card 
is issued for consumer credit purposes 
or who is a co-obligor or guarantor for 
such a card issued to another. The 
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second category does not include an 
employee who is a co-obligor or 
guarantor on a card issued to the 
employer for business purposes, nor 
does it include a person who is merely 
the authorized user of a card issued to 
another. 

2. Limited application of regulation. 
For the limited purposes of the rules on 
issuance of credit cards and liability for 
unauthorized use, a cardholder includes 
any person, including an organization, to 
whom a card is issued for any purpose— 
including a business, agricultural, or 
commercial purpose. 

3. Issuance. See the commentary to 
9 228.12(a). 

4. Dual-purpose cards and dual-card 
systems. Some card issuers offer dual- 
purpose cards that are for business as 
well as consumer purposes. If a card is 
issued to an Individual for consumer 
purposes, the fact that an organization 
has guaranteed to pay the debt does not 
make it business credit. On the other 
hand, if a card is issued for business 
purposes, the fact that an individual 
sometimes uses it for consumer 
purchases does not subject the card 
issuer to the provisions on periodic 
statements, billing error resolution, and 
other protections afforded to consumer 
crediL Some card issuers offer dual-card 
systems—that is, they issue two cards to 
the same individual, one intended for 
business use. the other for consumer or 
personal use. With such a system, the 
same person may be a cardholder for 
general purposes when using the card 
issued for consumer use. and a 
cardholder only for the limited purposes 
of the restrictions on issuance and 
liability when using the card issued for 
business purposes. 

2(a)(9) “Cash price". 

1. Components . This amount is a 
starting point in computing the amount 
financed and the total sale price under 
$ 226.18 for credit sales. Any charges 
imposed equally in cash and credit 
transactions may be included in the 
cash price, or they may be treated as 
other amounts financed under 
5 226.18(b)(2). 

Z Service contracts. Service contracts 
include contracts for the repair or the 
servicing of goods, such as mechanical 
breakdown coverage, even if such a 
contract is characterized as insurance 
under state law. 

3. Rebates. The creditor has complete 
flexibility in the way it treats rebates for 
purposes of disclosure and calculation. 
See the commentary to $ 226.18(b). 

2(a)( 10) "Closed-end credit". 

1. General. The coverage of this term 
is defined by exclusion. That is, it 
includes any credit arrangement that 
does not fall within the definition of 


open-end credit. Subpart C contains the 
disclosure rules for closed-end credit 
when the obligation is subject to a 
finance charge or is payable by written 
agreement in more than 4 installments. 

2(a)(ll) "Consumer". 

1. Scope. Guarantors, endorsers, and 
sureties are not generally consumers for 
purposes of the regulation, but they may 
be entitled to rescind under certain 
circumstances and they may have 
certain rights if they are obligated on 
credit card plans. 

2. Rescission rules. For purposes of 
rescission under 99 228.15 and 226.23, a 
consumer includes any natural person 
whose ownership interest in his or her 
principal dwelling is subject to the risk 
of loss. Thus, if a security interest is 
taken in A‘s ownership interest in a 
house and that house is A's principal 
dwelling. A is a consumer for purposes 
of rescission, even if A is not liable, 
either primarily or secondarily, on the 
underlying consumer credit transaction. 
An ownership interest does not include, 
for example, leaseholds or inchoate 
rights, such as dower. 

3. Land trusts. Credit extended to land 
trusts, as described in the commentary 
to § 226.3(a), is considered to be 
extended to a natural person for 
purposes of the definition of consumer. 

2(a)(12) "Consumer credit". 

1. Primary purpose. There is no 
precise test for what constitutes credit 
offered or extended for personal, family, 
or household purposes, nor for what 
constitutes the primary purpose. See. 
however, the discussion of business 
purposes in the commentary to 
9 228.3(a). 

2(a)(13) "Consummation". 

1. State law governs. When a 
contractual obligation on the consumer's 
part is created is a matter to be 
determined under applicable law; 
Regulation Z does not make this 
determination. Consummation does not 
occur merely because the consumer has 
made some financial investment in the 
transaction (for example, by paying a 
nonrefundable fee) unless, of course, 
applicable law holds otherwise. 

2. Credit v. sale. Consummation does 
not occur when the consumer becomes 
contractually committed to a sale 
transaction, unless the consumer also 
becomes legally obligated to accept a 
particular credit arrangement. For 
example, when a consumer pays a 
nonrefundable deposit to purchase an 
automobile, a purchase contact may be 
created, but consummation for purposes 
of the regulation does not occur unless 
the consumer also contracts for 
financing at that time. 

2(a)(14) "Credit". 


1. Exclusions. The following situations 
are not considered credit for purposes of 
the regulation: 

• Layaway plans, unless the 
consumer is contractually obligated 
to continue making payments. 
Whether the consumer is so 
obligated is a matter to be 
determined under applicable law. 
The fact that the consumer is not 
entitled to a refund of any amounts 
paid towards the cash price of the 
merchandise does not bring 
layaways within the definition of 
credit. 

• Tax liens, tax assessments, court 
judgments, and court approvals of 
reaffirmation of debts in 
bankruptcy. However, third-party 
financing of such obligations (for 
example, a bank loan obtained to 
pay off a tax lien) is credit for 
purposes of the regulation. 

• insurance premium plans that 
involve payment in installments 
with each installment representing 
the payment for insurance coverage 
for a certain future period of time, 
unless the consumer is contractually 
obligated to continue making 
payments. 

• Home improvement transactions 
that involve progress payments, if 
the consumer pays, as the work 
progresses, only for work completed 
and has no contractual obligation to 
continue making payments. 

• "Borrowing” against the accrued 
cash value of an insurance policy or 
a pension account, if there is no 
independent obligation to repay. 

• Letters of credit. 

• The execution of option contracts. 
However, there may be an 
extension of credit when the option 
is exercised, if there is an 
agreement at that time to defer 
payment of a debt. 

• Investment plans in which the party 
extending capital to the consumer 
risks the loss of the capital 
advanced. This includes, for 
example, an arrangement with a 
home purchaser in which the 
investor pays a portion of the 
downpayment and of the periodic 
mortgage payments in return for an 
ownership interest in the property, 
and shares in any gain or loss of 
property value. 

• Mortgage assistance plans 
administered by a government 
agency in which a portion of the 
consumer's monthly payment 
amount is paid by the agency. No 
finance charge is imposed on the 
subsidy amount and that omount is 
due in a lump-sum payment on a set 
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date or upon the occurrence of 
certain events. (If payment is not 
made when due. a new note 
imposing a finance charge may be 
written, which may then be subject 
to the regulation.) 

2fa)(t5) Credit card". 

1. Usable from time to time . A credit 
card must be usable from time to time. 
Since this involves the possibility of 
repeated use of a single device, checks 
and similar instruments that can be used 
only once to obtain a single credit 
extension are not credit cards. 

2. Examples. Examples of credit cards 
include: 

• A card that guarantees checks or 
similar instruments, if the asset 
account is also tied to an overdraft 
line or if the instrument directly 
accesses a line of credit. 

• A card that accesses both a credit 
and an asset account (that is, a 
debit-credit card). 

• An identification card that permits 
the consumer to defer payment on a 
purchase. 

• An identification card indicating 
loan approval that is presented to a 
merchant or to a lender, whether or 
not the consumer signs a separate 
promissory note for each credit 
extension. 

In contrast, credit card docs not 
include, for example, a check guarantee 
or debit card with no credit feature or 
agreement, even if the creditor 
occasionally honors an inadvertent 
overdraft. 

2(a)(J6) “Credit sale”. 

1. Special disclosure, if the seller is a 
creditor in thb transaction, the 
transaction is a credit sale and the 
special credit sale disclosures (that is. 
the disclosures under § 220.18(j)) must 
be given. This applies even if there is 
more than one creditor in the 
transaction and the creditor making the 
disclosures is not the seller. See the 
commentary to { 226.17(d). 

2. Sellers who arrange crediL If the 
seller of the property or sendees 
involved arranged for financing but is 
not a creditor as to that sale, the 
transaction is not a credit sale. Thus, if a 
seller assists the consumer in obtaining 
a direct loan from a financial institution 
and the consumer's note is payable to 
the financial institution, the transaction 
is a loan and only the financial 
institution is a creditor. 

3. Refinancings . Generally, when a 
credit sale is refinanced within the 
meaning of § 226.20(a), loan disclosures 
should be made. However, if a new sale 
of goods or services is also involved, the 
transaction is a credit sale. 

4. Incidental sales. Some lenders 
“sell" a product or service—such as 


credit, property, or health insurance—as 
part of a loan transaction. Section 226.4 
contains the rules on whether the cost of 
credit life, disability or property 
insurance is part of the finance charge. 

If the insurance is financed, it may be 
disclosed as a separate credit sale 
transaction or disclosed as part of the 
primary transaction; if the latter 
approach is taken, either loan or credit 
sale disclosures may be made. See the 
commentary to $ 228.17(c)(1) for further 
discussion of this point 

5. Credit extensions for educational 
purposes, A credit extension for 
educational purposes in which an 
educational institution is the creditor 
may be treated as either a credit sale or 
a loan, regardless of whether the funds 
are given directly to the student 
credited to the student's account, or 
disbursed to other persons on the 
student's behalf. The disclosure of the 
total sale price need not be given if the 
transaction is treated as a loan. 

2(a)(17) 'Creditor". 

1. General. The definition contains 5 
independent tests. If any one of the tests 
is met, the person is a creditor for 
purposes of that particular test. 

Paragraph 2(a)(17)(i). 

1. Prerequisites . This test is composed 
of 2 requirements, both of which must be 
met in order for a particular credit 
extension to be subject to the regulation 
and for the credit extension to count 
towards satisfaction of the numerical 
tests mentioned in footnote 3 to 

i 228.2(a)(17). First , there must be either 
or both of the following: 

• A written (rather than oral) 
agreement to pay in more than 4 
installments. A letter that merely 
confirms an oral agreement docs 
not constitute a written agreement 
for purposes of the definition. 

• A finance charge imposed for the 
credit. The obligation to pay the 
finance charge need not be in 
writing. 

Second, the obligation must be 
payable to the person in order for that 
person to be considered a creditor. If an 
obligation is made payable to "bearer,” 
the creditor is the one who initially 
accepts the obligation. 

2. Assignees. If an obligation is 
initially payable to one person, that 
person is the creditor even if the 
obligation by its terms is simultaneously 
assigned to another person. For 
example: 

• An auto dealer and a bank have a 
business relationship in which the 
bank supplies the dealer with credit 
sale contracts that are initially 
made payable to the dealer and 
provide for the immediate 


assignment of the obligation to the 
bank. The dealer and purchaser 
execute the contract only after the 
bank approves the creditworthiness 
of the purchaser. Because the 
obligation is initially payable on its 
face to the dealer, the dealer is the 
only creditor in the transaction. 

3. Numerical tests. The examples 
below illustrate how the numerical tests 
of footnote 3 are applied. The examples 
assume that consumer credit with a 
finance charge or written agreement for 
more than 4 installments was extended 
in the years in question and that the 
person did not extend such credit in 

1982. 

4. Counting transactions . For purposes 
of closed-end credit, the creditor counts 
each credit transaction. For open-end 
credit, "transactions" means accounts, 
so that outstanding accounts are 
counted instead of individual credit 
extensions. Normally the number of 
transactions is measured by the 
preceding calendar year, if the requiste 
number is met. then the person is a 
creditor for all transactions in the 
current year. However, if the person did 
not meet the test in the preceding year, 
the number of transactions is measured 
by the current calendar year. For 
example, if the person extends 
consumer credit 26 times in 1983, it is a 
creditor for purposes of the regulation 
for the last extension of credit in 1983 
and for all extensions of consumer 
credit in 1964. On the other hand, if a 
business begins in 1983 and extends 
consumer credit 20 times, it is not a 
creditor for purposes of the regulation in 

1983. If the extends consumer credit 75 
times in 1984, however, it becomes a 
creditor for purposes of the regulation 
(and must begin making disclosures) 
after the 25th extension of credit in that 
year and is a creditor for all extensions 
of consumer credit in 1985. 

5. Relationship between consumer 
credit in genera! and credit secured by a 
dwelling. Extensions of credit secured 
by a dwelling are counted towards the 
25-extensions test For example, if in 
1983 a person extends unsecured 
consumer credit 23 times and consumer 
credit secured by a dwelling twice, it 
becomes a creditor for the succeeding 
extensions of credit whether or not they 
are secured by a dwelling. On the other 
hand, extensions of consumer credit not 
secured by a dwelling are not counted 
towards the number of credit extensions 
secured by a dwelling. For example, if in 
1983 a person extends credit not secured 
by a dwelling 8 times and credit secured 
by a dwelling 3 times, it is not a creditor. 

6. Effect of satisfying one test Once 
one of the numerical tests is satisfied. 
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the person is also a creditor for the other 
type of credit. For example, in 1983 a 
person extends consumer credit secured 
by a dwelling 5 times. That person is a 
creditor for all succeeding credit 
extensions, whether they involve credit 
secured by a dwelling or not. 

7. Trusts. In the case of credit 
extended by trusts, each individual trust 
is considered a separate entity for 
purposes of applying the criteria. For 
example: 

• A bank is the trustee for 3 trusts: 
Trust A makes 15 extensions of 
consumer credit annually; Trust B 
makes 10 extensions of consumer 
credit annually; and Trust C makes 
30 extensions of consumer credit 
annually. Only Trust C is a creditor 
for purposes of the regulation. 

With regard to the trusteed status, see 
the commentary to § 226.2(a)(3). 

Paragraph 2(o)(17)(ji). ~ 

1. Arranger of credit . A person who is 
an arranger of credit under 5 226.2(a)(3) 
is a creditor. The disclosures made by 
the arranger should be based on the 
assumption that the arranger and the 
non-professional extender of credit are 
the same person. See the commentary to 
5 226.3(a)(3). 

Paragraph 2(o)(17)(iv). 

1. Card issuers subject to Subpart B. 
Section 226.2(a)(17)(iv) makes certain 
card issuers creditors for purposes of the 
open-end credit provisions of the 
regulation. This includes, for example, 
the issuers of so-called travel and 
entertainment cards that expect 
repayment at the first billing and do not 
impose a finance charge. Since all 
disclosures are to be made only as 
applicable, such card issuers would omit 
finance charge disclosures. Other 
provisions of the regulation regarding 
such areas as scope, definitions, 
determination of which charges are 
finance charges. Spanish language 
disclosures, record retention, and use of 
model forms, also apply to such card 
issuers. 

Paragraph 2(a)(17)(v). 

1. Card issuers subject to Subparts B 
andC. Section 226.2(a)(17)(v) includes 
as creditors card issuers extending 
closed-end credit in which there is a 
finance charge or an agreement to pay in 
more than 4 installments. These card 
issuers are subject to the appropriate 
provisions of Subparts B and C, as well 
as to the general provisions. 

2(a)(J8) "Downpayment”. 

1. Allocation. If a consumer makes a 
lump-sum payment, partially to reduce 
the cash price and partially to pay 
prepaid finance charges, only the 
portion attributable to reducing the cash 
price is part of the downpayment. 


2. Pick-up payments. Creditors may 
treat the deferred portion of the down- 
payment. often referred to as M pick-up 
payments,” in a number of ways. If the 
pick-up payment is treated as part of the 
downpayment: 

• It Is subtracted in arriving at the 
amount financed under 5 226.18(b). 

• It may. but need not, be reflected in 
the payment schedule under 

S 226.16(g). 

If the pick-up payment does not meet 
the definition (for example, If it is 
payable after the second regularly 
scheduled payment) or if the creditor 
chooses not to treat it as part of the 
downpayment: 

• It must be included in the amount 
financed. 

• It must be shown in the payment 
schedule. 

Whichever way the pick-up payment 
is treated, the total of payments under 
S 226.18(h) must equal the sum of the 
payments disclosed under $ 226.18(g). 

2(q)( 19) "Dwelling”. 

1. Scope . A dwelling need not be the 
consumer's principal residence to fit the 
definition and thus a vacation or second 
home could be a dwelling. However, for 
purposes of the definition of residential 
mortgage transaction and the right to 
rescind, a dwelling must be the principal 
residence of the consumer. See the 
commentary to 55 226.2(a)(24) t 226.15. 
and 226.23. 

2. Use as a residence. Mobile homes, 
boats, and trailers are dwellings if they 
are in fact used as residences, just as 
are condominium and cooperative units. 
Recreational vehicles, campers, and the 
like not used as residences are not 
dwellings. 

3. Relation to exemptions. Any 
transaction involving a security interest 
in a consumer's principal dwelling (as 
well as in any real property) remains 
subject to the regulation despite the 
general exemption In 5 226.3(b) for 
credit extensions over $25,000. 

2(qK20) “Open-endcredit”. 

1. General 1 This definition describes 
the characteristics of open-end credit 
(for which the applicable disclosure and 
other rules are contained in Subpart B). 
as distinct from closed-end credit. Open- 
end credit is consumer credit that is 
extended under a plan and meets all3 
criteria set forth in the definition. 

2. Existence of a plan. The definition 
requires that there be a plan, which 
connotes a contractual arrangement 
between the creditor and the consumer. 
Some creditors offer programs 
containing a number of different credit 
features. The consumer has a single 
account with the institution that can be 
accessed repeatedly via a number of 


sub-accounts established for the 
different program features and rate 
structures. Some features of the program 
might be used repeatedly (for example, 
an overdraft line) while others might be 
used infrequently (such as the part of 
the credit line available for secured 
credit). If the program as a whole is 
subject to prescribed terms and 
otherwise meets the definition of open- 
end credit, such a program would be 
considered a single, multi-featured plan. 

3. Repeated transactions. Under this • 
criterion, the creditor must reasonably 
contemplate repeated transactions. This 
means that the credit plan must be 
usable from time to time and the 
creditor must legitimately expect that 
there will be repeat business rather than 
a one-time credit extension. The creditor 
must expect repeated dealings with the 
consumer under the credit plan as a 
whole, and need not believe the 
consumer will reuse a particular feature 
of the plan. A standard based on 
reasonable belief by a creditor 
necessarily includes some margin for 
judgmental error. The fact that a 
particular consumer does not return for 
further credit extensions does not 
prevent a plan from having been 
properly characterized as open-end. For 
example, if much of the customer base 
of a clothing store makes repeat 
purchases, the fact that some consumers 
only use the plan once would not afTect 
the characterization of the store's plan 
as open-end credit. The criterion 
regarding repeated transactions is a 
question of fact to be decided In the 
context of the creditor's type of business 
and the creditor's relationship with the 
consumer. For example: 

• It would be more reasonable for a 
thrift institution chartered for the 
benefit of its members to 
contemplate repeated transactions 
with a member, than for a seller of 
aluminum siding to make the same 
assumption about its customers. 

• It would be more reasonable for a 
bank to make advances from a line 
of credit for the purchase of an 
automobile than for an automobile 
dealer to sell a car under an open- 
end plan. 

4. Finance charge on an outstanding 
balance. The requirement that a finance 
charge may be computed and imposed 
from time to time on the outstanding 
balance means that there is no specific 
amount financed for the plan for which 
the finance charge, total of payments, 
and payment schedule can be 
calculated. A plan does not meet this 
criterion if there is no possibility that a 
periodic finance charge will be imposed 
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on the outstanding balance. Some plans, 
such as certain “china club" plans, 
feature frec-ride periods if the consumer 
pays all or a specified portion of the 
outstanding balance within a given time 
period. For example, the creditor might 
not impose finance charges in any 
month in which the consumer pays Wo 
of the balance. Thus, a plan could meet 
this finance charge criterion even though 
the consumer actually pays no finance 
charges during the existence of the plan 
because the consumer takes advantage 
of the option to pay the balance (either 
in its entirety or in installments) within 
the time necessary to avoid finance 
charges. 

5. Reusable line . The total amount of 
credit that may be extended during the 
existence of an open-end plan is 
unlimited because available credit is 
generally replenished as earlier 
advances are repaid. A line of credit is 
self-replenishing even though the plan 
itself has a fixed expiration date, as long 
as during the plan's existence the 
consumer may use the line, repay, and 
reuse the credit without specific 
approval for each extension (beyond 
verification, for example, of credit 
information such as the consumer's 
continued income and employment 
status or of information for security 
purposes). This criterion of unlimited 
credit distinguishes open-end credit 
from a series of advances made 
pursuant to a closed-end credit loan 
commitment. For example: 

• Under a closed-end commitment, 
the creditor might agree to lend a 
total of $10,000 in a series of 
advances as needed by the 
consumer. When a consumer has 
borrowed the full $10,000. no more 
is advanced under that particular 
agreement, even if there has been 
repayment of a portion of the debt. 

This criterion does not mean that the 
creditor must establish a specific credit 
limit for the line of credit or that the line 
of credit must always be replenished to 
its original amount. The creditor may 
reduce a credit limit or refuse to extend 
new credit in a particular case due to 
changes in the economy, the creditor's 
financial condition, or the consumer's 
creditworthiness. While consumers 
should have a reasonable expectation of 
obtaining credit as long as they remain 
current and within any preset credit 
limits, further extensions, of credit need 
not be an absolute right in order for the 
plan to meet the self-replenishing 
criterion. 

0. Open-end real estate mortgages. 
Some credit plans call for negotiated 
advances under so-called open-end real 
estate mortgages. Each such plan must 


be independently measured against the 
definition of open-end credit, regardless 
of the terminology used in the industry 
to describe the plan. The fact that a 
particular plan is called an open-end 
real estate mortgage, for example, does 
not, by itself, mean that it is open-end 
credit under the regulation. 

2(a)(21) “Periodic rate". 

1. Basis . The periodic rate may be 
stated as a percentage (for example. 

1 per month) or as a decimal 
equivalent (for example. .015 monthly). 

It may be based on any portion of a year 
the creditor chooses. Some creditors use 
Wso of an unnual rate as their periodic 
rate. These creditors: 

• May disclose a Wao rate as a 
"daily" periodic rate, withput 
further explanation, if it is in fact 
only applied 360 days per year. But 
If the creditor applies that rate for 
365 days, the creditor must note that 
fact and. of course, disclose the true 
annual percentage rate. 

• Would nave to apply the rate to the 
balance to disclose the annual 
percentage rate with the degree of 
accuracy required in the regulation 
(that is. within Mi of 1 percentage 
point of the rate based on the actual 
365 days in the year). 

Z Transaction charges. "Periodic 
rate" does not include initial one-time 
transaction charges, even if the charge is 
computed as a percentage of the 
transaction amount 

2(a)(22) “Person". 

\. Joint ventures. A joint venture is an 
organization and is therefore a person. 

Z Attorneys. An attorney and his or 
her client are considered to be the same 
person for purposes of this regulation 
when the attorney is acting within the 
scope of the attorney-client relationship 
with regard to a particular transaction. 

3. Trusts . A trust and its trustee are 
considered to be the same person for 
purposes of this regulation. 

2(a)(23) “Prepaid finance charge". 

1. General. Prepaid finance charges 
must be taken Into account under 
3 228.18(b) in computing the disclosed 
amount financed, and must be disclosed 
if the creditor provides an itemization of 
the amount financed under 3 220.18(c). 

Z Examples. Common examples of 
prepaid finance charges include: 

• Buyer's points. 

• Service fees. 

• Loan fees. 

• Finder's fees. 

• Loan guarantee insurance. 

• Credit investigation fees. 

However, in order for these or any 

other finance charges to be considered 
prepaid, they must either be paid 
separately In cash or check or withheld 
from the proceeds. 


3. Exclusions . "Add-on" and 
"discount" finance charges are not 
prepaid finance charges for purposes of 
this regulation. Finance charges are not 
“prepaid" meroly because they are 
precomputed, whether or not a portion 
of the charge will be rebated to the 
consumer upon prepayment. See the 
commentary to 3 228.18(b). 

2(a)(24) “Residential mortgage 
transaction”. 

1. Relation to other sections. This 
term is important in 5 provisions In the 
regulation: 

• Section 226.4(c)(7)—exclusions from 
the finance charge. 

• Section 226.15(f)—exemption from 
the right of rescission. 

• Section 228.18(q)—whether or not 
the obligation is assumable. 

• Section 226.19—special timing rules. 

• Section 228.23(f)—-exemption from 
the right of rescission. 

2. Lien status. The definition is not 
limited to first lien transactions. For 
example, a consumer might assume a 
paid-down first mortgage (or borrow 
part of the purchase price) and borrow 
the balance of the purchase price from a 
creditor who takes a second mortgage. 
The second mortgage transaction is a 
"residential mortgage transaction" if the 
dwelling purchased is the consumer's 
principal residence. 

3. Principal dwelling. A consumer can 
only have one principal dwelling at a 
time. Thus, a vacation or other second 
home would not be a principal dwelling. 
However, if a consumer buys or builds a 
new dwelling that will become the 
consumer's principal dwelling within a 
year or upon the completion of 
construction, the new dwelling is 
considered the principal dwelling for 
purposes of applying this definition to a 
particular transaction. See the 
commentary to 53 228.15(a) and 
228.23(a). 

4. Construction financing. If a 
transaction meets the definition of a 
residential mortgage transaction and the 
creditor chooses to disclose it as several 
transactions under $ 226.17(c)(6). each 
one is considered to be a residential 
mortgage transaction, even if different 
creditors are involved. For example: 

• The creditor makes a construction 
loan to finance the initial 
construction of the consumer's 
principal dwelling, and the loan will 
be disbursed in 5 advances. The 
creditor gives 6 sets of disclosures 
(5 for the construction phase and 1 
for the permanent phase). Each one 
is a residential mortgage 
transaction. 

• One creditor finances the initial 
construction of the consumer's 
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principal dwelling and another 
creditor makes a loan to satisfy the 
construction loan and provide 
permanent financing. Doth 
transactions are residential 
mortgage transactions. 

2(a)(25) 'Security interest". 

1. Threshold test The threshold test is 
whether a particular interest in property 
is recognized as a security interest 
under applicable law. The regulation 
does not determine whether a particular 
interest is a security interest under 
applicable law. If the creditor is unsure 
whether a particular interest is a 
security interest under applicable law 
(for example, if statutes and case law 
are either silent or inconclusive on the 
issue), the creditor may at its option 
consider such interests as security 
interests for Truth in Lending purposes. 
However, the regulation and the 
commentary do exclude specific 
interests, such as after-acquired 
property and accessories, from the 
scope of the definition regardless of 
their categorization under applicable 
law, and these named exclusions may 
not be disclosed as security interests 
under the regulation. 

2. Exclusions . The general definition 
of security interest excludes three 
groups of interests: Incidental interests, 
interests in after-acquired property, and 
interests that arise solely by operation 
of law. These interests may not be 
disclosed with the disclosures required 
under $ 226.18. but the creditor is not 
precluded from preserving these rights 
elsewhere in the contract documents, or 
invoking and enforcing such rights, if it 
is otherwise lawful to do so. 

3. Incidental interests. Incidental 
interests in property that are not 
security interests include, among other 
things: 

• Assignment of rents. 

• Right to condemnation proceeds. 

• Interests in accessories and 
replacements. 

• Interests in escrow accounts, such 
as for taxes and insurance. 

• Waiver of homestead or personal 
property rights. 

The notion of an “incidental interest 1 ' 
does not encompass an explicit security 
interest in an insurance policy if that 
policy is the primary collateral for the 
transaction—for example, in an 
insurance premium financing 
transaction. 

4. Operation of Jaw. Interests that 
arise solely by operation of law are 
excluded from the general definition. 
Also excluded are interests arising by 
operation of law that are merely 
repeated or referred to In the contract. 
However, if the creditor has an interest 


that arises by operation of law, such as 
a vendor's lien, and takes un 
independent security Interest in the 
same property, such as a UCC security 
interest, the latter interest is 8 
disclosable security interest unless 
otherwise provided 

5. Rescission rules. Security interests 
that arise solely by operation of law are 
security interests for purposes of 
rescission. Examples of such interests 
are mechanics’ and materialmen's liens. 

2(b) Rules of construction. 

1. Footnotes. Footnotes are used 
extensively in the regulation to provide 
special exceptions and more detailed 
explanations and examples. Material 
that appears in a footnote has the same 
legal weight as material in the body of 
the regulation. 

References 

Statute: Sec. 103. 

Other sections: None. 

Other regulations: Regulation E (12 
CFR 205.2(d)). 

Previous regulation: 5 5 226.2. 228.8, 
and 226.9. 

1981 changes: Section 226.2 
implements amended § 103 of the act. 
Separate definitions for “comparative 
index of credit cost." “discount,* 4 
“organization,” “period." “real 
property," “real property transaction," 
“regular price." and "surcharge" have 
been deleted. The definitions relating 
specifically to consumer teases are now 
found in the separate consumer leasing 
regulation, Regulation M (12 CFR Part 
213]. 

Several terms are now defined 
elsewhere In the regulation or 
commentary rather than in 5 228.2. For 
example, "finance charge" is described 
and explained in 5 226.4. and 
“agricultural purpose" is discussed in 
the commentary to 5 226.3. Some terms, 
such as "unauthorized use." are now 
defined as part of the substantive 
sections to which they apply. Other 
terms previously defined, such us 
customer "organization," are merged 
into new definitions. Section 228.2 
contains new definitions for "arranger of 
credit," "business day," “closed-end 
credit," "consumer," "consummation." 
“downpayment," “prepaid finance 
charge," and “residential mortgage 
transaction." 

The major changes in the definitions 
are as follows: 

“Arranger of credit" has a 
significantly different meaning. It 
reflects the statutory amendment that 
limits “arrangers" to those who 
regularly arrange credit extensions for 
persons who are not themselves 
creditors. 


"Billing cycle" largely restates the 
prior definition, but requires cycles to be 
regular, and allows the four-day 
variance to be measured from a regular 
day as well as date. The definition also 
incorporates an interpretation that 
cycles may be no longer than quarterly. 

“Business day" is new in the sense 
that the term previously appeared only 
in a footnote to the rescission provision, 
but it is now of general applicability. 

The general rule that it is a day when 
the creditor is open for business is new, 
but the rule for rescission purposes is 
the same as in the previous regulation. 

“Cash price" now explicitly permits 
inclusion of various incidental charges 
imposed equally in cash and credit 
transactions. 

“Consumer" has a narrower meaning 
in that guarantors, sureties, and 
endorsers are excluded from the genera) 
definition. 

"Consumer credit" reflects the new 
statutory exemption for agricultural 
credit. 

“Consummation" is a significant 
departure from longstanding 
interpretations of the previous 
definition. It now focuses only on the 
time the consumer becomes 
contractually obligated, rather than the 
time the consumer pays a nonrefundable 
fee or suffers an economic penalty for 
failing to go forward with the credit 
transaction. 

“Credit" generally parallels the 
previous definition, but modifies the 
previous interpretations of the definition 
by excluding more transactions. 

“Creditor" reflects the statutory 
amendments to the act that were 
intended to eliminate the problem of 
multiple creditors in a transaction. The 
“regularly" standard is still used, but it 
is now defined in terms of the frequency 
of the credit extensions. The new 
definition also requires that there be a 
written agreement to pay in more than 4 
installments if no finance charge is 
imposed. Finally, the obligation must be 
initially payable to a person for that 
person to be the creditor. 

“Dwelling" reflects the statutory 
amendment that expanded the scope of 
the definition to include any residential 
structure, whether or not it is real 
property under state law. 

“Open-end credit” reflects the 
amended statutory definition requiring 
that the creditor reasonably contemplate 
repeated transactions. The new 
definition no longer requires the 
consumer to have the privilege of paying 
either in installments or in full. 

“Periodic rate" combines the previous 
definitions of “period" and "periodic 
rate" with clarification in the 
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commentary concerning transaction 
charges and 360-day-year factors. 

"Security interest" Is much narrower 
than the previous definition. Reflecting 
the legislative history of the 
simplification amendments, incidental 
interests are expressly excluded from 
the definition. Except for purposes of 
rescission, interests that arise solely by 
operation of law are also excluded. 

Section 226.3—Exempt Transactions 

3(a) Business . commercial\ 
agricultural, or organizational credit 

1. Primary purposes. A creditor must 
determine in each case if the transaction 
is primarily for an exempt purpose. If 
some question exists as to the primary 
purpose for a credit extension, the 
creditor is. of course, free to make the 
disclosures, and the fact that disclosures 
are made under such circumstances is 
not controlling on the question of 
whether the transaction was exempt. 

2. Factors. In determining whether 
credit to finance an acquisition—such as 
securities, antiques, or art—is primarily 
for business or commercial purposes (as 
opposed to a consumer purpose), the 
following factors should be considered: 

• The relationship of the borrower's 
primary occupation to the 
acquisition. The more closely 
related, the more likely it is to be 
business purpose. 

• The degree to which the borrower 
will personally manage the 
acquisition. The more personal 
involvement there is, the more likely 
it is to be business purpose. 

• The ratio of income from the 
acquisition to the total income of 
the borrower. The higher the ratio, 
the more likely it is to be business 
purpose. 

• The size of the transaction. The 
larger the transaction, the more 
likely it is to be business purpose. 

• The borrower’s statement of 
purpose for the loan. 

Examples of business-purpose credit 
include: 

• A loan to expand a business, even if 
it is secured by the borrower's 
residence or personal property. 

• A loan to improve a principal 
residence by putting in a business 
office. 

• A business account used 
occasionally for consumer purposes. 

Examples of consumer-purpose credit 
include: 

• Credit extensions by a company to 
its employees or agents if the loans 
are used for personal purposes. 

• A loan secured by a mechanic's 
tools to pay a child's tuition. 

• A personal account used 


occasionally for business purposes. 

3. Non-owneroccupied rental 
property : Credit extended to acquire, 
improve, or maintain rental property 
(regardless of the number of housing 
units) that is not owner-occupied is 
deemed to be for business purposes. 

This includes, for example, the 
acquisition of a warehouse that will be 
leased or a single-family house that will 
be rented to another person to live in. If 
the owner expects to occupy the 
property for more than 14 days during 
the coming year, the property cannot be 
considered non-owner-occupied and this 
special rula will not apply. For example, 
a beach house that the owner will 
occupy for a month in the coming 
summer and rent out the rest of the year 
is owner occupied and is not governed 
by this special rule. Sec Comment 3(a)- 

4. however, for rules relating to owner- 
occupied rental property. 

4. Owner-occupied rental property. If 
credit Is extended to acquire, improve, 
or maintain rental property that is or 
will be owner-occupied within the 
coming year, different rules apply: 

• Credit extended to acquire the 
rental property is deemed to be for 
business purposes if it contains 
more than 2 housing units. 

• Credit extended to improve or 
maintain the rental property is 
deemed to be for business purposes 
if it contains more than 4 housing 
units. Since the amended statute 
defines "dwelling'' to include 1 to 4 
housing units, this rule preserves 
the right of rescission for credit 
extended for purposes other than 
acquisition. 

Neither of these rules means that an 
extension of credit for property 
containing fewer than the requisite 
number of units is necessarily consumer 
credit. In such cases, the determination 
of whether it is business or consumer 
credit should be made by considering 
the factors listed in Comment 3(a)-2. 

5. Business credit later refinanced. 
Business-purpose credit that is exempt 
from the regulation may later be 
rewritten for consumer purposes. Such a 
transaction is consumer credit requiring 
disclosures only if the existing 
obligation is satisfied and replaced by a 
new obligation made for consumer 
purposes undertaken by the same 
obligor. 

6. Agricultural purpose. An 
"agricultural purpose" includes the 
planting, propagating, nurturing, 
harvesting, catching, storing, exhibiting, 
marketing, transporting, processing, or 
manufacturing of food, beverages 
(including alcoholic beverages), flowers, 
trees, livestock, poultry, bees, wildlife, 


fish, or shellfish by a natural person 
engaged in fanning, fishing, or growing 
crops, flowers, trees, livestock, poultry, 
bees, or wildlife. The exemption also 
applies to a transaction involving real 
property that includes a dwelling (for 
example, the purchase of a farm Mth a 
homestead) if the transaction is 
primarily for agricultural purposes. 

7. Organizational credit. The 
exemption for transactions in which the 
borrower is not a natural person applies, 
for example, to loans to corporations, 
partnerships, associations, churches, 
unions, and fraternal organisations. The 
exemption applies regardless of the 
purpose of the credit extension and 
regardless of the fact that a natural 
person may guarantee or provide 
security for the credit 

8. Land trusts. Credit extended for 
consumer purposes to a land trust is 
considered to be credit extended to a 
natural person rather than credit 
extended to an organization. In some 
jurisdictions, a financial institution 
financing a residential real estate 
transaction for an individual uses a land 
trust mechanism. Title to the property is 
conveyed to the land trust for which the 
financial institution itself is trustee. The 
underlying installment note is executed 
by the financial institution in its 
capacity as trustee and payment is 
secured by a trust deed, reflecting title 
in the financial institution as trustee. In 
some instances, the consumer executes 
a personal guaranty of the indebtedness. 
The note provides that it Is payable only 
out of the property specifically 
described in the trust deed and that the 
trustee has no personal liability on the 
note. Assuming the transactions are for 
personal, family, or household purposes, 
these transactions are subject to the 
regulation since in substance (if not 
form) consumer credit is being extended. 

3(b) Credit over $25,000 not secured 
by real property or a dwelling. 

1. Coverage . Since a mobile home can 
be a dwelling under i 226.2{a)(19), this 
exemption does not apply to a credit 
extension secured by a mobile home 
used or expected to be used as the 
principal dwelling of the consumer, even 
if the credit exceeds $25,000. A loan 
commitment for closed-end credit in 
excess of $25,000 is exempt even though 
the amounts actually drawn never 
actually reach $25,000. 

2. Open end credit An open-end 
credit plan is exempt under i 226.3(b) 
(unless secured by real property or 
personal property used or expected to 
be used as the consumer’s principal 
dwelling) if either of the following 
conditions is met: 

• The creditor makes a firm 
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commitment to lend over $25,000 
with no requirement of additional 
credit information for any advances. 

• The initial extension of credit on the 
line exceeds $25,000. 

3. Refinanced obligations. A closed- 
end lodh for over $25,000 may later be 
rewritten for less than $25,000 or a 
security interest in real property may be 
added to an extension of credit for over 
$25,000. Such a transaction is consumer 
credit requiring disclosures only if the 
existing obligation is satisfied and 
replaced by a new obligation made for 
consumer purposes undertaken by the 
same obligor. 

3(c) Public utility credit. 

t. Examples. Examples of public 
utility services include: 

• Gas. water, or electrical services. 

• Cable television services. 

• Installation of new sewer lines, 
water lines, conduits, telephone 
poles, or metering equipment in an 
area not already serviced by the 
utility. 

The exemption does not apply to 
extensions of credit, for example: 

• To purchase appliances such as gas 
or electric ranges, grills, or 
telephones. 

• To finance home improvements 
such as new heating or air 
conditioning systems. 

3(d) Securities or commodities . 
accounts. 

1. Coverage. This exemption docs not 
apply to a transaction with a broker 
registered solely with the state, or to a 
separate credit extension in which the 
proceeds are used to purchase 
securities. 

3(c) Home fuel budget plans. 

1. Definition. Under a typical home 
fuel budget plan, the fuel dealer 
estimates the total cost of fuel for the 
season, bills the customer for an average 
monthly payment, and makes an 
adjustment in the final payment for any 
difference between the estimated and 
the actual cost of the fuel. Fuel is 
delivered as needed, no finance charge 
is assessed, and the customer may 
withdraw from the plan at any time. 
Under these circumstances, the 
arrangement Is exempt from the 
regulation, even if a charge to cover the 
billing costs is imposed. 

References 

Statute: Secs. 103 (s) and (t) and 104. 

Other sections: 5 226.12 (a) and (b). 

l*rv\ ious regulation: § 226.3 and 
Interpretations §5226.301 and 226.302. 

1931 changes: The business credit 
exemption has been expanded to 
include credit for agricultural purposes. 
The rule of Interpretation § 226.302, 


concerning credit relating to structures 
containing more than 4 housing units, 
has been modified and somewhat 
expanded by providing more exclusions 
for transactions involving rental 
property. 

The exemption for transactions above 
$25,000 secured by real estate has been 
narrowed: all transactions secured by 
the consumer's principal dwelling (even 
if not considered real property) are now 
subject to the regulation. 

The public utility exemption now 
covers the financing of the extension of 
a utility into an area not earlier served 
by the utility, in addition to the 
financing of services. 

The securities credit exemption has 
been extended to broker-dealers 
registered with the CFTC as well as the 
SEC 

A new exemption has been created 
for home fuel budget plans. 

Section 223.4—Finance Charge 

4(a) Definition. 

1. Charges in comparable cash 
transactions. Charges Imposed 
uniformly in cash and credit 
transactions are not finance charges. In 
determining whether an item is a 
finance charge, the creditor should 
compare the credit transaction in 
question with a similar cash transaction. 
A creditor financing the sale of property 
or services may compare charges with 
those payable in a similar cash 
transaction by the seller of the property 
or service. For example, the following 
items are not finance charges: 

• Taxes, license fees, or registration 
fees paid by both cash and credit 
customers. 

• Discounts that are available to cash 
and credit customers, such as 
quantity discounts. 

• Discounts available to a particular 
group of consumers because they 
meet certain criteria, such as being 
members of an organization or 
having accounts at a particular 
financial institution. This is the case 
even if an individual must pay cash 
to obtain the discount, provided 
credit customers who are members 
of the group and don't qualify for 
the discount pay no more than the 
non-member cash customers. 

• Charges for a service policy, auto 
club membership, or policy of 
insurance against latent defects 
offered to or required of both cash 
and credit customers for the same 
price. 

In contrast, the following items are 
finance charges: 

• Inspection and handling fees for the 
staged disbursement of construction 


loan proceeds. 

• Fees for preparing a Truth in 
Lending disclosure statement. 

• Charges for a required maintenance 
or service contract imposed only in 
a credit transaction. 

If the charge in a credit transaction 
exceeds the charge imposed in a 
comparable cash transaction, only the 
difference is a finance charge. For 
example: 

• If an escrow agent is used in both 
cash and credit sales of real estate 
and the agent's charge is $100 in a 
cash transaction and $150 in a 
credit transaction, only $50 is a 
finance charge. 

2. Costs of doing business. Charges 
absorbed by the creditor as a cost of 
doing business are not finance charges, 
even though the creditor may take such 
costs into consideration in determining 
the Interest rate to be charged or the 
cash price of the property or service 
sold. However, if the creditor separately 
imposes a charge on the consumer to 
cover certain costs, the charge is a 
finance charge if it otherwise meets the 
definition. For example: 

• A discount imposed on a credit 
obligation when it is assigned by a 
seller-creditor to another party is 
not a finance charge as long os the 
discount is not separately imposed 
on the consumer. (See § 226.4(b)(6).) 

3. Charges by third parties. Charges 
imposed by someone other than the 
creditor for services that are not 
required by the creditor are not finance 
charges. For example: 

• A fee charged by a loan broker to a 
consumer, provided the creditor 
does not require the use of a broker 
(even if the creditor knows of the 
loan broker's involvement or 
compensates the loan broker). 

• A tax imposed by a slate or other 
governmental body on the credit 
transaction that is payable by the 
consumer (even if the tax is 
collected by the creditor). 

4. Forfeitures of interest. If the 
creditor reduces the interest rate it pays 
or stops paying interest on the 
consumer's deposit account or ony 
portion of it for the term of a credit 
transaction (including, for example, an 
overdraft on a checking account or a 
loan secured by a certificate of deposit), 
the interest lost is a finance charge. (See 
the commentary to § 226.4(c)(6).) For 
example: 

• A consumer borrows S5.0CX) for 90 
days and secures It with a $10,000 
certificate of deposit paying 15% 
interest. The creditor charges the 
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consumer and interest rate of 6% on 
the loan and stops paying interest 
on $5,000 of the $10,000 certificate 
for the term of the loan. The interest 
lost is a finance charge and must be 
reflected in the annual percentage 
rate on the loan. 

However, the consumer must be 
entitled to the interest that is not paid in 
order for the lost interest to be a finance 
charge. For example: 

• A consumer wishes to buy from a 
financial institituion a $10,000 
certificate of deposit paying 15% 
interest but has only $4,000. The 
financial institution offers to lend 
the consumer $6,000 at an interest 
rate of 6%. but will pay the 15% 
interest only on the amount of the 
consumer's deposit. $4,000. The 
creditor's failure to pay interest on 
the SO.OOO does not result in an 
additional finance charge on the 
extension of credit, provided the 
consumer is entitled by the deposit 
agreement with the financial 
institution to interest only on the 
amount of the consumer's deposit. 

• A consumer enters into a combined 
time deposlt/credit agreement with 
a financial institution that 
establishes a time deposit account 
and an open-end line of credit The 
line of credit may be used to borrow 
against the funds in the time 
deposit. The agreement provides for 
an interest rate on any credit 
extension of, for example, 1%. In 
addition, the agreement states that 
the consumer will pay 0% interest 
on the amount of the time deposit 
that corresponds to the amount of 
the credit extension(s). The interest 
that is not paid on the time deposit 
by the financial institution is not a 
finance charge (and therefore does 
not affect the annual percentage 
rate computation). 

4(b) Examples of finance charges. 

1. Relationship to other provisions. 
Charges or fees shown as examples of 
finance charges in 8 226.4(b) may be 
excludable under 8 226.4(c), (d). or (e). 
For example: 

• Premiums for credit life insurance, 
shown as an example of a finance 
charge under § 226.4(b)(7). may be 
excluded if the requirements of 

8 226.4(d)(1) are met 

• Appraisal fees mentioned in 

S 226.4(b)(4) are excluded for real 
property or residential mortgage 
transactions under 8 226.4(c)(7). 

Paragraph 4(b)(2). 

1. Checking account charges. The 
checking or transaction account charges 
discussed in 8 226.4(b)(2) include, for 
example, the following situations: 


• An account with an overdraft line of 
credit incurs a $4.50 service charge 
while an account without a credit 
feature has a $2.50 service chaige; 
the $2.00 difference is a finance 
charge. If the difference is not 
related to account activity, 
however, it may be excludable as a 
participation fee. (See the 
commentary to 8 226.4(c)(4).) 

• A service charge of $5.00 for each 
item that triggers an overdraft credit 
line is a finance charge. However, a 
charge imposed uniformly for any 
item that overdraws a checking 
account, regardless of whether the 
Hems are paid or returned and 
whether the account has a credit 
feature or not, is not a finance 
charge. 

Paragraph 4(b)(3). 

1. Assumption fees. The assumption 
fees mentioned in 8 228.4(b)(3) are 
finance charges only when the 
assumption occurs and the fee is 
imposed on the new buyer. The 
assumption fee is a finance charge in the 
new buyer's transaction. 

Paragraph 4(b)(5). 

1. Credit loss insurance. Common 
examples of the insurance against credit 
loss mentioned in 6 226.4(b)(5) are 
mortgage guaranty insurance, holder in 
due course insurance, and repossession 
insurance. Such premiums must be 
included in the finance charge only for 
the period that the creditor requires the 
insurance to be maintained. 

Paragraphs 4(b) (7) and (8). 

1. Pre-existing insurance policy. The 
insurance discussed in 8 226.4(b) (7) and 
(8) does not include an insurance policy 
(such as a life or an automobile collision 
insurance policy) that is already owned 
by the consumer, even if the policy is 
assigned to or otherwise made payable 
to the creditor to satisfy an insurance 
requirement. Such a policy is not 
"written in connection with" the 
transaction, as long as the insurance 
was not purchased for use in that credit 
extension, since it was previously 
owned by the consumer. 

2. Insurance written after 
consummation . In closed-end credit 
transactions, insurance sold after 
consummation is not "written in 
connection with" the credit transaction 
if the insurance is written because of the 
consumer's default (for example, by 
failing to obtain or maintain required 
property insurance) or because the 
consumer requests insurance after 
consummation (although credit sale 
disclosures may be required for the 
insurance if it is financed). 

3. Substitution of life insurance . The 
premium for a life insurance policy 


purchased and assigned to satisfy a 
credit life insurance requirement must 
be included in the finance charge, but 
only to the extent of the cost of the 
credit life insurance if purchased from 
the creditor or the actual cost of the 
policy (if that is less than the cost of the 
insurance available from the creditor). If 
the creditor does not offer the required 
insurance, the premium to be included in 
the finance charge is the cost of a policy 
of insurance of the type, amount, and 
term required by the creditor. 

4. Other insurance. Fees for required 
insurance not of the types described in 
8 226.4(b) (7) and (8) are finance charges 
and are not excludable. For example: 

• The premium for a hospitalization 
insurance policy, if it is required to 
be purchased only in a credit 
transaction, is a finance charge. 

Paragraph 4(b)(9). 

1. Discounts for payment by other 
than credit. The discounts to induce 
payment by other than credit mentioned 
in 8 228.4(b)(9) include, for example, the 
following situation: 

• The seller of land offers individual 
tracts for $10,000 each. If the 
purchaser pays cash, the price is 
$9,000, but if the purchaser finances 
the tract with the seller the price is 
$10,000. The $1,000 difference is a 
finance charge for those who buy 
the tracts on credit 

2. Exception for cash discounts. 
Discounts offered to induce consumers 
to pay for property or services by cash, 
check, or other means not involving the 
use of either an open-end credit plan or 
a credit card (whether open-end or 
closed-end credit is extended on the 
card) may be excluded from the finance 
charge under 8 167(b) of the act (as 
amended by Pub. L 97-25, July 27.1981). 
The discount may be in whatever 
amount the seller desires, either as a 
percentage of the regular price (as 
defined in 8 103(z) of the act. as 
amended) or a dollar amount This 
provision applies only to transactions 
involving an open-end credit plan or a 
credit card. The merchant must offer the 
discount to prospective buyers whether 
or not they are cardholders or members 
of the open-end credit phuu The 
merchant may, however, make other 
distinctions. For example: 

• The merchant may limit the 
discount to payment by cash, and 
not offer it for payment by check or 
by use of a debit card. 

• The merchant may establish a 
discount plan that allows a 15% 
discount for payment by cash, a 10% 
discount for payment by check, and 
a 5% discount for payment by a 
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particular credit card. None of these 
discounts is a finance charge. 

Section 171(c) of the act excludes 
5 167(b) discounts from treatment as a 
finance charge or other charge for credit 
under any state usury or disclosure 
laws, 

4(c) Charges excluded from the 
finance charge . 

Paragraph 4(c)(1 ). 

1. Application fees. An application fee 
that is excluded from the finance charge 
is a charge to recover the costs 
associated with processing applications 
for credit. The fee may cover the costa of 
services such as credit reports, credit 
investigations, and appraisals. The 
creditor is free to impose the fee In only 
certain of its loan programs, such as 
mortgage loans. However, if the fee is to 
be excluded from the finance charge 
under 5 226.4(c)(1), it must be charged to 
all applicants, not just to applicants who 
are approved or who actually receive 
credit. 

Paragraph 4(c)(2). 

1. Ijalepayment charges . Late 
payment charges can be excluded from 
the finance charge under $ 226.4(c)(2) 
whether or not the person Imposing the 
charge continues to extend credit on the 
account or continues to provide property 
or services to the consumer. In 
determining whether a charge is for 
actual unanticipated late payment on a 
30-day account, for example, factors to 
be considered include: 

• The terms of the account. For 
example, is the consumer required 
by the account terms to pAy the 
account balance in full each month? 

If not. the charge may be a finance • 
charge. 

• The practices of the creditor in 
handling the accounts. For example, 
regardless of the terms of the 
account, does the creditor allow 
consumers to pay the accounts over 
a period of time without demanding 
payment in full or taking other 
action to collect? If no effort is 
made to collect the full amount due. 
the charge may be a finance charge. 

Section 226.4(c)(2) applies to late 
payment charges imposed for failure to 
make payments as agreed, as well a 
failure to pay an account in full when 
due. 

2. Other excluded charges. Charges 
for “delinquency, default or a similar 
occurrence** include, for example, 
charges for reinstatement of credit 
privileges or for summitting as payment 
a check that is later returned unpaid. 

Paragraph 4(c)(3). 

1. Assessing interest an an overdraft 
balance. A charge on an overdraft 
balance computed by applying a rate of 


interest to the amount of the overdraft is 
not o finance charge, even though the 
consumer agrees to the charge in the 
account agreement, unless the financial 
institution agrees in writting that it will 
pay such items. 

Paragraph 4(c)(4). 

t. Participation fees. The participation 
fees mentioned in $ 228.4(c)(4) do not 
necessarily have to be formal 
membership fees, nor are they limited to 
credit card plans. The provision applies 
to any credit plan in which payment of a 
fee is a condition of access to the plan 
itself, but it does not apply to fees 
imposed separately on individual 
closed-end transactions. The fee may be 
charged on a monthly or other periodic 
basis as well as annually; however, 
minimum monthly charges or other 
charges based on current account 
activity are not excluded from the 
finance charge by i 226.4(c)(4). (See the 
commentary to $ 228.4(b)(2).) 

Paragraph 4(c)(5). 

1. Seller's points. The seller's points 
mentioned in S 226.4(c)(5) include any 
charges imposed by the creditor upon 
the non-creditor seller of property for 
providing credit to the buyer or for 
providing credit on certain terms. These 
charges are excluded from the finance 
charge even if they are passed on to the 
buyer, for example, in the form of a 
higher sales price. Seller's points are 
frequently involved in real estate 
transactions guaranteed or insured by 
governmental agencies. A “commitment 
fee" paid by a non-creditor seller (such 
as a real estate developer) to the 
creditor should be treated as seller's 
points. Buyer's points (that is, points 
charged to the buyer by the creditor), 
however, are finance charges. 

Paragraph 4(c)(6). 

1. Lost interest Certain federal and 
slate laws mandate a percentage 
differential between the interest rate 
paid on a deposit and the rate charged 
on a loan secured by that deposit. In 
some situations because of usury limits 
the creditor must reduce the interest rate 
paid on the deposit and. as a result, the 
consumer loses some of the interest that 
would otherwise have been earned. 
Under { 226.4(c)(6), such “lost interest" 
need not be included in the finance 
charge. This rule applies only to an 
interest reduction imposed because a 
rate differential is required by law and a 
usury limit precludes compliance by any 
other means. If the creditor imposes a 
differential that exceeds that required, 
only the lost interest attributable to the 
excess amount is a finance charge. (See 
the commentary to $226.4(a).) 

Paragraph 4(c)(7). 

1. Real estate or residential mortgage 
transaction charges. The list of charges 


in 5 226.4(c)(7) applies both to 
residential mortgage transactions 
(which may include, for example, the 
purchase of a mobile home) and to other 
transactions secured by real estate. The 
fees are excluded from the finance 
charge even if the services for w hich the 
fees are imposed are performed by the 
creditor's employees rather than by a 
third party. In addition, credit report 
fees include not only the cost of the 
report itself, but also the cost of 
verifying information in the report. In all 
cases, the charges must be bona fide 
and reasonable. If a Lump sum is 
charged for several services and 
includes a charge that is not excludable 
(for example, a charge for a lawyer's 
attending the closing), a portion of the 
total should be allocated to that service 
and included in the finance charge. 

4(d) Insurance. 

1. General. Section 226.4(d) permits 
insurance premiums and charges to be 
excluded from the finance charge. The 
required disclosures must be made in 
writing. The rules on location of 
insurance disclosures for closed-end 
transactions are in S 226.17(a). 

2. Timing of disclosures. If disclosures 
are given early, for example under 

5 226.17(f) or { 228.19(a), the creditor 
need not redisclose if the actual 
premium is different at the time of 
consummation. If insurance disclosures 
are not given at the time of early 
disclosure and insurance is in fact 
written in connection with the 
transaction, the disclosures under 
§ 226.4(d) must be made in order to 
exclude the premiums from the finance 
charge. 

3. Premium rate increases. The 
creditor should disclose the premium 
amount based on the rates currently in 
effect and need not designate it as an 
estimate even if the premium rates may 
increase. An increase in insurance rotes 
after consummation of a closed-end 
credit transaction or during the life of an 
open-end credit plan does not require 
redisclosure in order to exclude the 
additional premium from treatment as a 
finance charge. 

4. Unit-cost disclosures. One of the 
transactions for which unit-cost 
disclosures (such as 50 cents per year 
for each $100 of the amount financed) 
may be used in place of the total 
insurance premium involves a particular 
kind of insurance plan. For example, a 
consumer with a current indebtedness of 
$8,000 is covered by a plan of credit life 
insurance coverage with a maximum of 
$10,000. The consumer requests an 
additional $4,000 loan to be covered by 
the same insurance plan. Since the 
$4,000 loan exceeds, in part, the 
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maximum amount of indebtedness that 
can be covered by the plan, the creditor 
may properly give the insurance cost 
disclosures on the $4,000 loan on a unit- 
cost basis. 

5. Required credit life insurance . 
Credit life, accident health, or loss-of- 
income insurance must be voluntary in 
order for the premiums or charges to be 
excluded from the finance charge. 
Whether the insurance is in fact 
required or optional is a factual 
question. If the insurance is required, the 
premiums must be included in the 
finance charge, whether the insurance is 
purchased from the creditor or from a 
third party. If the only option the 
creditor gives the consumer is to 
purchase credit life insurance from the 
creditor or to assign an existing life 
insurance policy, and the consumer 
purchases the credit life insurance, the 
premium must be included in the finance 
charge. (If the consumer assigns a pre¬ 
existing policy instead, no premium is 
included in the finance charge. See the 
commentary to § 226.4(b)(7) and (8).) 

6. Other types of voluntary insurance. 
Insurance is not credit life, accident 
health, or loss-of-incpme insurance if the 
creditor or the credit account of the 
consumer is not the beneficiary of the 
insurance coverage. If such insurance is 
not required by the creditor as an 
incident to or a condition of credit, it is 
not covered by § 226.4. 

7. Signatures . If the creditor offers a 
number of insurance options under 

5 226.4(d), the creditor may provide a 
means for the consumer to sign or initial 
for each option, or it may provide for a 
single authorising signature or initial 
with the options selected designated by 
some other means, such as a check 
mark. The insurance authorization may 
be signed or Initialed by any consumer, 
as defined in 8 226.2(a)(ll), or by an 
authorized user on a credit card 
account. 

8. Property insurance . To exclude 
property insurance premiums or charges 
from the finance charge, the creditor 
must allow the consumer to choose the 
insurer and disclose that fact. This 
disclosure must be made whether or not 
the property insurance is available from 
or through the creditor. The requirement 
that an option be given does not require 
that the insurance be readily available 
from other sources. The premium or 
charge must be disclosed only if the 
consumer elects to purchase the 
insurance from the creditor, in such a 
case, the creditor must also disclose the 
term of the property insurance coverage 
if it is less than the term of the 
obligation. 

9. Single interest insurance . Blanket 
and specific single interest coverage are 


treated the same for purposes of the 
regulation. A charge for either type of 
single interest insurance may be 
excluded from the finance charge if: 

• The insurer waives any right of 
subrogation. 

• The other requirements of 

8 226.4(d)(2) are met. This includes, 
of course, giving the consumer the 
option of obtaining the insurance 
from a person of the consumer’s 
choice. The creditor need not 
ascertain whether the consumer is 
able to purchase the insurance from 
someone else. 

10. Single interest insurance defined. 
The term “single interest insurance” as 
used in the regulation refers only to the 
types of coverage traditionally included 
in the term “vendor’s single interest 
insurance” (or “VSI”), that is, protection 
of tangible property against normal 
property damage, concealment 
confiscation, conversion, embezzlement, 
and skip. Some comprehensive 
insurance policies may include a variety 
of additional coverages, such as 
repossession insurance and holder in 
due course insurance. These types of 
coverage do not constitute single 
interest insurance for purposes of the 
regulation, and premiums for them do 
not qualify for exclusion from the 
finance charge under § 226.4(d). If a 
policy that is primarily VSI also 
provides coverages that are not VSI or 
other property insurance, a portion of 
the premiums must be allocated to the 
non-excludable coverages and included 
in the finance charge. 

4(e) Certain security interest charges . 

1. Examples . Examples of charges 
excludable from the finance charge 
under 8 226.4(e)(1) include: 

• Charges for filing or recording 
security agreements, mortgages, 
continuation statements, 
termination statements, and similar 
documents. 

• Stamps evidencing payment of 
taxes on property if the stamps are 
required to file a security agreement 
on the property. 

Only sums actually paid to public 
officials are excludable under 
8 226.4(e)(1). 

2. Itemization . The various charges 
described in § 226.4(e)(1) may be totaled 
and disclosed as an aggregate sum. or 
they may be itemized by the specific 
fees and taxes imposed. If an aggregate 
sum is disclosed, a general term such as 
security interest fees or ’Tiling fees" 
may be used. 

3. Notary fees . In order for a notary 
fee to be excluded under 8 226.4(e)(1), 
all of the following conditions must be 
met: 

• The document to be notarized is one 


used to perfect release, or continue 
a security interest. 

• The document is required by law to 
be notarized. 

• A notary is considered a public 
official under applicable law. 

• The amount of the fee is set or 
authorized by law. 

4. Non-filing insurance . The exclusion 
in 8 226.4(e)(2) is available only if non¬ 
filing insurance is purchased. If the 
creditor collects and simply retains a fee 
as a sort of “self-insurance” against 
non-filing it may not be excluded from 
flie finance charge. If the non-filing 
insurance premium exceeds the amount 
of the fees excludable from the finance 
charge under 8 226.4(e)(1). only the 
excess is a finance charge. For example: 

• The fee for perfecting a security 
interest is $5.00 and the fee for 
releasing the security interest is 
$3.00. The creditor charges $10.00 
for non-filing insurance. Only $8.00 
of the $10.00 is excludable from the 
finance charge. 

4(f) Prohibited offsets . 

1. Earnings on deposits or 
investments. The rule that the creditor 
shall not deduct any earnings by the 
consumer or deposits or investments 
applies whether or not the creditor has a 
security interest in the property. 

References 

Statute: 88 106.167, and 171(c). 

Other sections: 8 8 226.9(d) and 226.12. 

Previous regulation: 8 228.4 and 
Interpretations 88 226.401 through 
228.407. 

1981 changes: While generally 
continuing the rules under the previous 
regulation, 8 226.4 reflects amendments 
to 8 106 of the act and makes certain 
other changes in the rules for 
determining the finance charge. For 
example, 8 226.4(a) expressly excludes 
from the finance charge amounts 
payable in comparable cash 
transactions. Section 226.8(o) of the 
previous regulation, dealing with 
discounts for prompt payment of a credit 
sale, was deleted in the revised 
regulation since the general test for a 
finance charge now focuses on a 
comparison of cash and credit 
transactions. With respect to various 
exclusions from the finance charge: 
application fees imposed on all 
applicants are no longer finance 
charges; continuing to extend credit to a 
consumer is no longer a controlling test 
for determining whether a late payment 
charge is bona fide; seller’s points are 
not to be included in the finance charge; 
and the special exclusions for real 
estate transactions apply to all 
“residential mortgage transactions.” 
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The simplified rules for excluding 
insurance from the finance charge allow 
unit-cost disclosure in certain closed- 
end credit transactions; permit initials 
as well as signatures on the 
authorization; permit any consumer to 
authorize insurance for other consumers; 
and delete the requirement that the 
authorization be separately dated. 

Subpart B—Open-End Credit 

Section 226.5 — General Disclosure 
Requirements 

5(a) Form of disclosures. 

Paragraph 5(a)(1). 

1. Clear and conspicuous. The "clear 
and conspicuous" standard requires that 
disclosures be in a reasonably 
understandable form. It does not require 
that disclosures be segregated from 
other material or located in any 
particular place on the disclosure 
statement, or that numerical amounts or 
percentages be in any particular type 
size. The standard does not prohibit: 

• Pluralizing required terminology 
("finance charge" and "annual 
percentage rate"). 

• Adding to the required disclosures 
such items as contractual 
provisions, explanations of contract 
terms, state disclosures, and 
translations. 

• Sending promotional material with 
the required disclosures. 

• Using commonly accepted or 
readily understandable 
abbreviations (such as "mo." for 
"month" or "Tx." for ‘Texas") in 
making any required disclosures. 

• Using codes or symbols such as 
"APR" (for annual percentage rate), 
"FC" (for finance charge), or "Cr" 
(for credit balance), so long as a 
legend or description of the code or 
symbol is provided on the 
disclosure statement 

2. Integrated document. The creditor 
may make both the initial disclosures 
(§ 226.6) and the periodic statement 
disclosures (8 226.7) on more than one 
page, and use both the front and the 
reverse sides, so long as the pages 
constitute an integrated document An 
integrated document would not include 
disclosure pages provided to the 
consumer at different times or 
disclosures interspersed on the same 
page with promotional material. An 
integrated document would include, for 
example: 

• Multiple pages provided in the same 
envelope that cover related material 
and are folded together, numbered 
consecutively, or clearly labelled to 
show that they relate to one 
another. 

• A brochure that contains 


disclosures and explanatory 
material about a range of services 
the creditor offers, such as credit, 
checking account, and electronic 
fund transfer features. 

Paragraph 5(a)(2). 

1. When disclosures must be "more 
conspicuous/* The terms "finance 
charge" and "annual percentage rate" 
must be disclosed more conspicuously 
when required to be used with a 
number. For example, on the initial 
disclosure statement, the annual 
percentage rate disclosure under 

§ 226.6(a)(2) must be "more 
conspicuous." The following apply to the 
"more conspicuous" rule: 

• Neither term need be emphasized 
when used as part of general 
informational material or in textual 
descriptions of other terms, 
although emphasis is permissible in 
such cases. For example, when the 
terms appear as part of the 
explanations required under 

5 226.6(a) (3) and (4), they may be 
as conspicuous as the disclosures 
required under §5 226.6(a)(2) and 
226.7(g). 

• The corresponding annua! 
percentage rate under 5 228.7(d) 
may be less conspicuous than the 
disclosure of the actual annual 
percentage rate (historical rate) 
under 8 226.7(g) when the two rales 
differ. This Is permitted by footnote 
9 to 8 228.5(a)(2), which excepts 

8 228.7(d) disclosures from the 
"more conspicuous" requirement 

2. Malting disclosures more 
conspicuous. In disclosing the terms 
"Finance charge" and "annual 
percentage rate" more conspicuously, 
only the words "finance charge" and 
"annual percentage rate" should be 
accentuated. For example, if the term 
"total finance charge" is used, only 
"Finance charge" should be emphasized. 
The disclosures may be made more 
conspicuous by. for example: 

• Capitalizing the words when other 
disclosures are printed in lower 
case. 

• Putting them in bold print or a 
contrasting color. 

• Underlining them. 

• Setting them off with asterisks. 

• Printing them in larger type. 

5(b) Time of disclosures. 

5(b)(1) Initial disclosures. 

1. Disclosure before the first 
transaction. The rule that the initial 
disclosure statement must be furnished 
"before the first transaction" requires 
delivery of the initial disclosure 
statement before the consumer becomes 
obligated on the plan (for example, 
before the consumer makes the First 


purchase, receives the first advance, or 
pays a fee under the plan). Delivery of 
the initial disclosure statement is timely 
even if a membership fee, advance, or 
purchase already has been posted to the 
consumer’s account, so long as the 
consumer may. after receiving the 
disclosures, reject the plan and have no 
further obligation beyond returning a 
credit card or any money or goods. 

If the consumer has paid a fee and 
rejects the plan after receiving the 
disclosures, the creditor must refund the 
amount paid and clear the consumer's 
account Initial disclosures need not be 
given before the imposition of an 
application fee under 8 226.4(c)(1). 

2. Reactivation of suspended account. 
If an account is temporarily suspended 
(for example, because the consumer has 
exceeded a credit limit, or because a 
credit card is reported lost or stolen) 
and then is reactivated, no new initial 
disclosures are required. 

3. Reopening closed account If an 
account has been closed (for example, 
due to inactivity, cancellation, or 
expiration) and then is reopened, new 
initial disclosures are required. 

4. Converting closed-end to open-end 
credit If a closed-end credit transaction 
is converted to an open-end credit 
account under a written agreement with 
the consumer, the initial disclosures 
under 8 226.6 must be given before the 
consumer becomes obligated on the 
open-end credit plan. (See the 
commentary to 8 226.17 on converting 
open-end credit to closed-end credit.) 

5(b)(2) Periodic statements. 

Paragraph 5(b)(2)(i). 

1. Periodic statements not required. 
Periodic statements need not be sent in 
the following cases: 

• If the creditor adjusts an account 
balance so that at the end of the 
cycle the balance is less than $1— 
so long as no finance charge has 
been imposed on the account for 
that cycle. 

• If a statement was returned as 
undeliverable. If a new address is 
provided, however, within a 
reasonable time before the creditor 
must send a statement, the creditor 
must resume sending statements. 
Receiving the address at least 20 
days before the end of a cycle 
would be a reasonable amount of 
time to prepare the statement for 
that cycle. For example, if an 
address is received 22 days before 
the end of the June cycle, the 
creditor must send the periodic 
statement for the June cycle. (See 

S 226.13(a)(7).) 
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2. Termination of credit privileges. 
When an open-end account is 
terminated without being converted to 
closed-end credit under a written 
agreement, the creditor must continue to 
provide periodic statements to those 
consumers entitled to receive them 
under { 226.5(b)(2)((i) (for example, 
when an open-end credit plan ends and 
consumers are paying off outstanding 
balances) and must continue to follow 
all of the other open-end credit 
requirements and procedures in Subpart 
B. 

Paragraph 5(b)(2)(H). 

1. 14-day rule . The 14-day rule for 
mailing or delivering periodic 
statements does not apply if charges (for 
example, transaction or activity 
charges) are imposed regardless of the 
timing of a periodic statement The 14- 
day rule does apply, for example: 

• If current debits retroactively 
become subject to finance charges 
when the balance is not paid in full 
by a specified date. 

• If charges other than finance 
charges will accrue when the 
consumer doe9 not make timely 
payments (for example, late 
payment charges or charges for 
exceeding a credit limit). 

2. Computer malfunction. Footnote 10 
does not extend to the failure to provide 
a periodic statement because of 
computer malfunction. 

3. Calling for periodic statements. The 
creditor may permit consumers to call 
for their periodic statements, but may 
not require them to do so. If the 
consumer wishes to pick up the 
statement and the plan has a bee-ride 
period, the statement must be made 
available in accordance with the 14-day 
rule. 

5(c) Basis of disclosures and use of 
estimates. 

1. Legal obligation. The disclosures 
should reflect the credit terms to which 
the parties are legally bound at the time 
of giving the disclosures. 

• The legal obligation is normally 
determined by applicable state or 
other law. 

• The fact that a contract may later 
be deemed unenforceable by a court 
on the basis of equity or other 
grounds does not. by itself, mean 
that disclosures based on that 
contract did not reflect the legal 
obligation. 

• The legal obligation normally is 
presumed to be contained in the 
contract that evidences the 
agreement. But this may be rebutted 
if another agreement between the 
parties legally modifies that 
contract 


2. Estimates—obtaining information. 
Disclosures may be estimated when the 
exact information is unknown at the 
time disclosures are made. Information 
is unknown if it is not reasonably 
available to the creditor at the time 
disclosures are made. The "reasonably 
available" standard requires that the 
creditor, acting in good faith, exercise 
due diligence in obtaining information. 

In using estimates, the creditor is not 
required to disclose the basis for the 
estimated figures, but may include such 
explanations as additional information. 
The creditor normally may rely on the 
representations of other parties in 
obtaining information. For example, the 
creditor might look to insurance 
companies for the cost of insurance. 

3. Estimates—redisclosure . If the 
creditor makes estimated disclosures, 
redisclosure is not required for that 
consumer, even though more accurate 
information becomes available before 
the first transaction. For example, in an 
open-end plan to be secured by real 
estate, the creditor may estimate the 
appraisal fees to be charged: such an 
estimate might reasonably be based on 
the prevailing market rates for similar 
appraisals. If the exact appraisal fee is 
determinable after the estimate is 
furnished but before the consumer 
receives the first advance under the 
plan, no new disclosure is necessary. 

5(d) Multiple creditors; multiple 
consumers. 

1. Multiple creditors . Under i 226.5(d): 

• Creditors must choose which of 
them will make the disclosures. 

• A single, complete set of disclosures 
must be provided, rather than 
partial disclosures from several 
creditors. 

• Each creditor in the plan is legally 
responsible for seeing that the 
disclosures are provided. 

• All disclosures for the open-end 
credit plan must be given, even if 
the disclosing creditor would not 
otherwise have been obligated to 
make a particular disclosure. 

• In some open-end credit programs 
involving multiple creditors, the 
consumer has the option (for 
example, at the end of a billing 
cycle) to pay creditor A directly or 
to transfer to creditor B all or part of 
the amount owing. If the consumer 
elects the latter option, the 
consumer no longer is obligated to 
creditor A for the specific amount(s) 
transferred. In such a case, creditor 
A and creditor B may send separate 
periodic statements that reflect the 
separate obligations owed to each. 

2. Multiple consumers. Disclosures 
may be made to either obligor on a joint 


account. Disclosure responsibilities are 
not satisfied by giving disclosures to 
only a surety or guarantor for a principal 
obligor or to an authorized user. In 
rescindable transactions, however, 
separate disclosures must be given to 
each consumer who has the right to 
rescind under $ 226.15. 

5(e) Effect of subsequent events. 

1. Events causing inaccuracies. 
Inaccuracies in disclosures are not 
violations if attributable to events 
occurring after disclosures are made. 

For example, when the consumer fails to 
fulfill a prior commitment to keep the 
collateral insured and the creditor then 
provides the coverage and charges the 
consumer for it. such a change does not 
make the original disclosures 
inaccurate. The creditor may, however, 
be required to provide a new 
disclosure(s) under { 226.9(c). 

2. Use of inserts. When changes in a 
creditor's plan affect required 
disclosures, the creditor may use inserts 
with outdated disclosure forms. Any 
insert: 

• Should clearly refer to the 
disclosure provision it replaces. 

• Need not be physically attached or 
affixed to the basic disclosure 
statement. 

• May be used only until the supply of 
outdated forms is exhausted. 

References 

Statute: Secs. 121 (a) through (c), 122 
(a) and (b). 124.127 (a) and (b). and 
163(a). 

Other sections: Secs. 228.6,225.7, and 
226.9. 

Previous regulation: Secs. 226.6 (a) 
and (c) through (g). and 226.7 (a) through 
(c). 

1981 changes: Section 226.5 
implements amendments to the act and 
reflects several simplifying changes to 
the regulation. The use of required 
terminology, except for “finance charge" 
and “annual percentage rate," is no 
longer required. Type size requirements 
have been deleted. Initial and periodic 
statement disclosures may be multi¬ 
page, so long as they constitute an 
integrated statement. New rules are 
provided for the basis of disclosures and 
for the use of estimates. The rules for 
credit plans involving multiple creditors 
or multiple consumers now provide that 
only one creditor need make the 
disclosures and that the disclosures 
need be made to only one primarily 
liable consumer. 

Section 226.6—Initial Disclosure 
Statement 

1. Consistent terminology. Language 
on the initial and periodic disclosure 
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statements must be close enough in 
meaning to enable the consumer to 
relate the 2 sets of disclosures; however, 
the language need not be identical. For 
example, in making the disclosure under 
5 226.6(a)(3). the creditor may refer to 
the "outstanding balance at the end of 
the billing cycle." while the disclosure 
for § 226.7(i) refers to the "ending 
balance" or "new balance." 

6(a) Finance charge. 

Paragraph 6(a)(1) 

1. When finance charges accrue. 
Creditors may provide a general 
explanation about finance charges 
beginning to run and need not disclose a 
specific date. For example, a disclosure 
that the consumer has 30 days from the 
closing date to pay the new balance 
before finance charges will accrue on 
the account would describe when 
finance charges begin to run. 

2. Free-ride periods. In disclosing 
whether or not a free-ride period exists, 
the creditor need not use "free period," 
"free-ride period." or any other 
particular descriptive phrase or term. 

For example, a statement that "the 
finance charge begins on the date the 
transaction is posted to your account" 
adequately discloses that no free-ride 
period exists. In the same fashion, a 
statement that "finance charges will be 
imposed on any new purchases only if 
they are not paid in full within 25 days 
after the close of the billing cycle" 
indicates that a free-ride period exists in 
the interim. 

Paragraph 6(a)(2). 

1. Range of balances. The range of 
balances disclosure is Inapplicable: 

• If only one periodic rate may be 
applied to the entire account 
balance. 

• If only one periodic rate may be 
applied to the entire balance for a 
feature (for example, cash 
advances), even though the balance 
for another feature (purchases) may 
be subject to 2 rates (a 1.5* periodic 
rate on purchase balances of $0- 
$500. while balances above $500 are 
subject to a 1% periodic rate). Of 
course, the creditor must give a 
range of balances disclosure for the 
purchase feature. 

2. Variable rate plan defined. A 
variable rate plan contemplates a series 
of rate changes in accordance with an 
Index that is readily verifiable by the 
borrower and beyond the control of the 
lender (for example, the Treasury bill 
rate). A contract right to increase the 
rate upon any other contingency, or at 
the creditor's discretion, would not be a 
variable rate plan. For example, an 
open-end credit plan in which the 
employee receives a lower rate 
contingent upon employment, with the 


rate to be increased upon termination of 
employment, would not be a variable 
rate plan. Similarly, an open-end credit 
plan that provides for rate increases 
voted by the board of directors of a 
financial institution would not be a 
variable rate plan. 

3. Variable rate plan — nate(s) in 
effect. In disclosing the rate(s) in effect 
at the time of the initial disclosures (as 
is required by 9 226.6(a)(2)). the creditor 
may use an insert showing the current 
rate: may give the rate as of a specified 
date and then update the disclosure 
from time to time, for example, each 
calendar month; or may disclose an 
estimated rate under 9 220.5(c). 

4. Variable rate plan—additional 
disclosures required. In addition to 
disclosing the rates in effect at the time 
of the initial disclosures, the disclosures 
under footnote 12 also must be made. 

5. Variable rate plan — index. The 
index to be used must be clearly 
identified: the creditor need not give, 
however, an explanation of how the 
Index ia determined or provide 
instructions for obtaining it. 

0. Variable rate plan—circumstances 
for increase. Circumstances under 
which the rate(s) may increase include, 
for example: 

• An increase in the Treasury bill 
rate. 

• An increase in the Federal Reserve 
discount rate. 

The creditor must disclose when the 
increase will take effect; for example, 

• "An increase will take effect on the 
day that the Treasury bill rate 
increases." or 

• "An increase in the Federal Reserve 
discount rate will take effect on the 
first day of the creditor's billing 
cycle." 

7. Variable rate plan—limitations on 
increase. In disclosing any limitations 
on rate increases, limitations such as the 
maximum increase per year or the 
maximum Increase over the duration of 
the plan must be disclosed. When there 
are no limitations, the creditor may, but 
need not, disclose that fact. Legal limits 
such as usury or rate ceilings under 
state or federal statutes or regulations 
need not be disclosed. Examples of 
limitations that must be disclosed 
include: 

• "The rate on the plan will not 
exceed 25% annual percentage 
rate." 

• "Not more than t A% increase in the 
annual percentage rate per year will 
occur." 

8. Variable rate plan—effects of 
increase. Examples of effects that must 
be disclosed include: 

• Any requirement for additional 
collateral if the annual percentage 


rate increases beyond a specified 

rate. 

• Any increase in the scheduled 
minimum periodic payment amount. 

9. Variable rate plan — change-in- 
terms notice not required. No notice of a 
change in terms ia required for a rate 
increase under a variable rate plan as 
defined In Comment 6(a)(2}-2. 

Paragraph 6(a)(3). 

1. Explanation of balance 
computation method. A shorthand 
phrase such as "previous balance 
method" does not suffice in explaining 
the balance computation method (See 
Appendix G-l for model clauses.) 

2. Allocation of payments. Disclosure 
about the allocation of payments and 
other credits is not required. For 
example, the creditor need not disclose 
that payments are applied to late 
charges, overdue balances, and finance 
charges before being applied to the 
principal balance; or in a multifeaturcd 
plan, that payments are applied first to 
finance charges, then to purchases, and 
then to cash advances. (See Comment 7- 
1 for definition of multifeatured plan.) 

Paragraph 6(a)(4). 

1. Finance charges. In addition to 
disclosing the periodic rate(s) under 
S 226.6(a)(2), disclosure is required of 
any other type of finance charge that 
may be imposed, such as minimum, 
fixed, transaction, and activity charges; 
required insurance; or appraisal or 
credit report fees (unless excluded from 
the finance charge under 9 226.4(c)(7).) 

6(b) Other charges. 

1. General: examples of other charges. 
Under $ 226.6(b), significant charges 
related to the plan (that are not finance 
charges) must also be disclosed. For 
example: 

• Late payment and over-the-credit- 
limit charges. 

• Fees for providing documentary 
evidence of transactions requested 
under 9 228.13 (billing error 
resolution). 

• Charges Imposed in connection with 
real estate transactions. (See 

9 220.4(c)(7).) 

• Taxes and filing or notary fees 
excluded from the finance charge 
under 9 226.4(e). 

• A tax imposed on the credit 
transaction by a state or other 
governmental body, such as a 
documentary stamp tax on cash 
advances. (See the commentary to 
9 226.4(a).) 

• Membership or participation fees 
for a package of services that 
includes an open-end credit feature, 
unless the fee is required whether or 
not the open-end credit feature is 
included. For example, a 
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membership fee to Join a credit 
union would not be an "other 
charge." even if membership is 
required to apply for credit. 

2. Exclusions. The following are 
examples of charges that are not "other 
charges": 

• Fees charged for documentary 
evidence of transactions for income 
tax purposes. 

• Amounts payable by a consumer for 
collection activity after default; 
attorney's fees* whether or not 
automatically imposed; foreclosure 
costs; post-judgment interest rates 
imposed by law; and reinstatement 
or reissuance fees. 

• Premiums for voluntary credit life or 
disability insurance, or for property 
insurance, that ore not part of the 
finance charge. 

• Application fees under ( 226.4{c)(l). 

• A monthly service chargo for a 
checking account with overdraft 
protection that is applied to all 
checking accounts, whether or not a 
credit feature is attached. 

6(c) Security interests. 

1. General . Disclosure is not required 
about the type of security interest* or 
flbout the creditor's rights with respect 
to that collateral. In other words, the 
creditor need not expand on the terra 
’security interest." Also, since no 
specified terminology is required, the 
creditor may designate its interest by 
using, for example, "pledge." "lien*" or 
“mortgage" (instead of "security 
interest"}. 

2. Identification of property. 
Identification of the collateral by type is 
satisfied by stating, for example, "motor 
vehicle" or "household appliances." The 
creditor may. at its option* provide a 
more specific identification (for 
example* a model and serial number). 

3. Spreader clause . The fact that 
collateral for pre-existing credit 
extensions with the institution is being 
used to secure the present obligation 
constitutes a security interest and must 
be disclosed. (Such security interests 
may be known as "spreader" or 
“dragnet" clauses, or as "cross- 
collateralization" clauses.) A specific 
identification of that collateral is 
unnecessary, but a reminder of the 
interest arising from the prior 
indebtedness is required. This may be 
accomplished by using language such as 
“collateral securing other loans with us 
may also secure this loan." At the 
creditor's option, a more specific 
description of the property involved may 
be given. 

4. Additional collateral If collateral is 
required when advances reach a certain 
amount* the creditor should disclose the 


information available at the time of the 
initial disclosures. For example, if the 
creditor knows that a security interest 
will be taken in household goods if the 
consumer's balance exceeds $1,000. the 
creditor should disclose accordingly. If 
the creditor knows that security will be 
required if the consumer's balance 
exceeds $1,000, but the creditor does not 
know what security will be required, the 
creditor must disclose on the Initial 
disclosure statement that security will 
be required if the balance exceeds 
$1,000, and the creditor must provide a 
change-in-terms notice under { 226.9(c) 
at the time the security is taken. 

5. Collateral from third party. In 
certain situations, the consumer's 
obligation may be secured by collateral 
belonging to a third party. For example, 
an open-end credit plan may be secured 
by an interest in property owned by the 
consumer's parents. In such cases, the 
security interest is taken in connection 
with the plan and must be disclosed* 
even though the property encumbered is 
owned by someone other than the 
consumer. 

6(d) Statement of billing rights. 

See the commentary to Appendix G-3. 

References 

Statute: Section 127(a). 

Other sections: H 226.4, 228.5, 228.7, 
228.9, 228.14, and Appendix G. 

Previous regulation: S 228.7(a) and 
Interpretation § 228.708. 

1961 changes: Section 228.6 
implements the amended statute which 
requires disclosure of the fact that no 
free period exists. Disclosures about the 
minimum periodic payment and the 
Comparative Index of Credit Cost have 
been eliminated. The security interest 
disclosures have been simplified. "Other 
charges" no longer include voluntary 
credit life or disability insurance, 
required property insurance premiums, 
default charges, or fees for collection 
activity. Disclosures for variable rate 
plans are now required by the 
regulation* replacing Interpretation 
S 228.707. The regulation no longer 
specifies the exact language to be used 
for the billing rights notice; creditors 
may use any version "substantially 
similar" to the one in Appendix G. 

Section 226.7—Periodic Statement 

1. Multifeatured plans. Some plans 
involve a number of different features* 
such as purchases* cash advances, or 
overdraft checking. Groups of 
transactions subject to different finance 
charge terms because of the dates on 
which the transactions took place are 
treated like different features for 
purposes of disclosures on the periodic 
statements. The commentary includes 


some special rules for multifeatured 
plans. 

7(a) Previous balance. 

1. Credit balances. If the previous 
balance is a credit balance, it must be 
disclosed in such a way so as to inform 
the consumer that it is a credit balance, 
rather than a debit balance. 

2. Multifeatured plans. In a 
multifeatured plan, the previous balance 
may be disclosed either as an aggregate 
balance for the account or as separate 
balances for each feature (for example, 
a previous balance for purchases and a 
previous balance for cash advances). If 
separate balances are disclosed* a total 
previous balance is optional 

3. Accrued finance charges allocated 
from payments. Some open-end credit 
plans provide that the amount of the 
finance charge that has accrued since 
the consumer's last payment is directly 
deducted from each new payment, 
rather than being separately added to 
each statement and reflected as an 
increase in the obligation. In such a 
plan, the previous balance need not 
reflect finance charges accrued since the 
last payment. 

7(b) Identification of transactions. 

1. Multifeatured plans. In identifying 
transaction under § 228.7(b), 
transactions may be grouped by feature 
(such as by disclosing sale transactions 
separately from cash advance 
transactions) or may be arranged by 
date. > 

7(c) Credits. 

1. Identification — sufficiency. The 

creditor need not describe each credit 
by type (returned merchandise, rebate of 
finance charge, etc.)—"credit" would 
suffice—except if the creditor Is using 
the periodic statement to satisfy the 
billing error correction notice 
requirement. (See the commentary to 

1 228.13 (e) and (f).) 

2. Format. A creditor may list credits 
relating to credit extensions (payments, 
rebates, etc.) together with other types 
of credits (such as deposits to a 
checking account), as long as the entries 
are identified so as to inform the 
consumer which type of credit each 
entry represents. 

3. Date. The crediting date need not 
be identified as "crediting date," unless 

2 or more dates are disclosed for a 
single entry (for example, the posting 
date and the crediting date). 

7(d) Periodic rates. 

1* Disclosure of periodic rates — 
whether or not actually applied. Any 
periodic rate that may be used to 
compute finance charges (and its 
corresponding annual percentage rate) 
must be disclosed whether or not it is 
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applied during the billing cycle. For 
example: 

• If the consumer's account has both 
a purchase feature and a cash 
advance feature, the creditor must 
disclose the rate for each, even if 
the consumer only makes purchases 
on the account during the billing 
cycle. 

• If the rate varies (such as when it is 
tied to a particular index), the 
creditor must disclose each rate in 
effect during the cycle for which the 
statement was issued. 

2. Disclosure of periodic rates 
required Only if imposition possible . 
With regard to the periodic rate 
disclosure (and its corresponding annual 
percentage rate), only rates that could 
have been imposed during the billing 
cycle reflected on the periodic statement 
need to be disclosed. For example: 

• If the creditor is changing rates 
effective during the next billing 
cycle (either because it is changing 
terms or because of a variable rate 
plan), the rates required to be 
disclosed under {226.7(d) are only 
those in effect during the billing 
cycle reflected on the periodic 
statement. For example, if the 
monthly rate applied during May 
was 1.5 percent, but the creditor 
will increase the rate to 1.8 percent 
effective June 1.1.5 percent (and its 
corresponding annual percentage 
rate) is the only required disclosure 
under {226.7(d) for the periodic 
statement reflecting the May 
account activity. 

• If the consumer has an overdraft 
line that might later be expanded 
upon the consumer's request to 
include secured advances, the rates 
for the secured advance feature 
need not be given until such time as 
the consumer has requested and 
received access to the additional 
feature. 

• If rates applicable to a particular 
type of transaction changed after a 
certain date, and the old rate is only 
being applied to transactions that 
took place prior to that date, the 
creditor need not continue to 
disclose the old rate for those 
consumers that have no outstanding 
balances to which that rate could be 
applied. 

3. Multiple rates—same transaction. If 
two or more periodic rates are applied 
to the same balance for the same type of 
transaction (for example, if the finance 
charge consists of a monthly periodic 
rate of 1.5% applied to the outstanding 
balance and a required credit life 
insurance component calculated at .1% 
per month on the same outstanding 


balance), the creditor may do either of 
the following: 

• Disclose each periodic rate, the 
range of balances to which it is 
applicable, and the corresponding 
annual percentage rate for each. 
(For example, 1.5% monthly, 18% 
annual percentage rate; .1% 
monthly, 1.2% annual percentage 
rate.) 

• Disclose one composite periodic 

(that is, 1.6% per month) along 
with the applicable range of 
balances and corresponding annual 
percentage rate. 

4. Corresponding annual percentage 
rate. In disclosing the annual percentage 
rate that corresponds to each periodic 
rate, the creditor may use 
"corresponding annual percentage rate," 
"nominal annual percentage rate." 
"corresponding nominal annual 
percentage rate," or similar phrases. 

5. Rate same os actual annual 
percentage rate . When the 
corresponding rate is the same as the 
actual annual percentage rate (historical 
rate) required to be disclosed 

({ 226.7(g)), the creditor need disclose 
only one annual percentage rate, but 
must use the phrase "annual percentage 
rate." 

8. Ranges of balances . See Comment 
6(a)(2)-l. 

7(e) Balance on which finance charge 
computed 1 

1. Limitation to periodic rates . Section 
226.7(e) only requires disclosure of the 
balance(s) to which a periodic rate was 
applied and does not apply to balances 
on which other kinds of finance charges 
(such as transaction charges) were 
imposed. For example, if a consumer 
obtains a $1,500 cash advance subject to 
both a 1% transaction fee and a 1% 
monthly periodic rate, the creditor need 
only disclose the balance subject to the 
monthly rate (which might include 
portions of earlier cash advances not 
paid off in previous cycles!. 

2. Split rates applied to balance 
runges. If split rates were applied to a 
balance because different portions of 
the balance fall within 2 or more 
balance ranges, the creditor need not 
separately disclose the portions of the 
balance subject to such different rates 
since the range of balances to which the 
rates apply has been separately 
disclosed. For example, a creditor could 
disclose a balance of $700 for purchases 
even though a monthly periodic rate of 
1.5% applied to the first $500, and a 
monthly periodic rate of 1% to the 
remainder. 

3. Monthly rate on average daily 
balance . If a creditor computes a finance 
charge on the average dally balance by 
application of a monthly periodic rate or 


rates, the balance is adequately 
disclosed if the statement gives the 
amount of the average daily balance on 
which the finance charge was computed, 
and also states how the balance is 
determined. 

4. Daily rate on daily balance . If the 
finance charge is computed on the 
balance each day by application of one 
or more daily periodic rates, the balance 
on which the finance charge was 
computed may be disclosed in any of 
the following ways for each feature: 

• If a single daily periodic rate is 
imposed, the balance to which it is 
applicable may be stated as: 

—A balance for each day in the billing 
cycle. 

—A balance for each day in the billing 
cycle on which the balance in the 
account changes. 

—The sum of the daily balances 
during the billing cycle. 

—The average daily balance during 
the billing cycle, in which case the 
creditor shall explain that the 
average daily balance is or can be 
multiplied by the number of days in 
the billing cycle and the periodic 
rate applied to the product to 
determine the amount of the finance 
charge. 

• If 2 or more daily periodic rates may 
be imposed, the balances to which 
the rates are applicable may be 
stated as: 

—A balance for each day in the billing 
cycle. 

—A balance for each day in the billing 
cycle on which the balance in the 
account changes. 

—As 2 or more average daily 
balances, each applicable to the 
daily periodic rates imposed for the 
time that those rates were in effect, 
as long as the creditor explains that 
the finance charge is or may be 
determined by (1) multiplying each 
of the average balances by the 
number of days in the billing cycle 
(or if the daily rate varied during the 
cycle, by multiplying by the number 
of days the applicable rate was in 
effect). (2) multiplying each of the 
results by the applicable daily 
periodic rate, and (3) adding these 
products together. If the different 
rates are due to disclosed ranges of 
balances (see Comment 7(e)—2). the 
creditor need give only one average 
daily balance together with the 
additional information required by 
this paragraph. 

5. Explanation of balance 
computation method. See the 
commentary to { 226.6(a)(3). 

6. Information to compute balance . In 
connection with disclosing the finance 









Federal Register / Vol. 46, No. 196 / Friday. October 9, 1981 / Rules and Regulations 


50307 


charge balance, the creditor need not 
give the consumer all of the information 
necessary to compute the balance if that 
information is not otherwise required to 
be disclosed. For example, if current 
purchases are included from the date 
they are posted to the account, the 
posting date need not be disclosed. 

7. Non-deduction of credits. The 
creditor need not specifically identify 
the total dollar amount of credits not 
deducted in computing the finance 
charge balance. Disclosure of the 
amount of credits not deducted Is 
accomplished by listing the credits 

($ 226.7(c)) and indicating which credits 
will not be deducted In determining the 
balance (for example, "credits after the 
15th of the month are not deducted in 
computing the finance charge.”) 

8. Muitifeatured plans. In a 
muitifeatured plan, the balance on 
which the finance charge was computed 
must be disclosed for each feature to 
which a periodic rate was applied. A 
total balance for the entire plan is 
optional. 

7(f) Amount of finance charge. 

1. Total. A total finance charge 
amount for the plan is not required. 

2. Itemization—types of finance 
charges. Each type of finance chaige 
(such as periodic rates, transaction 
charges, and minimum charges) imposed 
during the cycle must be separately 
itemized; for example, disclosure of only 
a combined finance charge attributable 
to both a minimum charge and 
transaction charges would not be 
permissible. Finance charges of the 
same type may be disclosed, however, 
individually or as a total. For example. 5 
transaction charges of Si may be listed 
separately or as $5. 

3. Itemization—different periodic 
rates . Whether different periodic rates 
are applicable to different types of 
transactions or to different balance 
ranges, the creditor may give the finance 
charge attributable to each rate or may 
give a total finance charge amount For 
example, if a creditor charges 1.5% per 
month on the first $500 of a balance and 
1% per month on amounts over $500, the 
creditor may itemize the two 
components ($7.50 and $1.00) of the $8.50 
charge, or may disclose $8.50. 

4. Muitifeatured plans. In a 
muitifeatured plan, in disclosing the 
amount of the finance charge 
attributable to the application of 
periodic rates no total periodic rate 
disclosure for the entire plan need be 
given. 

5. Finance charges not added to 
account. A finance charge that is not 
included in the new balance because It 
is payable to a third party (such as 
required life insurance) must still be 


shown on the periodic statement as a 
finance charge. 

6. Finance charges other than periodic 
rates. See Comment 6{a)(4)-l for 
examples. 

7. Accrued finance charges allocated 
from payments. Some plans provide that 
the amount of the finance charge that 
has accrued since the consumer’s last 
payment is directly deducted from each 
new payment, rather than being 
separately added to each statement and 
therefore reflected as an increuse in the 
obligation. In such a plan, no disclosure 
is required of finance charges that have 
accrued since the last payment. 

7(g) Annual percentage rate. 

1. Rate same as corresponding annual 
percentage rate. Sec Comment 7(d)-5. 
Rate that reflects the finance chaige 
imposed during the cycle may be 
separately stated for each feature. If 
separate rates are given, a composite 
annual percentage rate for the entire 
plan is optional. 

7(h) Other charges. 

1. Identification. In identifying any 
"other charges” actually imposed during 
the billing cycle, the type is adequately 
described as "late charge" or 
"membership fee,” for example. (See 
Comment 6(b)-l for examples of "other 
charges.") 

2. Date. The date of imposing or 
debiting "other charges" need not be 
disclosed. 

3. Total Disclosure of the total 
amount of other charges is optional. 

7(i) Closing date of billing cycle; new 
balance. 

1. Credit balances. See Comment 7(a)— 

1 . 

2. Muitifeatured plans. In a 
muitifeatured plan, the new balance 
may be disclosed for each feature or for 
the plan rfs a whole. If separate new 
balances are disclosed, a total new 
balance is optional 

3. Accrued finance charges allocated 
from payments. Some plans provide that 
the amount of the finance charge that 
has accrued since the consumer's last 
payment is directly deducted from each 
new payment, rather than being 
separately added to each statement and 
therefore reflected as an increase in the 
obligation. In such a plan, the new 
balance need not reflect finance charges 
accrued since the last payment. 

7(j) Free-ride period. 

1. Wording. Although the creditor is 
required to indicate any time period the 
consumer may have to pay the balance 
outstanding without incurring additional 
finance charges, no specific wording is 
required, so long as the language used is 
consistent with that used on the initial 
disclosure statement. For example, 'To 
avoid additional finance charges, pay 


the new balance before " would 
suffice. 

7(k) Address for notice of billing 
errors. 

1. Wording . The periodic statement 
must contain the address for consumers 
to use in asserting billing errors under 

§ 228.13. Since all disclosures must be 
"clear," the statement should indicate 
the general purpose for the address, 
although no elaborate explanation or 
particular wording is required. 

2. Telephone number. A telephone 
number may be included, but the 
address for billing error inquiries, which 
is the required disclosure, must be clear 
and conspicuous. One way to ensure 
that the address is clear and 
conspicuous is to include a 
precautionary instruction that 
telephoning will not preserve the 
consumer's billing error rights. Both of 
the billing rights statements in Appendix 
G contain such a precautionary 
instruction, so that a creditor could, by 
including either of these statements with 
each periodic statement, ensure that 
required address is provided in a clear 
and conspicuous manner. 

References 

Statute: section 127(b). 

Previous regulation: $ 226.7(b)(1) and 
Interpretation 5 5 228.701. 226.703, 
226.706, and 226.707. 

Other sections: 55 226.4 through 226.6, 
226.8, 226.14, and Appendix G. 

1981 changes: Under 5 228.7. required 
terminology is no longer mandated 
except for the terms "finance charge" 
and "annual percentage rate." The 
requirement in the previous regulation 
about the location of disclosures has 
been deleted 

Under the revised 5 226.7, disclosure 
of credits to the account no longer have 
to indicate the type of credit. A short 
disclosure for variable rate plans must 
be included on the periodic statement. 
Disclosures relating to muitifeatured 
accounts have been clarified 

Section 226.7 now specifically requires 
a periodic statement disclosure of "other 
charges" (non-finance charges related to 
the plan) that are actually imposed 
during the billing cycle. 

Disclosures about minimum charges 
that might be imposed on the account 
and about the Comparative Index of 
Credit Cost have been deleted. 

Section 226.8—Identification of 
Transactions 

1. Application of identification rules. 
Section 226.8 deals with the requirement 
(imposed by 5 226.7(b)) for identification 
of each credit transaction made during 
the billing cycle. The rules for 
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identifying transactions on periodic 
statements vary, depending on whether. 

• The transaction involves sale credit 
(purchases) or nonsale credit (cash 
advances, for example). 

• An actual copy of the credit 
document reflecting the transaction 
accompanies the statement (this is 
the distinction between so-called 
"country club" and "descriptive" 
billing). 

• The creditor and seller are the same 
or related persons. 

2. Sale credit The term "sale credit" 
refers to a purchase in which the 
consumer uses a credit card or 
otherwise directly accesses an open end 
line of credit (see Comment 8-3 if access 
is by means of a check) to obtain goods 
or services from a merchant, whether or 
not the merchant is the card issuer. 

"Sale credit" even includes: 

• Premiums for voluntary credit life 
insurance whether sold by the card 
issuer or another person. 

• The purchase of funds-transfer 
services (such as telegrams) from an 
intermediary. 

3. Nonsale credit The term "nonsale 
credit" refers to any form of loan credit 
including, for example: 

• Cash advances. 

• Overdraft checking 

• The use of a "supplemental credit 
device" in the form of a check or 
draft or the use of the overdraft 
feature of a debit card, even if such 
use is in connection with a purchase 
of goods or services. 

• Miscellaneous debits to remedy 
mispostings. returned checks, and 
similar entries. 

4 . Actual copy. An actual copy does 
not include a recreated document. It 
includes, for example, a duplicate, 
carbon, or photographic copy, but does 
not include a so-called "facsimile draft" 
in which the required information is 
typed, printed, or otherwise recreated. If 
a facsimile draft is used, the creditor 
must follow the rules that apply when a 
copy of the credit document is not 
furnished. 

5. Same or related persons. The term 
"same or related persons" refers to. for 
example: 

• Franchised or licensed sellers of a 
creditor's product or service. 

• Sellers who assign or sell open-end 
sales accounts to a creditor or 
arrange for such credit under a plan 
that allows the consumer to use the 
credit only in transactions with that 
seller. 

A person is not related to the creditor 
merely because, for example: 

• Tnc person and the creditor have an 
agreement by which the person is 
authorized to honor the creditor's 


credit card under the terms 
specified in the agreement. 

• The person and the creditor have a 
corporate connection, such as 
subsidiary-parent, if that connection 
is not obvious from the names they 
use. For example, if XYZ card issuer 
owns the ABC hotel, the card issuer 
and the hotel are not "related." 

6. Transactions resulting from 
promotional material In describing 
transactions with third-party sellers 
resulting from promotional material 
mailed by the creditor, creditors may 
use the rules either for "related" or for 
"non-related" sellers and creditors. 

8(a) Sale credit 

1. Date—disclosure of only one date . 

If only the required date is disclosed for 
a transaction, the creditor need not 
identify it as the "transaction date." If 
the creditor discloses more than one 
date (for example, the transaction date 
and the posting date), the creditor must 
identify each. 

2. Date—disclosure of month and day 
only . The month and day are sufficient 
disclosure of the date on which the 
transaction took place, unless the 
posting of the transaction is delayed so 
long that the year is needed for a clear 
disclosure to the consumer. 

3. When transaction takes place. If 
the consumer conducts the transaction 
in person, the date of the transaction is 
the calendar date on which the 
consumer made the purchase or order, 
or secured the advance. For transactions 
billed to the account on an ongoing 
basis (other than installments to pay a 
precomputed amount), the date of the 
transaction is the date on which the 
amount is debited to the account. This 
might include, for example, monthly 
insurance premiums. For mail or 
telephone orders, a creditor may 
disclose as the transaction date either 
the invoice date, the debiting date, or 
the date the order was placed by 
telephone. 

4. Transactions not billed in full If 
sale transactions are not billed in full on 
any single statement, but are billed 
periodically in precomputed 
installments, the first periodic stotement 
reflecting the transaction must show 
either the full amount of the transaction 
together with the date the transaction 
actually took place; or the amount of the 
first installment that was debited to the 
account together with the date of the 
transaction or the date on which the 
first installment was debited to the 
account In any event subsequent 
periodic statements should reflect each 
installment due. together with either any 
other identifying information required 
by § 226.8(a) (such as the seller's name 


and address in a three-party situation) 
or other appropriate identifying 
information relating the transaction to 
the first billing. The debiting date for the 
particular installment, or the date the 
transaction took place, may be used as 
the date of the transaction on these 
subsequent statements. 

8(a)(1) Copy of credit document 
provided. 

1. Fomiat The information required 
by § 226.8(a)(1) may appear either on the 
copy of the credit document reflecting 
the transaction or on the periodic 
statement. 

8(a)(2) Copy of credit document not 
provided—creditor and seller same or 
related person(s). 

1. Property identification—sufficiency 
of description . The "brief identification" 
provision in $ 226.8(a)(2) requires a 
designation that will enable the 
consumer to reconcile the periodic 
statement with the consumer's own 
records. In determining the sufficiency 
of the description, the following rules 
apply: 

• While item-by-item descriptions are 
not necessary, reasonable precision 
is required. For example, 
"merchandise." "miscellaneous." 
"second-hand goods," or 
"promotional items" would not 
suffice. 

• A reference to a department in a 
sales establishment that accurately 
conveys the identification of the 
types of property or services 
available in the department is 
sufficient—for example, "jewelry." 
"sporting goods." 

2. Property identification—number or 
symbol The "brief identification" may 
be made by disclosing on the periodic 
statement a number or symbol that is 
related to an identification list printed 
elsewhere on the statement 

3. Property identification—additional 
document In making the "brief 
identification" required by 5 228.8(a)(2J. 
the creditor may identify the property by 
describing the transaction on a 
document accompanying the periodic 
statement (for example, on a facsimile 
draft). (See also footnote 17.) 

4. Small creditors. Under footnote 18, 
which provides a further identification 
alternative to a creditor with fewer than 
15,000 accounts, the creditor need count 
only its own accounts and not others 
serviced by the same data processor or 
other shared-service provider. 

8(a)(3) Copy of credit document not 
provided-creditor and seller not same 
or related person(s). 

1. Seller's name. The requirement 
contemplates that the seller’s name will 








Federal Register / Vol. 48, No. 196 / Friday. October 9, 1981 / Rules and Regulations 


50309 


appear on the periodic statement in 
essentially the same form as it appears 
on transaction documents provided to 
the consumer at the time of the sale. The 
seller’s name may also be disclosed as, 
for example: 

• A more complete spelling of the 
name that was alphabetically 
abbreviated on the receipt or other 
credit document. 

• An alphabetical abbreviation of the 
name on the periodic statement 
even if the name appears in a more 
complete spelling on the receipt or 
other credit document. Terms that 
merely indicate the form of a 
business entity, such as "Inc.," 
"Co.," or "LtcL" may always be 
omitted. 

2. Location of transaction. The 
disclosure of the location where the 
transaction took place generally 
requires an indication of both die city, 
and the state or foreign country. If the 
creditor has multiple stores or branches 
within that city, the creditor need not 
identify the specific branch at which the 
sale occurred. 

3. No fixed location. When no 
meaningful address is available because 
the consumer did not make the purchase 
at any fixed location of the seller, the 
creditor 

• May omit the address. 

• May provide some other identifying 
designation, such as ’’aboard 
plane.** "ABC Airways Flight.'* 
“customer's home,*' "telephone 
order," or “mail order." 

8(b) Nonsale credit 

1. Dale of transaction. If only one of 
the required dates is disclosed for a 
transaction, the creditor need not 
identify it If the creditor discloses more 
than one date (for example, transaction 
date and debiting date), the creditor 
must identify each. 

2. Amount of transaction. If credit is 
extended under on overdraft checking 
account plan or by means of a debit 
card with an overdraft feature, the 
amount to be disclosed is that of the 
credit extension, not the face omount of 
the check or the total amount of the 
debit/credit transaction. 

3. Amount—disclosure on cumulative 
basis. If credit is extended under an 
overdraft checking account plan or by 
means of a debit card with an overdraft 
feature, the creditor may disclose the 
amount of the credit extensions on a 
cumulative daily basis, rather than the 
amount attributable to each check or 
each use of the debit/credit card. 

4 . Identification of transaction type. 
The creditor may identify a transaction 
by describing the type of advance it 
represents, such as cash advance, loan, 


overdraft loan, or any readily 
understandable trade name for the 
credit program. 

References 

Statute: $ 127(b)(2). 

Previous regulation: 5 228.7(k). 

Other sections: { § 228.7. 

1981 changes: Section 228.8 has been 
streamlined and reorganized to facilitate 
its use. Technical detail has been 
deleted from the regulation for inclusion 
in the commentary. The regulation 
implements the amended $ 127(b)(2) of 
the act by providing for protection from 
civil liability under certain 
circumstances when required 
information is not provided and by 
reducing disclosure responsibilities for 
certain small creditors. For descriptive 
billing of nonsale transactions, the 
regulation now permits the use of the 
debiting date in all cases. 

Section 226.9—Subsequent Disclosure 
Requirements 

9(a) Furnishing statement of billing 
rights. 

9(a)(1) Annual statement 

1. General. The creditor may provide 
the annual billing rights statement: 

• By sending it in one billing period 
per year to each consumer that get9 
a periodic statement for that period; 
or 

• By sending a copy to all of it9 
account holders sometime during 
the calendar year but not 
necessarily all in one billing period 
(for example, sending the annual 
notice in connection with renewal 
cards or when imposing annual 
membership fees). 

2. Substantially similar: See the 
commentary to Appendix G-3. 

9(a)(2) Alternative summary 
statement 

1. Changing from long-form to short- 
form statement and vice versa. If the 
creditor has been sending the long-form 
annual statement, and subsequently 
decides to use the alternative summary 
statement, the first summary statement 
must be sent no later than 12 months 
after the last long-form statement was 
sent. Conversely, if the creditor wants to 
switch to the long-form, the first long- 
form statement must be sent no later 
than 12 months after the last summary 
statement. 

2. Substantially similar. See the 
commentary to Appendix G-4. 

9(b) Disclosures for supplemental 
credit devices and additional features. 

1. Credit device — examples. "Credit 
device" includes, for example, a blank 
check, payee-designated check, blank 
draft or order, or authorization form for 
issuance of a check; it does not include 


a check issued payable to a consumer 
representing loan proceeds or the 
disbursement of a cash advance. 

2. Credit feature — examples. A new 
credit “feature" would include, for 
example: 

• The addition of overdraft checking 
to an existing account (although the 
regular checks that could trigger the 
overdraft feature are not themselves 
"devices"). 

• The option to use an existing credit 
card to secure cash advances, when 
previously the card could only be 
used for purchases. 

Paragraph 9(b)(1). 

1. Same finance charge terms . If the 
new means of accessing the account is 
subject to the same finance charge terms 
as those previously disclosed, the 
creditor. 

• Need only provide a reminder that 
the new device or feature is covered 
by the earlier disclosures. (For 
example, in mailing spedal checks 
that directly access the credit line, 
the creditor might give a disclosure 
such as "Use this as you would your 
XYZ card to obtain a cash advance 
from our bank"); or 

• May remake the § 226.6(a) finance 
charge disclosures. 

Paragraph 9(b)(2). 

1. Different finance charge terms. If 
the finance charge terms are different 
from those previously disclosed, the 
creditor may satisfy the requirement to 
give the finance charge terms either by 
giving a complete set of new initial 
disclosures reflecting the terms of the 
added device or feature or by giving 
only the finance charge disclosures for 
the added device or feature. 

9(c) Change in terms. 

1. "Changes”initially disclosed. No 
notice of a change in terms need be 
given if the specific change is set forth 
initially, such as rate increases under a 
properly disclosed variable rate plan; a 
rate increase that occurs when an 
employee has been under a preferential 
rate agreement and terminates 
employment; or an increase that occurs 
when the consumer has been under an 
agreement to maintain a certain balance 
in a savings account in order to keep a 
particular rate and the account balance 
falls below the specified minimum. In 
contrast, notice must be given if the 
contract allows the creditor to increase 
the rate at its discretion, but does not 
include specific terms for an increase 
(for example, when an increase may 
occur by vote of the board of directors). 

2. State law issues. Examples of 
issues not addressed by S 226.9(c) 
because they are controlled by state or 
other applicable law include: 








50310 


Federal Register / VoL 46. No. 190 / Friday. October 9, 1981 / Rules and Regulations 


• The type9 of changes a creditor may 
make. 

• How changed terms affect existing 
balances, such as when a periodic 
rate is changed and the consumer 
does not pay off the entire existing 
balance before the new rate takes 
effect 

3. Change in billing cycle. Whenever 
the creditor changes the consumer s 
billing cycle, it must give a change-in* 
terms notice if the change either affects 
any of the terms required to be disclosed 
under 5 226.6 or increases the minimum 
payment, unless an exception under 
5 226.9(c)(2) applies; for example, the 
creditor must give advance notice if the 
creditor initially disclosed a 25-day free- 
ride period on purchases and the 
consumer will have fewer days during 
thd billing cycle change. 

9(c)(1) Written notice required 

1. Affected consumers. Change-in¬ 
terras notices need only go to those 
consumers who may be affected by the 
change. For example, a change in the 
periodic rate for cneck overdraft credit 
need not be disclosed to consumers who 
do not huve that feature on their 
accounts. 

2. Timing—effective date of change. 
The rule that the notice of the change in 
terms be provided at least 15 days 
before the change takes effect permits 
mid-cycle changes when there is clearly 
no retroactive effect such as the 
imposition of a transaction fee. Any 
change in the balance computation 
method, in contrast would need to be 
disclosed at least 15 days prior to the 
billing cycle in which the change is to be 
implemented. 

3. Timing—advance notice not 
required. Advance notice of 15 days is 
not necessary—that is. a notice of 
change in terms is required, but it may 
be sent as late as the effective date of 
the change—in 2 circumstances; 

• If there is an increased periodic rate 
or any other finance charge 
attributable to the consumer's 
delinquency or default 

• If the consumer agrees to the 
particular change (for example, an 
agreed-upon addition or 
substitution of collateral). But the 
consumer's genera) acceptance of 
the creditor’s contract reserv ation 
of the right to change terms, or the 
consumer's use of the account 
(which might imply acceptance of 
its terms under state law), are not 
“agreements'* between the 
consumer and the creditor for 
purposes of $ 228.9(c)(1). 

4. Form of change-in-terms notice. A 
complete new set of the initial 
disclosures containing the changed term 
complies with 5 226.9(c) if the change is 


highlighted In some way on the 
disclosure statement, or if the disclosure 
statement is accompanied by a letter or 
some other insert that indicates or 
draws attention to the term change. 

5. Security interest change—form of 
notice . A copy of the security agreement 
that describes the collateral securing the 
consumer’s account may be used as the 
notice, when the term change is the 
addition of a security interest or the 
addition or substitution of collateral. 

9(c)(2) Notice not required. 

1. Changes not requiring notice. The 
following are examples of changes that 
do not require a change-in-terms notice: 

• A change in the consumer's credit 
limit 

• A change in the name of the credit 
card or credit card plan. 

• The substitution of one insurer for 
another. 

• A termination or suspension of 
credit privileges. 

• Changes arising merely by 
operation of law; for example, If the 
creditor’s security interest in a 
consumer’s car automatically 
extends to the proceeds when the 
consumer sells the car. 

Z Skip features . If a credit program 
allows consumers to skip or reduce one 
or more payments during the year, or 
involves temporary reductions in 
finance charges, no notice of the change 
in terms is required either prior to the 
reduction or upon resumption of the 
higher rates if these features are 
explained on the initial disclosure 
statement (including an explanation of 
the terms upon resumption). For 
example, a merchant may allow 
consumers to skip the December 
payment to encourage holiday shopping, 
or a teacher's credit union may not 
require payments during summer 
vacation. Otherwise, the creditor must 
give notice prior to resuming the original 
schedule or rate, even though no notice 
is required prior to the reduction. 

9(d) Finance charge imposed at time 
of transaction. 

1. Ban on credit card surcharges. 15 
U.S.C. 1668f provides that until February 
27,1984, no seller in any sales 
transaction may impose a surcharge on 
a cardholder who elects to use a credit 
card instead of paying by cash, check, or 
similar means. 

References 

Statute: Section 127(a)(7). 

Other sections: Sections 228.4 through 
226.7 and Appendix C. 

Previous regulation: Section 226,7 (d) 
through (f) and (j) and Interpretation 
5 5 226.705 and 226.708. 

1961 changes: Section 226.9(a) 
implements the statutory change that the 


long-form statement of billing rights be 
provided only once a year. The 
provision now permits two rather than 
one means of providing the long-form 
statement to consumers. The verbatim 
text of the annual statement is no longer 
required; creditors may use any version 
“substantially similar’' to the one in 
Appendix G. If the creditor elects to use 
the alternative summary statement, the 
new regulation no longer requires that 
the long-form statement be sent upon 
receiving a billing error notice and at the 
consumer's request. The rules in 
5 226.706 on switching the type of billing 
rights statement used have been 
modified. 

Under 5 226.9(b) disclosure 
requirements have been streamlined 
when supplemental credit devices or 
new credit features are added to an 
existing open-end plan. 

SectioQ 226.9(c) substantially changes 
the change-in-terms rules. Change-in- 
terms disclosures must now be made 15 
day9 before the effective date of the 
change, rather than 15 days before the 
billing cycle in which the change will 
take effect The kinds of changes that 
will trigger disclosures have been 
reduced: change-in-terms notices are no 
longer required for the types of changes 
described in 5 226.9(c)(2). But the 
provision reverses Interpretation 
5 226.705. which indicated that certain 
changes in the balance computation 
method did not require disclosure 
because they could result in lowered 
finance charges; now, any change in the 
balance computation method requires 
disclosure. 

When a finance charge is imposed at 
the time of a transaction. 5 226.9(d) only 
requires disclosure of the finance charge 
at point of sale; the amount financed 
and annual percentage rate figured In 
accordance with the closed-end credit 
provisions need no longer be disclosed 
Furthermore, the finance charge 
disclosure now may be made orally by 
the person honoring the card. 

Section 226.10—Prompt Crediting of 
Payments 

10(a) General rule . 

1. Crediting date . Section 226.10(a) 
does not require the creditor to post the 
payment to the consumer's account on a 
particular date; the creditor is only 
required to credit the payment as of the 
date of receipt 

2. Date of receipt The "date of 
receipt" is the date that the payment 
instrument or other means of completing 
the payment reaches the creditor. For 
example: 

• Payment by check is received when 
the creditor gets it. not when the 








Federal Register / Vol. 46, No. 196 / Friday. October 9. 1981 / Rules and Regulations 


50311 


funds are collected. 

• In a payroll deduction plan In which 
funds are deposited to an asset 
account held by the creditor, and 
from which payments ore made 
periodically to an open-end credit 
account, payment is received on the 
date when it is debited to the asset 
account (rather than on the date of 
the deposit), provided the payroll 
deduction method is voluntary and 
the consumer retains use of the 
funds until the contractual payment 
date. 

• If the consumer elects to have 
payment made by a third-party 
payor such as a financial institution, 
through a preauthorized payment or 
telephone bill-payment 
arrangement, payment is received 
when the creditor gets the third- 
party payor's check or other 
transfer medium, such as an 
electronic fund transfer, as long as 
the payment meets the creditor’s 
requirements as specified under 

$ 228.10(b). 

10(b) Specific requirements for 
payments. 

1. Payment requirements. The creditor 
may specify requirements for making 
payments, such as: 

• Requiring that payments be 
accompanied by the account 
number of the payment stub. 

• Setting a cut-off hour for payment to 
be received, or set different hours 
for payment by mail and payments 
made in person. 

• Specifying that only checks or 
money orders should be sent by 
mail. 

• Specifying that payment is to be 
made in U.S. dollars. 

• Specifying one particular address 
for receiving payments, such as a 
post office box. 

The creditor may be prohibited, 
however, from specifying payment by 
preauthorized electronic fund transfer. 
(See $ 913 of the Electronic Fund 
Transfer AcL) 

2. Payment requirements—limitations. 
Requirements for making payments must 
be reasonable: It should not be difficult 
for most consumers to make conforming 
payments. For example, it would not be 
reasonable to require that all payments 
be made in person between 10 a.m. and 
11 a.m., since this would require 
consumers to take time off from their 
jobs to deliver payments. 

3. Acceptance of non-conforming 
payments. If the creditor accepts a non¬ 
conforming payment (for example, 
payment at a branch office, when it had 
specified that payment be sent to 
headquarters), finance charges may 


accrue for the period between receipt 
and crediting of payments. 

4. Implied guidelines for payments. In 
the absence of specified requirements 
for making payments (see { 226.10(b)): 

• Payments may be made at any 
location where the creditor 
conducts business. 

• Payments may be made any time 
during the creditor's normal 
business hours. 

• Payments may be made by cash, 
money order, draft, or other similar 
instrument in properly negotiable 
form, or by electronic fund transfer 
if the creditor and consumer have 
so agreed. 

References 

Statute: 5 164. 

Other sections: § 228.70. 

Previous regulation: S 228.7(g). 

1981 changes: Much of the 
explanatory detail of the previous 
regulation is now in the commentary. 

The revised regulation gives the creditor 
5 days In which to credit non¬ 
conforming payments, whereas the 
previous regulation required the 
crediting of such payments promptly, 
with an outside limit of 5 days. The 5 
days in which to credit are available 
whenever the creditor accepts payment 
that does not conform to the creditor's 
disclosed specifications, in contrast to 
the previous regulation, which only 
allowed deferred crediting for payments 
made at the wrong location. 

Section 226.11—Treatment of Credit 
Balances 

1. Timing of refund. The creditor may 
also fulfill its obligations under $ 226.11 
by: 

• Refunding any credit balance to the 
consumer immediately. 

• Refunding any credit balance prior 
to receiving a written request (under 
{ 228.11(b)) from the consumer. 

• Making a good faith effort to refund 
any credit balance before 6 months 
have passed. If that attempt is 
unsuccessful, the creditor need not 
try again to refund the credit 
balance at the end of the 8-month 
period. 

2. Amount of refund. The phrase “any 
part of the credit balance remaining in 
the account" in $ 228.11(b) and (c) 
means the amount of the credit balance 
at the time the creditor is required to 
make the refund. The creditor may take 
into consideration intervening purchases 
or other debits to the consumer's 
account (including those that have not 
yet been reflected on a periodic 
statement) that decrease or eliminate 
the credit balance. 


Paragraph 11(b). 

1. Written requests—standing orders. 
The creditor is not required to honor 
standing orders requesting refunds of 
any credit balance that may be created 
on the consumer’s account. 

Paragraph 11(c). 

1. Good faith effort to refund. The 
creditor must take positive steps to 
return any credit balance that has 
remained in the account for over 6 
months. This includes, if necessary, 
attempts to trace the consumer through 
the consumer’s last known address or 
telephone number, or both. 

2. Good faith effort unsuccessful. 
Section 228.11 imposes no further duties 
on the creditor if a good faith effort to 
return the balance is unsuccessful. The 
ultimate disposition of the credit 
balance (or any credit balance of $1 or 
less] is to be determined under other 
applicable law. 

References 

Statute: Section 185. 

Previous regulation: 5 226.7(h). 

1961 changes: Under the previous 
regulation, the creditor’s duty to refund 
credit balances applied only to “excess 
payments"; 5 228.10 of the revised 
regulation implements the amendments 
to $ 165 of the statute which impose 
refunding duties on the creditor 
whatever the source of the credit 
balance. The revised regulation permits 
the creditor, in computing the refund* to 
take account of intervening debits, not 
just the difference between the previous 
balance and the overpayment as is 
provided in the previous regulation. The 
revised regulation gives the creditor 7 
business days in which to make the 
refund after receiving the consumer's 
written request, whereas the previous 
regulation required the creditor to make 
the refund promptly, with an outside 
limit of 5 business days. This provision 
also implements the amended statute by 
requiring a good faith effort to refund 
the credit balance after 6 months. 

Section 226.12—Special Credit Card 
Provisions 

1. Scope. Sections 226.12(a) and (b) 
deal with the issuance and liability rules 
for credit cards, whether the card is 
intended for consumer, business, or any 
other purposes. Sections 226.12(a) and 
(b) are exceptions to the general rule 
that the regulation applies only to 
consumer credit. (See Si 228.1 and 
228.3.) 

12(a) Issuance of credit cards. 

Paragraph 12(a)(1). 

1. Explicit request . A request or 
application for a card must be explicit. 
For example, a request for overdraft 













50312 


Federal Register / Vol. 46, No. 196 / Friday. October 9. 1981 / Rules and Regulations 


privileges on a checking account does 
not constitute an application for a credit 
card with overdraft checking features 

2. Addition of credit features . If the 
consumer has a non-credit card, the 
addition of credit features to the card 
(for example, the granting of overdraft 
privileges on a checking account when 
the consumer already has a check 
guarantee card) constitutes issuance of 
a credit card. 

3. Variance of card from request The 
request or application need not 
correspond exactly to the card that is 
issued- For example: 

• The name of the card requested 
may be different when issued. 

• The card may have features in 
addition to those reflected in the 
request or application. 

4. Permissible form of request. The 
request or application may be oral (in 
response to a telephone solicitation by a 
card issuer, for example) or written. 

5. Time of issuance. A credit card may 
be issued in response to a request made 
before any cards are ready for issuance 
(for example, if a new program is 
established), even if there is some delay 
in issuance. 

6. Persons to whom cards may be 
issuedl A card issuer may issue a credit 
card.to the person who requests it. and 
to anyone else for whom that person 
requests a card and who will be an 
authorized user on the requester’s 
account In other words, cards may be 
sent to consumer A on A's request, and 
also [on A s request) to consumers B and 
C. who will be authorized users on A's 
account In these circumstances, the 
folloiving rules apply: 

• The additional cards may be 
imprinted in either A's name or in 
the names of B and C. 

• No liability for unauthorized use (by 
persons other than B and C), not 
even the $50. may be imposed on B 
or C since they are merely users 
and not "cardholders'* as that term 
is defined in 9 228.2 and used in 

§ 228.12(b); of course, liability of up 
to $50 for unauthorized use of B’s 
and C’s cards may be imposed on 
A. 

• Whether B and C may be held liable 
for their own use. or on the account 
generally, is a matter of state or 
other applicable law. 

7. Issuance of non-credit cards. The 
issuance of an unsolicited device that is 
not. but may become, a credit card, is 
not prohibited provided: 

• The device has some substantive 
purpose other than obtaining credit, 
such as access to non-credit 
services offered by the issuer. 

• It cannot be used as a credit card 


when issued; and 

• A credit capability will be added 
only on the recipient's request. 

For example, the card issuer could 
send a check guarantee card on an 
unsolicited basis, but could not add a 
credit feature to that card without the 
consumer's specific request. The re¬ 
encoding of a debit card or other 
existing card that had no credit 
privileges when issued would be 
appropriate after the consumer has 
specifically requested a card with credit 
privileges. Similarly, the card issuer may 
add a credit feature, for example, by 
reprogramming the issuer's computer 
program or automated teller machines, 
or by a similar program adjustment. 

Paragraph 12(a)(2). 

1. Renewal "Renewal’* generally 
contemplates the regular replacement of 
existing cards because of, for example, 
security reasons or new technology or 
systems. U also includes the re-issuunce 
of cards that have been suspended 
temporarily, but does not include the 
opening of a new account after a 
previous account was closed 

2. Substitution — examples . 
"Substitution** encompasses the 
replacement of one card with another 
because the underlying account 
relationship has changed in some way— 
such as when the card issuer has: 

• Changed its name. 

• Changed the name of the card 

• Changed the credit or other features 
available on the account. For 
example, the original card could be 
used to make purchases and obtain 
cash advances at teller windows. 
The substitute card might be usable, 
in addition, for obtaining cash 
advances through automated teller 
machines. (If the substitute card 
constitutes an access device, as 
defined In Regulation E. then the 
Regulation E issuance rules would 
have to be followed.) 

• Substituted a card user's name on 
the substitute card for the 
cardholder's name appearing on the 
original card. 

• Changed the merchant base. 
However, the new card must be 
honored by at least one of the 
persons that honored the original 
card. 

3. Substitution—successor card 
issuer "Substitution" also occurs when 
a successor card issuer replaces the 
original card issuer (for example, when 
a new card issuer purchases the 
accounts of the original issuer and 
issues its own card to replace the 
original one). A permissible substitution 
exists even if the original issuer retains 
the existing receivables and the new 
card issuer acquires the right only to 


future receivables, provided use of the 
original card is cut off when use of the 
new card becomes possible. 

4. Substitution — non-credit-card plan. 
A credit card that replaces a retailer's 
open-end credit plan not involving a 
credit card is not considered a substitute 
for the retailer's plan—even if the 
consumer used the retailer's plan. A 
credit card cannot be issued in these 
circumstances without a request or 
application. 

5. One-for-one rule. An accepted card 
may be replaced by no more than one 
renewal or substitute card. For example, 
the card issuer may not replace a credit 
card permitting purchases and cash 
advances with two cards, one for the 
purchases and another for the cash 
advances. 

8. One-for-one rule—exception. The 
regulation does not prohibit the card 
issuer from replacing a debit/credit card 
with a credit card and another card with 
only debit functions (or debit functions 
plus an associated overdraft capability), 
since the latter card could be issued on 
an unsolicited basis under Regulation E. 

7. Methods of terminating replaced 
card. The card issuer need not 
physically retrieve the original card, 
provided the old card is voided in some 
way. for example: 

• The issuer includes with the new 
card a notification that the existing 
cord is no longer valid and should 
be destroyed immediately. 

• The original card contained an 
expiration date. 

• The card issuer, in order to preclude 
use of the card, reprograms 
computers or issues instructions to 
authorization centers. 

8. Incomplete replacement. If a 
consumer has duplicate credit cards on 
the same account (Card A—one type of 
bank credit card, for example), the card 
issuer may not replace the duplicate 
cards with one Card A and one Card B 
(Card B—another type of bonk credit 
card) unless the consumer requests Card 
B. 

12(b) Liability of cardholder for 
unauthorized use. 

1. Meaning of 1 cardholder . ~ For 
purposes of this provision, "cardholder" 
includes any person (including 
organizations) to whom a credit card is 
issued for any purpose, including 
business. When a corporation is the 
cardholder, required disclosures should 
be provided to the corporation (as 
opposed to an employee user). 

12(b)(1) Limitation on amount. 

1. Meaning of "authority. " Footnote 22 
defines unauthorized use in terms of 
whether the user has "actual, implied, or 
apparent authority." Whether such 
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authority exists must be determined 
under state or other applicable law. 

Z Liability limits—dollar amounts. As 
a general rule, the cardholder's liability 
for a series of unauthorized uses cannot 
exceed either $50 or the value obtained 
through the unauthorized use before the 
care issuer is notified, whichever is less. 

12(b)(2) Conditions of liability. 

1. Issuer's option not to comply. A 
card issuer that chooses not to impose 
any liability on cardholders for 
unauthorized use need not comply with 
the disclosure and identification 
requirements discussed below. 

Paragraph t2(bj(2f(iif 

1. Disclosure of liability and nHtans of 
notifying issuer. The disclosures 
referred to in § 228.12(b)(2)(ii) may be 
given, for example, with the initial 
disclosures under S 226.8. on the credit 
card itself, or on periodic statements. 
They may be given at any time 
preceding the unauthorized use of the 
card. 

Paragraph 12(b)(2)(iii). 

1. Means of identifying cardholder or 
user To fulfill the condition set forth in 
§ 228.12(b)(2)(iii), the issuer must 
provide some method whereby the 
cardholder or the authorized user can be 
identified. This could Include, for 
example, signature, photograph, or 
fingerprint on the card, or electronic or 
mechanical confirmation. 

2. Identification by magnetic strip. 
Unless a magnetic strip (or similar 
device not readable without physical 
aids) must be used in conjunction with a 
secret code or the like, it would not 
constitute sufficient means of 
identification. Sufficient identification 
also does not exist if a "pool" or group 
card, issued to a corporation and signed 
by a corporate agent who will not be a 
user of the card, is intended to be used 
by another employee for whom no 
means of Identification is provided. 

3. Transactions not involving card. 

The cardholder may not be held liable 
under ( 226.12(b) when the card itself 
(or some other sufficient means of 
identification of the cardholder) is not 
presented. Since the issuer has not 
provided a means to identify the user 
under these circumstances, the issuer 
has not fulfilled one of the conditions for 
imposing liability. For example, when 
merchandise is ordered by telephone by 
a person without authority to do so. 
using a credit card account number or 
other number only (which may be 
widely available), no liability may be 
imposed on the cardholder. 

/ 2(b)(3) Notification to card issuer. 

1. How notice must be provided. 

Notice given in a normal business 
manner—for example, by mail, 
telephone, or personal visit—is effective 


even though it is not given to, or does 
not reach, some particular person within 
the issuer's organization. Notice also 
may be effective even though it is not 
given at the address or phone number 
disclosed by the card issuer under 
§ 226.12(b)(2)(ii). 

2. Who must provide notice. Notice of 
loss, theft or possible unauthorized use 
need not be initiated by the cardholder. 
Notice is sufficient so long as It gives the 
"pertinent information" which would 
include the name or card number of the 
cardholder and an indication that 
unauthorized use has or may have 
occurred. 

12(b)(5) Business use of credit cards. 

1. Agreement for higher liability for 
business use cards. The card issuer may 
not rely on § 226.12(b)(5) if the business 
is clearly not in a position to provide 10 
or more cards to employees (for 
example, if the business has only 3 
employees). On the other hand, the 
issuer need not monitor the personnel 
practices of the business to make sure 
that it has at least 10 employees at all 
times. 

2. Unauthorized use by employee. The 
protection afforded to an employee 
against liability for unauthorized use in 
excess of the limits set in § 226.12(b) 
applies only to unauthorized use by 
someone other then the employee. If the 
employee uses the card in an 
unauthorized manner, the regulation 
sets no restriction on the employee's 
potential liability for such use. 

12(c) Right of cardholder to assert 
claims or defenses against card issuer. 

1. Relationship to § 226.13. The 
5 226.12(c) credit card "holder in due 
course" provision deals with the 
consumer's right to assert against the 
card issuer a claim or defense 
concerning property or services 
purchased with a credit card, if the 
merchant has been unwilling to resolve 
the dispute. Even though certain 
merchandise disputes, such as non* 
delivery of goods, may also constitute 
"billing errors" under 8 226.13. that 
section operates independently of 
§ 226.12(c). The cardholder whose 
asserted billing error involves 
undelivered goods may institute the 
error resolution procedures of § 226.13; 
but whether or not the cardholder hus 
done so. the cardholder may assert 
claims or defenses under 5 228.12(c). 
Conversely, the consumer may pay a 
disputed balance and thus have no 
further right to assert claims and 
defenses, but still may assert a billing 
error if notice of that billing error is 
given in the proper time and manner. An 
assertion that a particular transaction 
resulted from unauthorized use of the 


card could also be both a "defense" and 
a billing error. 

Z Claims and defenses assertible. 
Section 226.12(c) merely preserves the 
consumer's right to assert against the 
card issuer any claims or defenses that 
can be asserted against the merchant. It 
does not determine what claims or 
defenses are valid as to the merchant; 
this determination must under be made 
under state or other applicable law. 

12(c)(1) General rule. 

1. Situations excluded and included. 
The consumer may assert claims or 
defenses only when the goods or 
services are "purchased with the credit 
card." This could Include: 

• Mail or telephone orders, if the 
purchase is charged to the credit 
card account 

But it would exclude: 

• Use of a credit card to obtain a 
cash advance, even if the consumer 
then uses the money to purchase 
goods or services. Such a 
transaction would not involve 
"property or services purchased 
with the credit card." 

• The purchase of goods or services 
by use of a check accessing an 
overdraft account and a credit card 
used solely for identification of the 
consumer. (On the other hand, if the 
credit card is used to make partial 
payment for the purchase and not 
merely for identification, the right to 
assert claims or defenses would 
apply to credit extended via the 
credit card, although not to the 
credit extended on the overdraft 
line.) 

• Purchases made by use of a check 
guarantee card in conjunction with 
a cash advance check (or by cash 
advance checks alone). See footnote 
24. A cash advance check is a check 
that, when written, does not draw 
on an asset account; instead, it is 
charged entirely to an open-end 
credit account. 

• Purchases effected by use of either 
a check guarantee card or a debit 
card when used to draw on 
overdraft credit lines (see footnote 
24). The debit card exemption 
applies whether the card accesses 
an asset account via point-of-sale 
terminals, automated teller 
machines, or in any other way. and 
whether the card qualifies as an 
"access device" under Regulation E 
or is only a paper-based debit card. 
If a card serves both as an ordinary 
credit card and also as check 
guarantee or debit card, a 
transaction will be subject to this 
rule on asserting claims and 
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defenses when used as an ordinary 
credit card, but not when used as a 
check guarantee or debit card. 

12(c)(2) Adverse credit reports 
prohibited. 

1. Scope of prohibition. Although an 
amount in dispute may not be reported 
as delinquent until the matter is 
resolved: 

• That amount may be reported as 
disputed. 

* Nothing In this provision prohibits 
the card issuer from undertaking its 
normal collection activities for 
delinquent accounts. 

12(c)(3) Limitations. 

Paragraph 12(c)(3)(i). 

1. Resolution with merchant. The 
consumer must have tried to resolve the 
dispute with the merchant. This does not 
require any special procedures or 
correspondence between them, and is a 
matter for factual determination in each 
case. The consumer is not required to 
seek satisfaction from the manufacturer 
of the goods involved. When the 
merchant is in bankruptcy proceedings, 
the consumer is not required to file a 
claim in those proceedings. 

Paragraph 12(c)(3)(H). 

1. Geographic limitation. The question 
of where as transaction occurs (as in the 
case of mail or telephone orders, for 
example) is to be determined under 
state or other applicable law. 

2. Merchant honoring card. The 
exceptions (stated in footnote 28) to the 
amount and seographic limitations do 
not apply if the merchant merely honors, 
or indicates through signs or advertising 
that it honors, a particular credit card. 

12(d) Offsets by card issuer 
prohibited. 

Paragraph 12(d)(1). 

1. "Holds**on accounts. “Freezing** or 
placing a hold on funds in the 
cardholder's deposit account is the 
functional equivalent of an offset and 
would contravene the prohibition in 

5 226.12(d)(1). unless done in the context 
of one of the exceptions specified In 
§ 228.12(d)(2). For example. If the terms 
of a security agreement permitted the 
card issuer to place a hold on the funds, 
the hold would not violate the offset 
prohibition. Similarly, if an order of a 
bankruptcy court required the card 
issuer to turn over deposit account funds 
to the trustee in bankruptcy, the issuer 
would not violate the regulation by 
placing a hold on the funds in order to 
comply with the court order. 

2. Funds intended as deposits . If the 
consumer tenders funds as a deposit (to 
a checking account, for example), the 
card issuer may not apply the funds to 
repay indebtedness on the consumer's 
credit card account. 


3. Types of indebtedness: overdraft 
accounts . The offset prohibition applies 
to any indebtedness arising from 
transactions under a credit card plan, 
including accrued finance charges and 
other charges on the account. The 
prohibition also applies to balances 
arising from transactions not using the 
credit card itself but taking place under 
plans that involve credit cards. For 
example, if the consumer writes a check 
that accesses an overdraft line of credit, 
the resulting indebtedness is subject to 
the offset prohibition since it is incurred 
through a credit card plan, even though 
the consumer did not use an associated 
check guarantee or debit card. 

4 . When prohibition applies in case of 
termination of account The offset 
prohibition applies even after the card 
issuer terminates the cardholders credit 
card privileges, if the indebtedness was 
incurred prior to termination. If the 
indebtedness was incurred after 
termination, the prohibition does not 

apply- 

Paragraph 12(d)(2). 

1. Security interest—limitations. In 
order to qualify for the exception stated 
in § 228.12(d)(2), a security interest must 
be affirmatively agreed to by the 
consumer, must be disclosed in the 
issuer's initial disclosures under 8 226.6, 
and must be obtained and enforced only 
through procedures equally available to 
other creditors. For example, the 
consumer may offer a savings account 
(as an alternative to other personal 
property, such as an automobile) as 
security for credit card indebtedness. 
Another example of a permissible 
security interest in deposit account 
funds would be one granted by the 
consumer in return for an incentive 
offered by the issuer (for example, lower 
rates on the credit card account). 

2. Security interest — after-acquired 
property. As used in 8 228.12(d). the 
terra “security interest*' does not 
exclude (as it does for other Regulation 
Z purposes) interests in after-acquired 
property. Thus, a consensual security 
interest in deposit-account funds, 
including funds deposited after the 
granting of the security interest, would 
constitute a permissible exception to the 
prohibition on offsets. 

3. Court order. If the card issuer 
obtains a judgment against the 
cardholder, and if state and other 
applicable law and the terms of the 
judgment do not so prohibit, the card 
issuer may offset the indebtedness 
against the cardholders deposit 
account 

Paragraph 12(d)(3). 

1. Automatic payment plans—scope of 
exception. With regard to automatic 


debit plans under 8 226.12(d)(3). the 
following rules apply: 

• The cardholder's authorization 
must be in writing and signed or 
initialed by the cardholder. 

• The authorizing language need not 
appear directly above or next to the 
cardholder's signature or initials, 
provided it appears on the same 
document and that it clearly spells 
out the terms of the automatic debit 
plan. 

• If the cardholder has the option to 
accept or reject the automatic debit 
feature (such option may be 
required under 8 913 of the 
Electronic Fund Transfer Act), the 
fact that the option exists should be 
clearly indicated. 

2. Automatic payment plans— 
additional exceptions. The following 
practices are not prohibited by 
8 226.12(d)(1): 

• Automatically deducting charges 
for participation in a program of 
banking services (one aspect of 
which may be a credit card plan). 

• Debiting the cardholder's deposit 
account on the cardholder's specific 
request rather than on an automatic 
periodic basis (for example, a 
cardholder might check a box on 
the credit card bill stub, requesting 
the issuer to debit the cardholder's 
account to pay that bill). 

12(e) Prompt notification of returns 
and crediting of refunds. 

Paragraph 12(e)(1). 

1. Normal channels. The term “normal 
channels" refers to any network or 
interchange system used for the 
processing of the original charge slips 
(or equivalent information concerning 
the transaction). 

Paragraph 12(e)(2). 

1. Crediting account The card issuer 
need not actually post the refund to the 
consumer's account within 3 business 
days after receiving the credit 
statement, provided that it credits the 
account as of a date within that time 
period. 

References 

Statute: Secs. 103(1), 132,133,135,162, 
160.167,169. and 170. 

Other sections: 8226.13. 

Other regulations: Regulation E (12 
CFR 205). 

Previous regulation: 8226.13. 

1961 changes: The issuance rules in 
8 226.12(a) make clear that cards may be 
sent to the person making the request 
and also to any other person for whom a 
card is requested, except that no 
liability for unauthorized use may be 
imposed on persons who are only 
authorized users. 
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The principal differences in § 22 B* 12 (bl 
about conditions of liability are as 
follows: the requirement that the 
cardholder be given a postage-paid, 
preaddressed card or envelope for 
notification of loss or theft has been 
deleted (corresponding to an 
amendment to the act); the required 
disclosures of maximum liability and of 
means of notification have been 
simplified; and the required provision of 
a means of identification has been 
changed in that the issuer now may 
provide a means to identify either the 
cardholder or the authorized user. 

Finally, anyone may provide the 
notification to the card issuer, not just 
the cardholder. 

Section 220.12(d) on offsets clarifies 
that the offset prohibition does not 
apply to consensual security interests. 
The separate promptness standard 
which used to apply in addition to the 
7-business-day and 3-business-day 
standards has been deleted from 
5 228.12(e) on prompt notification of 
returns. Section 228.12(f) now clarifies 
rules on clearing accounts. 

Section 228.12(g), dealing with the 
relationship of the regulation to 
Regulation E (Electronic Fund 
Transfers), has been added. 

Section 226.13—Billing Error Resolution 

1. General prohibitions* Footnote 27 
prohibits a creditor from responding to a 
consumer's billing error allegation by 
accelerating the debt or closing the 
account, and reflects protections 
authorized by 5181(d) of the Truth in 
Lending Act and 5 701 of the Equal 
Credit Opportunity Act, The footnote 
also alerts creditors that failure to 
comply with the error resolution 
procedures may result in the forfeiture 
of disputed amounts as prescribed in 

S 161(e) of the act. (Any failure to 
comply may also be a violation subject 
to the liability provisions of § 130 of the 
act.) 

2. Charges for error resolution. If a 
billing error occurred, whether as 
alleged or in a different amount or 
manner, the creditor may not Impose o 
charge related to any aspect of the error 
resolution process (including charges for 
documentation or investigation) and 
must credit the consumer's account if 
such a charge was assessed pending 
resolution. Since the act grants the 
consumer error resolution rights, the 
creditor should avoid any chilling effect 
on the good faith assertion of errors that 
might result if charges arc assessed 
when no billing error has occurred. 

13(a) Definition of billing error. 

1. Actual, implied, or apparent 
authority. Whether use of a credit card 
or open-end credit plan Is authorized is 


determined by state or other applicable 
law. 

Paragraph 13(a)(3). 

1. Coverage. Section 228.13(a)(3) 
covers disputes about goods or services 
that are “not accepted” or “not 
delivered . , . as agreed”; for example: 

• The appearance on a periodic 
statement of a purchase, when the 
consumer refused to take delivery 
of goods because they did not 
comply with the contract. 

• Delivery of property or services 
different from that agreed upon. 

• Delivery of the wrong quantity. 

• Late delivery. 

• Delivery to the wrong location. 
Section 226.13(a)(3) does not apply to 

a dispute relating to the quality of 
property or services that the consumer 
accepts. Whether acceptance occurcd is 
determined by state or other applicable 
low. 

Paragraph 13(a)(5). 

1. Computational errors. In periodic 
statements that are combined with other 
information, the error resolution 
procedures are triggered only if the 
consumer asserts a computational 
billing error in the credit-related portion 
of the periodic statement. For example: 

• If a bank combines a periodic 
statement reflecting the consumer's 
credit card transactions with the 
consumer's monthly checking 
statement, a computational error in 
the checking account portion of the 
combined statement is not a billing 
error. 

Paragraph 13(a)(6). 

1. Documentation requests. A request 
for documentation such as receipts or 
sales slips, unaccompanied by an 
allegation of an error under j 228.13(a) 
or a request for additional clarification 
under $ 228.13(a)(8). does not trigger the 
error resolution procedures. For 
example, a request for documentation 
merely for purposes such as tax 
preparation or recordkeeping does not 
trigger the error resolution procedures. 
13(b) Billing error notice. 

1, Withdrawal. The consumer's 
withdrawal of a billing error notice may 
be oral or written. 

Paragraph 13(b)(1). 

1. Failure to send periodic 
statement—timing. If the creditor has 
failed to send a periodic statement, the 
80-day period runs from the time the 
statement should have been sent. Once 
the statement is provided, the consumer 
has another 60 days to assert any billing 
errors reflected on it. 

2. Failure to reflect credit — timitrg. If 
the periodic statement fails to reflect a 
credit to the account, the 60-day period 
runs from transmittal of the statement 
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on which the credit should have 
appeared. 

3. Transmittal. If a consumer has 
arranged for periodic statements to be 
held at the financial Institution until 
called for, the statement is “transmitted” 
when it is first made available to the 
consumer. 

Paragraph 13(b)(2). 

1. Identity of the consumer. The billing 
error notice need not specify both the 
name and the account number if the 
information supplied enables the 
creditor to identify the consumer's name 
and account. 

13(c) Time for resolution; general 
procedures. 

1. Temporary or provisional 
corrections. A creditor may temporarily 
correct the consumer's account in 
response to a billing error notice, but is 
not excused from complying with the 
remaining error resolution procedures 
within the time limits for resolution. 

2. Correction without investigation. A 
creditor may correct a billing error in the 
manner and amount asserted by the 
consumer without the investigation or 
the determination normally required. 

The creditor must comply, however, 
with all other applicable provisions. If a 
creditor follows this procedure, no 
presumption is created that a billing 
error occurred. 

Paragraph 13(c)(2). 

1. Time for resolution. The phrase 
“two complete billing cycles" means 2 
actual billing cycles occurring after 
receipt of the billing error notice, not a 
measure of time equal to 2 billing cycles. 
For example, if a creditor on a monthly 
billing cycle receives a billing error 
notice mid-cycle, it has the remainder of 
that cycle plus the next 2 full billing 
cycles to resolve the error. 

13(d) Rules pending resolution. 

1. Disputed amount “Disputed 
amount” is the dollar amount alleged by 
the consumer to be in error. When the 
allegation concerns the description or 
identification of the transaction (such as 
the date or the seller's name) rather than 
a dollar amount, the disputed amount is 
the amount of the transaction or charge 
that corresponds to the disputed 
transaction identification. If the 
consumer alleges a failure to send a 
periodic statement under 
5 226.13(a)(7),the disputed amount is the 
entire balance owing. 

13(d)(1) Consumer's right to withhold 
disputed amount; collection action 
prohibited. 

1. Prohibited collection actions. 
During the error resolution period, the 
creditor is prohibited from trying to 
collect the disputed amount from the 
consumer. Prohibited collection actions 
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include, for example, Instituting court 
action, taking a lien, or instituting 
attachment proceedings. 

2. Right to withhold payment. The 
disclosure that payment of any disputed 
amount is not required pending error 
resolution need not appear in any 
specific place on the periodic statement 
and it need not state the specific amount 
that the consumer may withhold. The 
creditor may preprint on its periodic 
statement forms a statement that 
payment of any disputed amount is not 
required pending resolution. 

3. imposition of additional charges on 
undisputed amounts . The consumer's 
withholding of the disputed amount from 
the total bill cannot subject the 
undisputed portion to the imposition of 
finance or other charges. For example, if 
on an account with a free-ride period, a 
consumer disputes a $2 item out of a 
total bill of $300 and pays $298 within 
the free-ride period, the consumer would 
not lose the free-ride as to the 
undisputed portion, even if the creditor 
determines later that no billing error 
occurred. 

4. Automatic payment plans — 
coverage . The coverage of this provision 
is limited to the card issuer's intra- 
institutional payment plans. It does not 
apply to: 

• Inter-institutional payment plans 
that permit a cardholder to pay 
automatically any credit card 
indebtedness from an asset account 
not held by the card issuer receiving 
payment. 

• Intra-lnstitutional automatic 
payment plans offered by financial 
institutions that are not credit card 
issuers. 

5. Automatic payment plans — time of 
notice. While the card issuer does not 
have to restore or prevent the debiting 
of a disputed amount if the billing error 
notice arrives after the 3-business-day 
cut-off, the card issuer must, however, 
prevent the automatic debit of any part 
of the disputed amount that is still 
outstanding and unresolved at the time 
of the next scheduled debit date. 

13(d)(2) Adverse credit reports 
prohibited. 

1. Report of dispute. Although the 
creditor must not issue an adverse credit 
report because the consumer fails to pay 
the disputed amount or any related' 
charges, the creditor may report that the 
amount or the account is in dispute. 

Also, the creditor may report the 
account as delinquent if undisputed 
amounts remain unpaid. 

2. "Person. " During the error 
resolution period, the creditor is 
prohibited from making an adverse 
credit report about the disputed amount 


to any person—including employers, 
insurance companies, other creditors, 
and credit bureaus. 

3. Creditor's agent. Whether an 
agency relationship exists between a 
creditor and an issuer of an adverse 
credit report is determined by state or 
other applicable law. 

13(e) Procedures if billing error 
occurred as asserted 

1. Correction of error. The phrase "as 
applicable" means that the necessary 
corrections vary with the type of billing 
error that occurred. For example, a 
misidentified transaction (or a 
transaction that is identified by one of 
the alternative methods in § 228.8) is 
cured by properly identifying the 
transaction and crediting related finance 
and any other charges imposed. The 
creditor is not required to cancel the 
amount of the underlying obligation 
incurred by the consumer. 

2. Form of correction notice. The 
written correction notice may take a 
variety of forms. It may be sent 
separately, or it may be included on or 
with a periodic statement that is mailed 
within the time for resolution. If the 
periodic statement is used, the amount 
of the billing error must be specifically 
identified. 

If a separate billing error correction 
notice is provided, the accompanying or 
subsequent periodic statement reflecting 
the corrected amount may simply 
identify it as "credit." 

13(f) Procedures if different billing 
error or no billing error occurred. 

1. Different billing error. Examples of 
a "different billing error" include: 

• Differences in the amount of an 
error (for example, the customer 
asserts a $55.00 error but the error 
was only $53.00). 

• Differences in other particulars 
asserted by the consumer (such as 
when a consumer asserts that a 
particular transaction never 
occurred, but the creditor 
determines that only the seller's 
name was disclosed incorrectly). 

2, Form of creditor's explanation . The 
written explanation (which also may 
notify the consumer of corrections to the 
account) may take a variety of forms. It 
may be sent separately, or it may be 
included on or with a periodic statement 
that is mailed within the time for 
resolution. If the creditor uses the 
periodic statement for the explanation 
and correction(s). the corrections must 
be specifically identified. If a separate 
explanation, including the correction 
notice, is provided, the enclosed or 
subsequent periodic statement reflecting 
the corrected amount may simply 
identify it as a "credit" The explanation 


may be combined with the creditor's 
notice to the consumer of amounts still 
owing, which is required under 
5 226.13(g)(1), provided it is sent within 
the time limit for resolution. (See 
Comment 13(e)—1.) 

13(g) Creditor's rights and duties after 
resolution. 

Paragraph 13(g)(1). 

1. Amounts owed by consumer. 
Amounts the consumer still owes may 
include both minimum periodic 
payments and related finance and other 
charges that accrued during the 
resolution period. 

2. Time of notice. The creditor need 
not send the notice of amount owed 
within the time period for resolution, 
although it is under a duty to send the 
notice promptly after resolution of the 
alleged error. If the creditor combines 
the notice of the amount owed with the 
explanation required under 

§ 226.13(f)(1), the combined notice must 
be provided within the time limit for 
resolution. 

Paragraph 13(g)(2). 

1. The creditor need not allow any 
free-ride period disclosed under 
S3 226.6(a)(1) and 226.7(j) to pay the 
amount due under § 226.13(g)(1) if no 
error occurred and the consumer was 
not entitled to a free-ride period at the 
time the consumer asserted the error. 

Paragraph 13(g)(3). 

1. Time for payment The consumer 
has a minimum of 10 days to pay 
(measured from the time the consumer 
could reasonably be expected to have 
received notice of the amount owed) 
before the creditor may issue an adverse 
credit report; if an initially disclosed 
free-ride period allows the consumer a 
longer time in which to pay. the 
consumer has the benefit of that longer 
period. 

Paragraph 13(g)(4). 

1. Credit reporting. Under 

5 226.13(g) (4) (i) and (iii) the creditor's 
additional credit reporting 
responsibilities must be accomplished 
promptly. The creditor need not 
establish costly procedures to fulfill this 
requirement. For example, o creditor 
that reports to a credit bureau on 
scheduled updates need not transmit 
corrective information by on 
unscheduled computer or magnetic tape; 
it may provide the credit bureau with 
the correct information by letter or other 
commercially reasonable means when 
using the scheduled update would not 
be "prompt." The creditor is not 
responsible for ensuring that the credit 
bureau corrects its information 
immediately. 

2. Adverse report to credit bureau. If a 
creditor made an adverse report to a 
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credit bureau that disseminated the 
information to other creditors, the 
creditor fulfills its 5 226.13(g)(4)(h) 
obligations by providing the consumer 
with the name and address of the credit 
bureau. 

13(iJ Relation to Electronic Fund 
Transfer Act and Regulation E. 

1. Coverage. Credit extended directly 
from a non-overdraft credit line is 
governed solely by Regulation Z, even 
though a combined credit card/access 
device is used to obtain the extension. 

2. Incidental credit under agreement. 
Credit extended incident to an 
electronic fund transfer under an 
agreement between the consumer and 
the financial institution is governed by 
$ 226.13(»), which provides that certain 
error resolution procedures in both this 
regulation and Regulation E apply. 
Incidental credit that is not extended 
under an agreement between the 
consumer and the financial institution is 
governed solely by the error resolution 
procedures in Regulation E. For 
example: 

• Credit inadvertently extended 
incident to an electronic fund 
transfer is governed solely by the 
Regulation E error resolution 
procedures, if the bank and the 
consumer do not have an agreement 
to extend credit when the 
consumer's account is overdrawn. 

2. Application to debit/credit 
transactions—examples . If a consumer 
withdraws money at an automated teller 
machine and activates an overdraft 
credit feature on the checking account: 

• An error asserted with respect to 
the transaction is subject, for error 
resolution purposes, to the 
applicable Regulation E provisions 
(such as timing and notice) for the 
entire transaction. 

• The creditor need not provisionally 
credit the consumer's account, 
under 5 205.11 (c)(2)(i) of Regulation 
E, for any portion of the unpaid 
extension of credit. 

• The creditor must credit the 
consumer's account under 

5 205.11(e) with any finance or other 
charges incurred as a result of the 
alleged error. 

• The provisions of 5 226.13 (d) and 
(g) apply only to the credit portion 
of the transaction. 

References 

Statute: Sections 161 and 162. 

Other regulations: Regulation E (12 
CFR 205). 

Previous regulation: 55 228.2(j) and 
(cc), and 226.14. 

1981 changes ; Section 226.13 reflects 
several substantive changes from the 


previous regulation and a complete 
restructuring of the error resolution 
provisions. The new organization, for 
example, arranges the creditor’s 
responsibilities in chronological 
sequence. 

Section 226.13(a)(7) implements 
amended $ 161(b) of the act. and 
provides that the creditor’s failure to 
6end a periodic statement to the 
consumer's current address is a billing 
error, unless the creditor received 
written notice of the address change 
fewer than 20 days (instead of 10 days) 
before the end of the billing cycle. 

Several provisions regarding the 
creditor's duties after a billing error is 
alleged have been revised. The previous 
regulation immunized a creditor from 
liability for inadvertently taking 
collection action or making an adverse 
credit report within 2 days after 
receiving a billing error notice: these 
provisions are deleted from the revised 
regulation. The revised regulation no 
longer requires placement "on the face" 
of the periodic statment of the 
disclosure about payment of disputed 
amounts. 

The revised regulation changes the 
rule in the previous regulation that a 
card issuer must prevent or restore an 
automatic debit of a disputed amount if 
it receives a billing error notice within 
16 days after transmitting the periodic 
statement that reflects the alleged error. 
Under the revised regulation, the card 
issuer must prevent an automatic debit 
if it receives a billing error notice up to 3 
days before the scheduled payment date 
(provided that the notice is received 
within the 60 days for the consumer to 
assert the error). 

Section 226.14—Determination of 
Annual Percentage Rate 

14(a) General rule. 

1. Tolerance . The tolerance of Vk of 1 
percentage point above or below the 
annual percentage rate applies to any 
required disclosure of the annual 
percentage rate. The disclosure of the 
annual percentage rate is required in 
55 228.6. 228.7. 226.9, 228.15, 226.16, and 
228.28. 

2. Rounding. The regulation docs not 
require that the annual percentage rate 
be calculated to any particular number 
of decimal places; rounding is 
permissible within the % of 1 percent 
tolerance. For example, an exact annual 
percentage rate of 14.33333% may be 
stated as 14.33% or as 14.3%, or even as 
14 Yi%: but it could not be stated as 
14.2% or 14%. since each varies by more 
than the permitted tolerance. 

3. Periodic rates. No explicit tolerance 
exists for any periodic rate as such; a 
disclosed periodic rate may vary from 


precise accuracy (for example, due to 
rounding) only to the extent that its 
annualized equivalent is within the 
tolerance permitted { 228.14(a). Further, 
a periodic rate need not be calculated to 
any particular number of decimal 
places. 

4. Finance charges . The regulation 
does not prohibit creditors from 
assessing finance charges on balances 
that include prior, unpaid finance 
charges; state or other applicable law 
may do so. however. 

14(b) Annual percentage rate for 
initial disclosures and for advertising 
purposes. 

1. Corresponding annual percentage 
rate computation. For initial disclosures 
(under 5 228.6) and for advertising 
(under 5 226.16), the annual percentage 
rate is determined by multiplying the 
periodic rate by the number of periods 
in the year. This computation reflects 
the fact that, in such disclosures, the 
rate (known as the corresponding 
unnual percentage rate) is prospective 
and does not involve any particular 
finance charge or periodic balance. This 
computation also is used to determine 
any annual percentage rate for oral 
disclosures under 5 226.26(a). 

14(c) Annual percentage rate for 
periodic statements. 

1. Genera) rule. Section 228.14(c) 
requires disclosure of the corresponding 
annual percentage rate for each periodic 
rate (under 5 220.7(d)). It is figured by 
multiplying each periodic rate by the 
number of periods per year. This 
disclosure is like that provided on the 
Initial disclosure statement. The 
periodic statement also must reflect 
(under 5 226.7(g)) the annualized 
equivalent of the rate actually applied 
during a particular cycle (ihe historical 
rate); this rate may differ from the 
corresponding annual percentage rate 
because of the inclusion of fixed, 
minimum, or transaction charges. 
Sections 220.14 (c)(1) through (c)(4) slate 
the computation rules for the historical 
rate. 

2. Periodic rates. Section 226.14(c)(1) 
applies if the only finance charge 
imposed is due to the application of a 
periodic rate to a balance. The creditor 
may compute the annual percentage rate 
either. 

• By multiplying each periodic rate by 
the number of periods in the yean or 

• By the "quotient" methods. This 
method refers to a composite 
annual percentage rate when 
different periodic rates apply to 
different balances. For example, a 
particular plan may involve a 
periodic rale of lVfe% on balances 
up to $500. and 1% on balances over 
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$500. If, in a given cycle, the 
consumer has a balance of $800, the 
finance charge would consist of 
$7.50 (500X.015) plus $3.00 
(300X.01). for a total finance charge 
of $10.50. The annual percentage 
rate for this period may be 
disclosed either as 18% on $500 and 
12% on $300, or as 15.75% on a 
balance of $800 (the quotient of 
$10.50 divided by $800, multiplied 
by 12). 

3. Charges not based on periodic 
rates. Section 228.14(c)(2) applies if the 
finance charge imposed includes a 
charge not due to the application of a 
periodic rate (other than a charge 
relating to a specific transaction). For 
example, if the creditor imposes a 
minimum $1 finance charge on all 
balances below $50, and the consumer's 
balance was $40 in a particular cycle, 
the creditor would disclose an annual 
percentage rate of (30% 1/40x12). 

4. No balance . Footnote 32 to 

S 226.14(c)(2) would apply not only 
when minimum charges are imposed on 
an account with no balance, but also to 
a plan in which a periodic rate is 
applied to advances from the date of the 
transaction. For example, if on May 19 
the consumer pays the new balance in 
full from a statement dated May 1. and 
has no further transactions reflected on 
the June 1 statement, that statement 
would reflect a finance charge with no 
account balance. 

5. Transaction charges. Section 
228.14(c)(3) transaction charges include, 
for example: 

• A loan fee of $10 imposed on a 
particular advance. 

• A charge of 3% of the amount of 
each transaction. 

The reference to avoiding duplication 
in the computation requires that the 
amounts of transactions on which 
transaction charges were imposed not 
be included both in the amount of total 
balances and in the "other amounts on 
which a finance charge was imposed" 
figure. For further explanation and 
examples of how to determine the 
components of this formula, see 
Appendix F. 

8. Charges related to opening account. 
Footnote 33 is applicable to 
5 228.14(c)(2) and (c)(3). The charges 
involved here do not relate to a specific 
transaction or to activity on the account, 
but relate solely to the opening of the 
account Inclusion of these charges in 
the annual percentage rate calculation 
results in significant distortions of the 
annual percentage rate and delivery of a 
possibly misleading disclosure to 
consumers. The rule in footnote 33 
applies even if the loan fee, points, or 


similar charges are billed on a 
subsequent periodic statement or 
withheld from the proceeds of the first 
advance on the account. 

7. Classification of charges. If the 
finance charge includes a charge not due 
to the application of a periodic rate, the 
creditor must determine the proper 
annual percentage rate computation 
method according to the type of charge 
imposed. If the charge is tied to a 
specific transaction (for example. 3% of 
the amount of each transaction), then 
the method in 8 226.14(c)(3) must be 
used. If a fixed or minimum charge is 
applied, that is, one not tied to any 
specific transaction, then the formula in 

8 228.14(c)(2) is appropriate. 

8. Small finance charges. Section 
226.14(c)(4) gives the creditor an 
alternative to S 226.14(c)(2) and (c)(3) if 
small (50 cents or less) minimum or 
fixed fees are involved. For example, 
while a monthly activity fee of 50 cents 
on a balance of $20 would produce an 
annual percentage rate of 30% under the 
rule in £ 228.14(c)(2). the creditor may 
disclose an annual percentage rate of 
18% if the periodic rate generally 
applicable to all balances is lVfc% per 
month. This option is consistent with the 
provision in footnote 11 to 88 226.6 and 
228.7 permitting the creditor to disregard 
the effect of minimum charges in 
disclosing the ranges of balances to 
which periodic rates apply. 

14(d) Calculations where daily 
periodic rate applied. 

1. Quotient methods. Section 226.14(d) 
addresses use of a daily periodic rate(s) 
to determine some or all of the finance 
charge and use of the quotient method to 
determine the annual percentage rate. 
Since the quotient formula in 

8 228.14(c)(1)(H) does not work when a 
daily rate is being applied to a series of 
daily balances. § 226.14(d) gives the 
creditor 2 alternative ways to figure the 
annual percentage rate—either of which 
satisfies the requirement in 5 228.7(g). 

2. Daily rote with specific transaction 
charge. If the finance charge results 
from a charge relating to a specific 
transaction and the application of a 
daily periodic rate, the calculation 
method in 8 228.14(d)(2) should be used. 

References 

Statute: Section 107. 

Other sections: 8 8 228.8. 228.7. 228.9. 
228.15. 226.18, and 228.28. 

Previous regulation: 8 228.5(a) and 
Interpretation 8 8 228.501 and 228.506. 

1981 changes: Section 228.14 reflects 
the statutory amendment permitting a % 
of 1 percent tolerance for annual 
percentage rates. The revised regulation 
no longer reflects the provision dealing 
with finance charges imposed on 


specified ranges or brackets of balances. 
The revised regulation includes a 
footnote providing that loan fees, points, 
or simitar charges unrelated to any 
specific transaction are not figured into 
the annual percentage rate computation. 

Section 228.15—Right of Rescission 

1. Transactions not covered. Credit 
extensions that are not subject to the 
regulation are not covered by 8 226.15 
even if the customer's principal dwelling 
is the collateral securing the credit. For 
this purpose, "credit extensions" also 
would include the occurrences listed in 
Comment 15(a)(lM' For example, the 
right of rescission does not apply to the 
opening of a business-purpose credit 
line, even though the loan is secured by 
the customer's principal dwelling. 

15(a) Consumer's right to rescind. 

Paragraph 15(a)(1). 

1. Occurrences subject to right. Under 
on open-end credit plan secured by the 
consumer's principal dwelling, the right 
of rescission generally arises with each 
of the following occurrences: 

• Opening the account. 

• Each credit extension. 

• Increasing the credit limit 

• Adding to an existing account a 
security interest in the consumer's 
principal dwelling. 

• Increasing the dollar amount of the 
security interest taken in the 
dwelling to secure the plan. For 
example, a consumer may open an 
account with a $10,000 credit limit. 
$5,000 of which is initially secured 
by the consumer's principal 
dwelling. The consumer has the 
right to rescind at that time and 
(except as noted in 8 228.15(a)(l)(U)) 
with each extension on the account. 
Later, if the creditor decides that It 
wants the credit line fully secured, 
and increases the amount of its 
interest in the consumer's dwelling, 
the consumer has the right to 
rescind the increase. 

2. Exceptions . Although the consumer 
generally has the right to rescind with 
each transaction on the account. 8125(e) 
of the net provides an exception: until 
March 31,1985, the creditor need not 
provide the right to rescind at the time 
of each credit extension made under an 
open-end credit plan secured by the 
consumer's principal dwelling to the 
extent that the credit extended is in 
accordance with a previously 
established credit limit for the plan. The 
consumer will have the right to rescind 
each extension made after March 31. 

1985, under such a secured open-end 
credit plan, whether that plan was 
established before or after that date. 
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3. Security interest arising from 
transaction. In order for the right of 
rescission to apply, the security interest 
must be retained as part of the credit 
transaction. For example: 

• A security interest that is acquired 
by a contractor who is also 
extending the credit in the 
transaction. 

• A mechanic's or materialman's lien 
that is retained by a subcontractor 
or supplier of a contractor-creditor, 
even when the latter has waived its 
own security interest in the 
consumer's home. 

The security interest is not part of the 
credit transaction, and therefore the 
transaction is not subject to the right of 
rescission when, for example: 

• A mechanic’s or materialman's lien 
is obtained by a contractor who is 
not a party to the credit transaction 
but merely is paid with the proceeds 
of the consumer's cash advance. 

• All security interests that may arise 
in connection with the credit 
transaction are validly waived. 

• The creditor obtains a lien and 
completion bond that in effect 
satisfies all liens against the 
consumer's principal dwelling as a 
result of the credit transaction. 

Although liens arising by operation of 
law are not considered security interests 
for purposes of disclosure under $ 228.2, 
that section specifically includes them In 
the definition for purposes of the right of 
rescission. Thus, even though an Interest 
in the consumer’s principal dwelling is 
not a required disclosure under 
§ 228.6(c). it may still give rise to the 
right of rescission. 

4. Consumer . To be a consumer within 
the meaning of 5 226.2. that person must 
at least have an ownership interest in 
the dwelling that is encumbered by the 
creditor's security interest, although that 
person need not be a signatory to the 
credit agreement. For example, if only 
one spouse enters into a secured plan, 
the other spouse is a consumer if the 
ownership interest of that spouse is 
subject to the security interest 

5. Principal dwelling, A consumer can 
only have one principal dwelling at a 
time. A vacation or other second home 
would not be a principal dwelling. A 
transaction secured by a second home 
(such as a vacation home) that is not 
currently being used as the consumer's 
principal dwelling is not resdndable, 
even if the consumer intends to reside 
there in the future. When a consumer 
buys or builds a new dwelling that will 
become the consumer's principal 
dwelling within one year or upon 
completion of construction, the new 
dwelling is considered the principal 


dwelling when it secures the open-end 
credit line. Dwelling, as defined in 
§ 226.2. includes structures that are 
classified as personalty under state law. 
For example, a transaction secured by a 
mobile home, trailer, or houseboat used 
as the consumer's principal dwelling 
may be resdndable. 

6. Special rule for principal dwelling. 
When the consumer is acquiring or 
constructing a new principal dwelling. 
any credit plan or extension secured by 
the equity in the consumer's current 
principal dwelling (for example, an 
advance to be used as a bridge loan) is 
still subject to the right of rescission. 

Paragraph 15(a)(2) 

1. Consumer's exercise of right. The 
consumer must exercise the right of 
rescission in writing, but not necessarily 
on the notice supplied under § 226.15(b). 
Whatever the means of sending the 
notification of resdssion—mail, 
telegram, or other written means—the 
time period for the creditor's 
performance under {226.15(d)(2) docs 
not begin to run until the notification 
has been received. The creditor may 
designate an agent to receive the 
notification so long as the agent's name 
and address appear on the notice 
provided to the consumer under 
5220.15(b). 

Paragraph 15 (a)(3). 

1. Rescission period, the period 
within which the consumer may 
exercise the right to resdnd runs for 3 
business days from the last of 3 events: 

• The occurrence that gives rise to the 
right of rescission. 

• Delivery of all material disclosures 
that are relevant to the plan. 

• Delivery to the consumer of the 
required resdssion notice. 

For example, an account is opened on 
Friday, June 1, and the disclosures and 
notice of the right to resdnd were given 
on Thursday, May 31; the rescission 
period will expire at midnight of the 
third business day after June 1—that is, 
Tuesday June 5, In another example, if 
the disclosures are given and the 
account is opened on Friday, June 1. and 
the rescission notice is given on 
Monday. June 4, the rescission period 
expires at midnight of the third business 
day after June 4—that is Thursday. June 

7. The consumer must place the 
rescission notice in the mail, file it for 
telegraphic transmission, or deliver it to 
the creditor's place of business within 
that period in order to exercise the right 

2. Material disclosures. Footnote 36 
sets forth the material disclosures that 
must be provided before the rescission 
period can begin to run. The creditor 
must provide sufficient information to 
satisfy the requirements of §226,6 for 


these disclosures. A creditor may satisfy 
this requirement by giving an initial 
disclosure statement that complies with 
the regulation. Failure to give the other 
required initial disclosures (such as the 
billing rights statement) does not 
prevent the running of the rescission 
period, although that failure may result 
in civil liability or administrative 
sanctions. 

3. Material disclosures—variable rote 
program. For a variable rate program, 
the material disclosures also include the 
disclosures listed in footnote 12 to 
3226.6(a)(2): the circumstances under 
which the rate may increase; the 
limitations on the increase: and the 
effect of an increase. 

4. Unexpired right of rescission. W r hen 
the creditor has failed to take the action 
necessary to start the 3-day rescission 
period running, the right to rescind 
automatically lapses on the occurrence 
of the earliest of the following 3 events: 

• The expiration of 3 years after the 
occurrence giving rise to the right of 
rescission. 

• Transfer of all the consumer's 
interest in the property. 

• Sale of the consumer's interest in 
the property, including a transaction 
in which the consumer sells the 
dwelling and takes back legal title 
through a purchase money note and 
mortgage. 

Transfer of all the consumer’s interest 
includes such transfer as bequests and 
gifts. A sale or transfer of the property 
need not be voluntary to terminate the 
right to rescind. For example, a 
foreclosure sale would terminate an 
unexpired right to rescind. As provided 
in 5125 of the act. the 3-year limit may 
be extended by an administrative 
proceeding to enforce the provisions of 
§226.15. A partial transfer of the 
consumer's interest. 9 uch as a transfer 
bestowing co-ownership on a spouse, 
does not terminate the right of 
rescission. 

Paragraph 15(a)(4). 

1. Joint owners. When more than one 
consumer has the right to rescind a 
transaction, any one of them may 
exercise that right and cancel the 
transaction on behalf of all. For 
example, if both a husband and wife 
have the right to rescind a transaction, 
either spouse acting alone may exercise 
the right and both are bound by the 
rescission. 

15(b) Notice of right to rescind. 

1. Who receives notice. Each 
consumer entitled to rescind must be 
given: 

• Two copies of the rescission notice. 

• The material disclosures. 
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In a transaction involving joint 
owners, both of the whom are entitled to 
rescind, both must receive the notice of 
the right to rescind and disclosures. For 
example, if both spouses are entitled to 
rescind a transaction, each must receive 
2 copies of the rescission notice and one 
copy of the disclosures. 

2. Format The rescission notice may 
be physically separated from the 
material disclosures or combined with 
the material disclosures, so long as the 
information required to be included on 
the notice is set forth in a clear and 
conspicuous manner. See the model 
notices in Appendix G. 

3. Content The notice must include all 
of the information outlined In 
8228.15(b)(1) through (5). The 
requirement in 8226.15(b) that the 
transaction or occurrence be identified 
may be met by providing the date of the 
transaction or occurrence. The notice 
may include additional information 
related to the required information, such 
as: 

• A description of the property 
subject to the security interest. 

• A statement that joint owners may 
have the right to rescind and that a 
rescission by one is effective for all. 

• The name and address of an agent 
of the creditor to receive notice of 
rescission. 

4. Time of providing notice. The notice 
required by 8 228.15(b) need not be 
given before the occurrence giving rise 
to the right of rescission. The creditor 
may deliver the notice after the 
occurrence, but the rescission period 
will not begin to run until the notice is 
given. For example, if the creditor 
provides the notice on May 15, but 
disclosures were given and the credit 
limit was raised on May 10, the 3- 
business day rescission period will run 
from May 15. 

15(c) Delay of creditor's performance. 

1. Genera! rule . Until the rescission 
period has expired and the creditor is 
reasonably satisfied that the consumer 
has not rescinded, the creditor must not, 
either directly or through a third party: 

• Disburse advances to the consumer. 

• Begin performing services for the 
consumer. 

• Deliver materials to the consumer. 

2. Escrow. The creditor may disburse 
advances during the rescission period in 
a valid escrow arrangement. The 
creditor may not. however, appoint the 
consumer as “trustee** or “escrow 
agent** and distribute funds to the 
consumer in that capacity during the 
delay period. 

3. Permissible actions. Section 
228.15(c) does not prevent the creditor 
from taking other steps during the delay, 


short of beginning actual performance. 
The creditor may, for example: 

• Prepare the cash advance check. 

• Perfect the security interest. 

w • Accrue finance charges during the 
delay period. 

4. Performance by third party. The 
creditor is relieved from liability for 
failure to delay performance if a third 
party with no knowledge that the 
rescission right has been activated 
provides materials or services, as long 
as any debt incurred for materials or 
services obtained by the consumer 
during the rescission period is not 
secured by the security interest in the 
consumer’s dwelling. For example, if a 
consumer uses a bank credit card to 
purchase materials from a merchant in 
an amount below the floor limit, the 
merchant might not contact the card 
issuer for authorization and therefore 
would not know that materials should 
not be provided. 

5. Delay beyond rescission period. 

The creditor must wait until it is 
reasonably satisfied that the consumer 
has not rescinded. For example, the 
creditor may satisfy Itself by doing one 
of the following: 

• Waiting a reasonable time after 
expiration of the rescission period 
to allow for delivery of a mailed 
notice. 

• Obtaining a written statement from 
the consumer that the right has not 
been exercised. 

When more than one consumer has 
the right to rescind, the creditor cannot 
reasonably rely on the assurance of only 
one consumer, because other consumers 
may exercise the right. 

15(d) Effects of rescission. 

Paragraph 15(d)(1). 

1. Termination of security interest 
Any security interest giving rise to the 
right of rescission becomes void when 
the consumer exercises the right of 
rescission. The security interest is 
automatically negated, regardless of its 
status and whether or not it was 
recorded or perfected. Under 

8 226.15(d)(2), however, the creditor 
must take any action necessary to 
reflect the fact that the security interest 
no longer exists. 

2. Extent of termination. The 
creditor’s security interest is void to the 
extent that it is related to the occurrence 
giving rise to the right of rescission. For 
example, upon rescission: 

• If the consumer’s right to rescind is 
activated by the opening of a plan, 
any security interest in the principal 
dwelling is void. 

• If the right arises due to an increase 
in the credit limit, the security 
interest is void as to the amount of 


credit extensions over the prior 
limit, but the security interest in 
amounts up to the original credit 
limit is unaffected. 

• If the right arises with each 
individual credit extension, then the 
interest is void as to that extension, 
and other extensions are 
unaffected. 

Paragraph 15(d)(2). 

1. Refunds to consumer. The consumer 
cannot be required to pay any amount in 
the form of money or property either to 
the creditor or to a third party as part of 
the occurrence subject to the right of 
rescission. Any amounts of this nature 
already paid by the consumer must be 
refunded. “Any amount*' includes 
finance charges already accrued, as well 
as other charges such as application and 
commitment fees or fees for a title 
search or appraisal, whether paid to the 
creditor, paid directly to a third party, or 
passed on from the creditor to the third 
party. It is irrelevant that these amounts 
may not represent profit to the creditor. 
For example: 

• If the occurrence is the opening of 
the plan, the creditor must return 
any membership or application fee 
paid. 

• If the occurrence is the increase in a 
credit limit or the addition of a 
security interest, the creditor must 
return any fee imposed for a new 
credit report or filing fees. 

• If the occurrence is a credit 
extension, the creditors must return 
fees such as application, title, and 
appraisal or survey fees, as well as 
any finance charges related to the 
credit extension. 

2. Amounts not refundable to 
consumer. Creditors need not return any 
money given by the consumer to a third 
party outside of the occurrence, such as 
costs incurred for a building permit or 
for a zoning variance. Similarly, the term 
“any amount" does not apply to money 
or property given by the creditor to the 
consumer; those amounts must be 
tendered by the consumer to the creditor 
under 8 228.15(d)(3). 

3. Reflection of security interest 
termination. The creditor must take 
whatever steps are necessary to indicate 
that the security interest is terminated. 
Those steps include the cancellation of 
documents creating the security interest, 
and the filing of release or termination 
statements in the public record. In a 
transaction involving subcontractors or 
suppliers that also hold security 
interests related to the occurrence 
rescinded by the consumer, the creditor 
must insure that the termination of their 
security interests is also reflected. The 
20-day period for the creditor’s action 
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refers to the time within which the 
creditor must begin the process. It does 
not require all necessary steps to have 
been completed within that time, but the 
creditor is responsible for seeing the 
process through to completion. 

Paragraph 15(d)(3). 

1. Property exchange . Once the 
creditor has fulfilled its obligation under 
§ 226.15(d)(2), the consumer must tender 
to the creditor any property or money 
the creditor has already delivered to the 
consumer. At the consumer's option, 
property may be tendered at the 
location of the property. For example, if 
fixtures or furniture have been delivered 
to the consumer's home, the consumer 
may tender them to the creditor by 
making them available for pick up at the 
home, rather than physically returning 
them to Ihe creditor's premises. Money 
already given to the consumer must be 
tendered at the creditor's place of 
business. For purpose of property 
exchange, the following additional rules 
apply: 

• A cash advance is considered 
money for purposes of this section 
even If the creditor knows what the 
consumer intends to purchase with 
the money, 

• In a 3-party open-end credit plan 
(that is. if the creditor and seller are 
not the same or related persons), 
extensions by the creditor that are 
used by the consumer for purchases 
from third-party sellers are 
considered to be the same as cash 
advances for purposes of tendering 
value to the creditor, even though 
the transaction is a purchase for 
other purposes under the regulation. 
For example, if a consumer 
exercises the unexpired right to 
rescind after using a 3-party credit 
card for one year, the consumer 
would tender the amount of the 
purchase price for the items charged 
to the account rather than 
tendering the items themselves to 
tho creditor. 

2. Reasonable value. If returning the 
property would be extremely 
burdensome to the consumer, the 
consumer may offer the creditor it* 
reasonable value rather than returning 
the property itself. For example. If 
building materials have already been 
incorporated into the consumer's 
dwelling, the consumer may pay their 
reasonable value. 

Paragraph 15(d)(4). 

1. Modifications. The procedures 
outlined In $ 226.15(d)(2) and (d)(3) may 
bo modified by a court For example, 
when a consumer is in bankruptcy 
proceedings and prohibited from 
returning anything to the creditor, or 


when the equities dictate, a modification 
might be made. 

15(e) Consumer's waiver of right to 
rescind. 

1. bleed for waiver. To waive the right 
to rescind, the consumer must have a 
bona fide personal financial emergency 
that must be met before the end of the 
rescission period. The existence of the 
consumer's waiver will not. of itself, 
automatically insulate the creditor from 
liability for failing to provide the right of 
rescission. 

2. Procedure. To waive or modify the 
right to rescind, the consumer must give 
a written statement that specifically 
waives or modifies the right and also 
includes a brief description of the 
emergency. Each consumer entitled to 
rescind must sign the waiver statement. 
In a transaction Involving multiple 
consumers, such as a husband and wife 
using their home as collateral, the 
waiver must bear the signatures of both 
spouses. 

15(f) Exempt transactions. 

1. Residential mortgage transaction . 
Although residential mortgage 
transactions would seldom be made on 
bona fide open-end credit plans (under 
which repeated transactions must be 
reasonably contemplated), an advance 
on an open-end plan could be for a 
downpayment for the purchase of a 
dwelling that would then secure the 
remainder of the line. In such a case, 
only the particular advance for the 
downpayment would be exempt from 
the rescission rj^ht 

2. State creditors. Cities and other 
political subdivisions of states acting as 
creditors are not exempt from § 226.15. 

3. Spreader clause. When the creditor 
holds a mortgage or deed of trust on the 
consumer's prindpul dwelling and that 
mortgage or deed of trust contains a 
"spreader clause" (also known as a 
"dragnet" or cross-collateralization 
clause), subsequent occurrences such as 
the opening of a plan or individual credit 
extensions are subject to the right of 
resdsston to the same degree as if the 
security interest were taken directly to 
secure the open-end plan, unless the 
creditor effectively waives Its security 
interest under the spreader clause with 
respect to the subsequent open-end 
credit extensions. 

References 

Statute: Secs. 113,125. and 13a 

Other sections: §5 226.2 and 
Appendix G. 

Previous regulation: § 226.9. 

1961 changes: Section 226.15 reflects 
the statutory amendments of 1960. 
providing for a limited right of resdssion 
for a 3-ycar trial period when individual 
credit extensions are made in 
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accordance with a previously 
established credit limit for an open-end 
credit plan. 

The right to resdnd applies not only 
to real property used as the consumer's 
prindpal dwelling, but to personal 
property as well. The regulation 
prov ides no spedfic text or format for 
the resdssion notice. 

When a consumer exercises the right 
to resdnd. the creditor now has 20 days 
to return a consumer’s money or 
property and take the necessary action 
to terminate the security interest. The 
creditor has 20 days to take possession 
of Ihe money or property after the 
consumer's tender before the consumer 
may keep it without further obligation. 

Under the revised regulation, the 
waiver provision has been relaxed. The 
lien status of the mortgage is irrelevant 
for purposes of the residential mortgage 
transaction exemption. The exemption 
for agricultural loans from the right to 
resdnd has been deleted. 

Section 226.16—Advertising 

1. Clear and conspicuous standard. 
Section 226,18 is subject to the general 
"clear and conspicuous" standard for 
Subpart B (see { 226.5(a)(1)) but 
prescribes no specific rules for the 
format of the necessary disclosures. The 
credit terms need not be printed in a 
certain type size nor need they appear in 
any particular place in the 
advertisement. 

16(a) Actually available terms. 

1. General rule. To Ihe exlent that an 
advertisement mentions spedfic credit 
terms, it may state only those terras that 
the creditor is actually prepared to offer. 
For example, a creditor may not 
advertise a very low annual percentage 
rate that will not in fact be available at 
any time. Section 226.16(a) is not 
intended to inhibit the promotion of new 
credit programs, but to bar the 
advertising of terms that are not and 
will not be available. For example, a 
creditor may advertise terms that will be 
offered for only a limited period, or 
terms that will become available at a 
future date. 

2. Specific credit terms. "Spedfic 
credit terms" is not limited to the 
disdosures required by the regulation 
but would indude any specific 
components of a credit plan, such as the 
minimum periodic payment amount or 
seller's points in a plan secured by real 
estate. - 

16(b) Advertisement of terms that 
require additional disclosures. 

1. Use of positive terms. An 
advertisement must state a credit term 
as a positive number in order to trigger 
additional disclosures. For example, "no 
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annua) membership fee*’ would not 
trigger the additional disclosures 
required by 5 228.18(b). 

2. Implicit terms . Section 228.16(b) 
applies even if the triggering term is not 
stated explicitly, but may be readily 
determined from the advertisement. For 
example, a statement that "the equity in 
your home becomes spendable with an 
XYZ line of credit** implicitly states that 
the creditor will take a security interest 
in the consumer's home. 

3. Membership fees . A membership 
fee is not a triggering term nor need it be 
disclosed under $ 226.16(b)(3) if it is 
required for participation in the plan 
whether or not an open-end credit 
feature is attached. (See Comment 6(b}- 
1 ) 

4. Variable rate plans . An 
advertisement for a variable rate plan 
complies with $ 228.16(b)(2) if it 
discloses that **the annual percentage 
rate may vary'* or a similar statement, 
but the advertisement need not include 
the information required by footnote 12 
to $ 226.6(a)(2). 

5. Triggering terms . The following are 
examples of terms that trigger additional 
disclosures: 

• “Charge it—it won’t be billed to 
your account until February.*' 

• “Small montly service charge on the 
remaining balance.** 

• *T2% Annual Percentage Rate." 

• "A $15 annual membership fee buys 
you $2,000 in credit" 

16(c) Catalogs and multiple-page 
advertisements. 

t Definition . The multiple-page 
advertisements to which $ 228.16(c) 
refers are advertisements consisting of a 
series of sequentially numbered pages— 
for example, a supplement to a 
newspaper. A mailing consisting of 
several separate flyers or pieces of 
promotional material in a single 
envelope does not constitute a single 
multiple-page advertisement for 
purposes of $ 228.16(c). 

Paragraph 16(c)(1). 

1. General. Section 226.16(c)(1) 
permits creditors to put credit 
information together in one place in a 
catalog or multiple-page advertisement. 
The rule applies only if the catalog or 
multiple-page advertisement contains 
one or more of the triggering terms from 
5 226.16(b). 

Paragraph 16(c)(2). 

1. Table or schedule if credit terms 
depend on outstanding balance . If the 
credit terms of a plan vary depending on 
the amount of the balance outstanding, 
rather than the amount of any property 
purchased, a table or schedule complies 
with ( 226.16(c)(2) if it includes the 
required disclosures for representative 


balances. For example, a creditor would 
disclose that a periodic rate of 1.5% is 
applied to balances of $500 or less, and 
a 1% rate is applied to balances greater 
than $500. 

References 

Statute: Secs. 141 and 143. 

Previous regulation: § 226.10 (a) 
through (c) and Interpretation 
S 226.1002. 

Other sections: §§ 226.2 and 226.6. 

1981 changes: Section 228.16 reflects 
the statutory changes to $ 143 of the act 
which reduce both the number of 
triggering terms and the additional 
disclosures required by the use of those 
terms. Membership or participation fees 
are included among the additional 
disclosures required when a triggering 
term is used. The substance of 
Interpretation $ 226.1002, requiring 
disclosure of representative amounts of 
credit in catalogs and multiple-page 
advertisements, has been incorporated 
in simplified form in paragraph (c). 

Subpart C—Closed-End Credit 

Section 228.17—General Disclosure 
Requirements 

17(a) Form of disclosures. 

Paragraph 17(a)(1). 

1. Clear and conspicuous. This 
standard requires that disclosures be in 
a reasonably understandable form. For 
example, while the regulation requires 
no mathematical progression or format, 
the disclosures must be presented in a 
way that does not obscure the 
relationship of the terms to each other. 

In addition, although no minimum type 
size is mandated, the disclosures must 
be legible, whether typewritten, 
handwritten, or printed by computer. 

2. Segregation of disclosures. The 
disclosures may be grouped together 
and segregated from other information 
in a variety of ways. For example, the 
disclosures may appear on a separate 
sheet of paper or may be set off from 
other information on the contract or 
other documents: 

• By outlining them in a box. 

• By boldprint dividing lines. 

• By a different color background. 

• By a different type style. 

3. Location . The regulation imposes no 
specific location requirements on the 
segregated disclosures. For example: 

• They may appear on a disclosure 
statement separate from all other 
material. 

• They may be placed on the same 
document with the credit contract 
or other information, so long as they 
are segregated from that 
information. 

• They may be shown on the front or 


back of a document. 

• They need not begin at the top of a 
page. 

• They may be continued from one 
page to another. 

4. Content of segregated disclosures . 
Footnotes 37 and 38 contain exceptions 
to the requirement that the disclosures 
under $ 226.18 be segregated from 
material that is not directly related to 
those disclosures. Footnote 37 lists the 
items that may be added to the 
segregated disclosures, even though not 
directly related to those disclosures. 
Footnote 38 lists the items required 
under § 226.18 that may be deleted from 
the segregated disclosures and appear 
elsewhere. Any one or more of these 
additions or deletions may be combined 
and appear either together with or 
separate from the segregated 
disclosures. The itemization of the 
amount financed under $ 226.18(c). 
however, must be separate from the 
other segregated disclosures under 
$226.18. 

5. Directly related. The segregated 
disclosures may. at the creditor’s option, 
include any information that is directly 
related to those disclosures. Directly 
related information includes, for 
example, the following: 

• A description of a grace period after 
which a late payment charge will be 
imposed. For example, the 
disclosure given under $ 226.18(1) 
may state that a late charge will 
apply to “any payment received 
more than 15 days after the due 
date." 

• A statement that the transaction is 
not secured. For example, the 
creditor may add a category 
labelled "unsecured" or "not 
secured" to the security interest 
disclosures given under $ 226.18(m). 

• The basis for any estimates used in 
making disclosures. For example, if 
the maturity date of o loan depends 
solely on the occurrence of a future 
event, the creditor may indicate that 
the disclosures assume that event 
will occur at a certain time. 

• The conditions under which a 
demand feature may be exercised. 
For example, in a loan subject to 
demand after 5 years, the 
disclosures may state that the loan 
will become payable on demand in 
5 years. 

• When a variable rate feature is 
disclosed on other documents under 
footnote 43 to $ 228.18(0, a 
reference to the variable rate 
feature and/or to other documents 
on which the variable rate 
disclosures are made. 
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• An explanation of the use of 
pronouns or other references to the 
parties to the transaction. For 
example, the disclosures may state. 

•• 'You* refers to the customer and 
'we' refers to the creditor.** 

• Instructions to the creditor or its 
employees on the use of a multiple- 
purpose form. For example, the 
disclosures may state. "Check box if 
applicable." 

6. Multiple-purpose forms. The 
creditor may design a disclosure 
statement that can be used for more 
than one type of transaction, so long as 
the required disclosures for individual 
transactions are clear and conspicuous. 
(Sec the commentary to Appendices G 
and H for a discussion of the treatment 
of disclosures that do not apply to 
specific transactions.) Any disclosure 
listed in 8 228.18 (except the itemization 
of the amount financed under 
5 226.18(c)) may be included on a 
standard disclosure statement even 
though not ail of the creditor’s 
transactions include those features. For 
example, the statement may Include: 

• The variable rate disclosure under 
8 226.18(f). 

• The demand feature disclosure 
under S 226.18(1). 

• A reference to the possibility of a 
security interest arising from a 
spreader clause, under 5 226.18(m). 

• The assumption policy disclosure 
under f 228.18(q). 

• The required deposit disclosure 
under 8 226.18(r). 

Paragraph 17(a)(2 ). 

1. When disclosures must be more 
conspicuous. The following rules apply 
lo the requirement that the terms 
"annual percentage rate" and "Finance 
charge" be shown more conspicuously: 

• The terms must be more 
conspicuous only in relation to the 
other required disclosures under 

§ 226.18. For example, when the 
disclosures are included on the 
contract document, those 2 terms 
need not be more conspicuous as 
compared to the heading on the 
contract document or information 
required by state law. 

• The terms need not be more 
conspicuous except as part of the 
finance charge and annual 
percentage rate disclosures under 
8 226.18 (d) and (e). although they 
may. at the creditor's option, be 
highlighted wherever used in the 
required disclosures. For example, 
the terms may. but need not. be 
highlighted when used in disclosing 
a prepayment penalty under 

5 226.18(k) or a required deposit 
under 8 226.18(r). 


• The creditor's identity under 

5 226.18(a) may, but need not. be 
more prominently displayed than 
the finance charge and annua) 
percentage rate. 

2. Making disclosures more 
conspicuous . The terms "finance 
charge" and "annual percentage rate" 
may be made more conspicuous in any 
way that highlights them in relation to 
the other required disclosures. For 
example, they may be: 

• Capitalized when other disclosures 
are printed in capital and lower 
case. 

• Printed in larger type, bold print or 
different type face. 

• Printed in a contrasting color. 

• Underlined. 

• Set off with asterisks. 

17(b) Time of disclosures . 

1. Consummation. As a general rule, 
disclosures must be made before 
"consummation" of the transaction. The 
disclosures need not be given by any 
particular time before consummation, 
except in certain mortgage transactions 
under 8 226.19. (See the commentary to 
§ 226.2(a)(13) regarding the definition of 
consummation.) 

2. Converting open-end to closed-end 
credit. If an open-end credit account is 
converted to a elosed-end transaction 
under a written agreement with the 
consumer, the creditor must provide a 
set of closed-end credit disclosures 
before consummation of the closed-end 
transaction. (See the commentary to 

$ 226.5 regarding conversion of closed- 
end to open-end credit) 

17(c) Basis of disclosures and use of 
estimates. 

Paragraph 17(c)(1). 

1. Legal obligation. The disclosures 
should reflect the credit terms to which 
the parties are legally bound at the 
outset of the transaction. 

• The legal obligation Is normally 
determined by applicable state or 
other law, but certain transactions 
are specifically addressed in this 
commentary. (See, for example, the 
dismission of buydown transactions 
elsewhere in the commentary to 

8 223.17(c).) 

• The fact that a credit contract may 
later be deemed unenforceable by a 
court on the basis of equity or other 
grounds does not, by itself, mean 
that disclosures based on that 
contract did not reflect the legal 
obligation. 

• The legal obligation normally is 
presumed to be contained in the 
note or contract that evidences the 
agreement. But this presumption is 
rebutted if another agreement 
between the parties legally modifies 


that note or contract 

2. Modification of obligation. If the 
parties informally agree lo a 
modification of the legal obligation, the 
modification should not be reflected in 
the disclosures unless it rises to ihe 
level of a change in the terras of the 
legal obligation. For example: 

• If the creditor-employer offers a 
preferential employee rate, the 
disclosures should reflect the terms 
of the legal obligation. (See the 
commentary to 8 228.18(f) for a 
discussion of whether employee 
transactions are variable rate 
transactions.) 

• If the contract provides for a certain 
monthly payment schedule but 
payments arc made on a voluntary 
payroll deduction plan or an 
informal principal reduction 
agreement, the disclosures should 
reflect the schedule In the contract 

• If the contract provides for regular 
monthly payments but the creditor 
informally permits the consumer to 
defer payments from time to time, 
for instance, to take account of 
holiday seasons or seasonal 
employment the disclosures should 
reflect the regular monthly 
payments. 

3. Third-party buydowns. In certain 
transactions, a seller or other third party 
may pay an amount either to the 
creditor or to the consumer, in order to 
reduce the consumer's payments or buy 
down the interest rate for all or a 
portion of the credit term. For example, 
a consumer and a bank agree to a 
mortgage with an interest rate of 15% 
and level payments over 25 years. By a 
separate agreement the seller of the 
property agrees to subsidize the 
consumer's payments for the first 2 
years of the mortgage, giving the 
consumer an effective rate of 12% for 
that period. 

• If the lower rate is reflected in the 
credit contract between the 
consumer and the bank, the 
disclosures must take the buydown 
into account. For example, the 
annual percentage rate must be a 
composite rate that takes account of 
both the lower initial rate and the 
higher subsequent rate, and the 
payment schedule disclosures must 
reflect the 2 payment levels. 
However, the amount paid by the 
seller would not be specifically 
reflected in the disclosures given by 
the bank, since that amount 
constitutes seller's points and thus 
is not part of the finance charge. 

• If the lower rate is not reflected In 
the credit contract between the 
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consumer and the bank and the 
consumer is legally bound to the 
15% rate from the outset, the 
disclosures given by the bank must 
not reflect the seller buydown in 
any way. For example, the annual 
percentage rate and payment 
schedule would not take into 
account the reduction in the interest 
rate and payment level for the first 
2 years resulting from the buydown. 

4. Consumer buydowns. In certain 
transactions, the consumer may pay an 
amount to the creditor to reduce the 
payments or buy down the interest rate 
on the transaction. Consumer buydowns 
must be reflected in the disclosures 
given for that transaction. To illustrate, 
in a mortgage transaction, the creditor 
and consumer agree to a note specifying 
a 14% interest rate. However, in a 
separate document, the consumer agrees 
to pay 4 points to the creditor at 
consummation, in return for a reduction 
in the interest rate to 12% for a portion 
of the mortgage term. In the disclosures 
given for the mortgage, the creditor must 
reflect the terms of the buydown 
agreement. For example: 

• The 4 points are prepaid finance 
charges (even if deposited in an 
escrow account). 

• A composite annual percentage rate 
must be calculated, taking into 
account both interest rates, as well 
as the effect of the prepaid finance 
charges. 

• The payment schedule must reflect 
the multiple payment levels 
resulting from the buydown. 

5. Split buydowns . In certain 
transactions, a third party (such as a 
seller) and a consumer both pay an 
amount to the creditor to reduce the 
interest rate. The creditor must include 
the portion paid by the consumer in the 
finance charge and disclose the 
corresponding multiple payment levels 
and composite annual percentage rate. 
The portion paid by the third party and 
the corresponding reduction in interest 
rate, however, should not be reflected in 
the disclosures unless the lower rate is 
reflected in the credit contract. (See the 
discussion on third-party and consumer 
buydown transactions elsewhere in the 
commentary to § 228.17(c).) 

6. Wrap-around financing. Wrap¬ 
around transactions, usually loans, 
involve the creditor's wrapping the 
outstanding balance on an existing loan 
and advancing additional funds to the 
consumer. The pre-existing loan, which 
is wrapped, may be to the same 
consumer or to a different consumer. In 
either case, the consumer makes a single 
payment to the new creditor, who makes 
the payments on the pre-existing loan to 


the original creditor. Wrap-around loans 
or sales are considered new single¬ 
advance transactions, with an amount 
financed equalling the sum of the new 
funds advanced by the wrap creditor 
and the remaining principal owed to the 
original creditor on the pre-existing loan. 
In disclosing the itemization of the 
amount financed, the creditor may use a 
label such as "the amount that w r ill be 
paid to creditor X" to describe the 
remaining principal balance on the pre¬ 
existing loan. This approach to Truth in 
Lending calculations has no effect on 
calculations required by other statutes, 
such as state usury laws. 

7. Wrap-around financing with 
balloon payments. For wrap-around 
transactions involving a large final 
payment of the new funds before the 
maturity of the pre-existing loan, the 
amount financed is the sum of the new 
funds and the remaining principal on the 
pre-existing loan. The disclosures 
should be based on the shorter term of 
the wrap loan, with a large final 
payment of both the new funds and the 
total remaining principal on the pre¬ 
existing loan (although only the wrap 
loan will actually be paid off at that 
time). 

8. Morris Plan transactions . When a 
deposit account is created for the sole 
purpose of accumulating payments and 
then is applied to satisfy entirely the 
consumer's obligation in the transaction, 
each deposit made into the account is 
considered the same as a payment on a 
loan for purposes of making disclosures. 

9. Number of transactions. Creditors 
have flexibility in handling credit 
extensions that may be viewed as 
multiple transactions. For example: 

• When a creditor finances the credit 
sale of a radio and a television on 
the same day. the creditor may 
disclose the sales as either 1 or 2 
credit sale transactions. 

• When a creditor finances a loan 
along with a credit sale of health 
insurance, the creditor may disclose 
in one of several ways: a single 
credit sale transaction, a single loan 
transaction, or a loan and a credit 
sale transaction. 

• The separate financing of a 
downpayment in a credit sale 
transaction may. but need not, be 
disclosed as 2 transactions (a credit 
sale and a separate transaction for 
the financing of the downpayment). 

Paragraph 17(c)(2). 

1. Basis for estimates. Disclosures 
may be estimated when the exact 
information is unknown at the time 
disclosures are made. Information is 
unknown if it is not reasonably 
available to the creditor at the time the 
disclosures are made. The "reasonably 


available" standard requires that the 
creditor, acting in good faith, exercise 
due diligence in obtaining information. 
For example, the creditor must at a 
minimum utilize generally accepted 
calculation tools, but need not invest in 
the most sophisticated computer 
program to make a particular type of 
calculation. The creditor normally may 
rely on the representations of other 
parties in obtaining information. For 
example, the creditor might look to the 
consumer for the time of consummation, 
to insurance companies for the cost of 
insurance, or to realtors for taxes and 
escrow fees. The creditor may utilize 
estimates in making disclosures even 
though the creditor knows that more 
precise information will be available by 
the point of consummation. However, 
new disclosures may be required under 
{ 1228.17(f) or 228.19. 

2. Labelling estimates. Estimates must 
be designated as such in the segregated 
disclosures. Even though other 
disclosures are based on the same 
assumption on which a specific 
estimated disclosure was based, the 
creditor has some flexibility in labelling 
the estimates. Generally, only the 
particular disclosure for which the exact 
information i9 unknown is labelled a 9 an 
estimate. However, when several 
disclosures are affected because of the 
unknown information, the creditor has 
the option of labelling either every 
affected disclosure or only the 
disclosure primarily affected. For 
example, when the finance charge is 
unknown because the date of 
consummation is unknown, the creditor 
must label the finance charge as an 
estimate and may also label as 
estimates the total of payments and the 
payment schedule. When many 
disclosures are estimates, the creditor 
may use a general statement, such as 
"all numerical disclosures except the 
late payment disclosure are estimates." 
as a method to label those disclosures 
as estimates. 

Paragraph 17(c)(3) 

1. Minor variations. Section 
228.17(c)(3) allows creditors to disregard 
certain factors in calculating and making 
disclosures. For example: 

• Creditors may ignore the effects of 
collecting payments in whole cents. 
Because payments cannot be 
collected in fractional cents, it is 
often difficult to amortize exactly 
an obligation with equal payments: 
the amount of the last payment may 
require adjustment to account for 
the rounding of the other payments 
to whole cents. 

• Creditors may base their 
disclosures on calculation tools that 
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assume that all months have an 
equal number of days, even if their 
practice is to take account of the 
variations in months for purposes of 
collecting interest. For example, a • 
creditor may use a calculation tool 
based on a 380-day year, when it in 
fuct collects interest by applying a 
factor of 1/365 of the annual rate to 
365 days. This rule docs not. 
however, authorize creditors to 
ignore, for disclosure purposes, the 
effects of applying 1/360 of an 
annual rate to 365 days. 

Paragraph 17(c)(4). 

1. Payment schedule irregularities. 
When one or more payments in a 
transaction differ from the others 
because of a long or short first period, 
the variations may be ignored in 
disclosing the payment schedule, 
finance charge, annual percentage rate, 
and other terms. For example: 

• A 36-month auto loan might be 
consummated on June 8 with 
payments due on July 1 and the first 
of each succeeding month. The 
creditor may baBe its calculations 
on a payment schedule that 
assumes 36 equal intervals and 36 
equal installment payments, even 
though a precise computation would 
produce slightly different amounts 
because of the shorter first period. 

• By contrast, in the same example, if 
the first payment were not 
scheduled until August 1, the 
irregular first period would exceed 
the limits in 3 226.17(c)(4); the 
creditor could not use the special 
rule and could not ignore the extra 
days in the first period in 
calculating its disclosures. 

2. Measuring odd periods. In 
determining whether a transaction may 
take advantage of the rule in 

5 226.17(c)(4), the creditor must measure 
the variation against a regular period. 

For purposes of that rule: 

• The first poriod is the period from 
the date on which the finance 
charge begins to be earned to the 
date of the first payment. 

• The term is the period from the date 
on which the finance charge begins 
to be earned to the date of the final 
payment. 

• The regular period is the most 
common interval between payments 
in the transaction. 

In transactions Involving regular 
periods that are monthly, semimonthly 
or multiples of a month, the length of the 
irregular and regular periods may be 
calculated on the basis of either the 
actual number of days or an assumed 
30-day month. In other transactions, the 


length of the periods is based on the 
actual number of days. 

Paragraph 17(c)(5) 

1. Demand disclosures. Disclosures 
for demand obligations are based on an 
assumed 1-year term, unless an 
alternate maturity date is stated in the 
legal obligation. Whether an alternate 
maturity date is stated in the legal 
obligation is determined by applicable 
law. An alternate maturity date is not 
inferred from an informal principal 
reduction agreement or a similar 
understanding between the parties. 
However, when the note itself specifies 
a principal reduction schedule (for 
example, “payable on demand or $2,000 
plus interest quarterly**), an alternate 
maturity is stated and the disclosures 
must reflect that date. 

2. Future event as maturity date. An 
obligation whose maturity date is 
determined solely by a future event, as 
for example, a loan payable only on the 
sale of property, is not a demand 
obligation. Because no demand feature 
is contained in the obligation, demand 
disclosures under 3 228.18(i) are 
inapplicable. The disclosures should be 
based on the creditor's estimate of the 
time at which the specified event will 
occur, and may indicate the basis for the 
creditor's estimate, as noted in the 
commentary to 3 226.17(a). 

3. Demand after stated period. Most 
demand transactions contain a demand 
feature that may be exercised at any 
point during the term, but certain 
transactions convert to demand status 
only after a fixed period. For example, 
in states prohibiting due-on-sale clauses, 
the Federal National Mortgage 
Association (FNMA) requires mortgages 
that it purchases to indude a call option 
rider that may be exercised after 7 
years. These mortgages are generally 
written as long-term obligations, but 
contain a demand feature that may be 
exercised only within a 30-day period at 
7 years. The disclosures for these 
transactions should be based upon the 
legally agreed-upon maturity date. Thus, 
if a mortgage containing the 7-year 
FNMA call option is written as a 20-year 
oligation, the disclosures should be 
based on the 20-year term, with the 
demand feature disclosed under 

3 22G.18(»). 

4. Balloon mortgages. Balloon 

ayment mortgages, with payments 

used on a long-term amortization 

schedule and a large final payment due 
after a shorter term, are not demand 
obligations unless a demand feature is 
specifically contained in the contract. 
For example, a mortgage with a term of 
5 years and a payment schedule based 
on 20 years would not be treated as a 
mortgage with a demand feature, in the 


absence of any contractual demand 
provisions. In this type of mortgage, 
disclosures should be based on the 5- 
year term. 

Paragraph 17(c)(6). 

1. Series of advances. Section 
226.17(c)(6)(f) deals with a series of 
advances under an agreement to extend 
credit up to a certain amount A creditor 
may treat all of the advances as a single 
transaction or disclose each advance as 
a separate transaction. If these 
advances are treated as 1 transaction 
and the timing and amounts of advances 
are unknown, creditors must make 
disclosures based on estimates, as 
provided in 3 228.17(c)(2). If the 
advances are disclosed separately, 
disclosures must be provided before 
each advance occurs, with the 
disclosures for the first advance 
provided by consummation. 

2. Construction loans. Section 
226.17(c)(6)(ii) provides a flexible rule 
for disclosure of construction loans that 
may be permanently financed. These 
transactions have 2 distinct phases, 
similar to 2 separate transactions. The 
construction loan may be for initial 
construction or subsequent construction, 
such as rehabilitation or remodelling. 

The construction period usually involves 
several disbursements of funds at times 
and in amounts that are unknown at the 
beginning of that period, with the 
consumer paying only accrued interest 
until construction is completed. Unless 
the obligation is paid at that time, the 
loan then converts to permanent 
financing in which the loan amount is 
amortized just as in a standard mortgage 
transaction. Section 228.17(c)(0)(ii) 
permits the creditor to give either one 
combined disclosure for both the 
construction financing and the 
permanent financing, or a separate set 
of disclosures for the 2 phases. This rule 
is available whether the consumer is 
initially obligated to accept construction 
financing only or Is obligated to accept 
both construction and permanent 
financing from the outset Iflhe 
consumer is obligated on both phases 
and the creditor chooses to give 2 sets of 
disclosures, both sets must be given to 
the consumer initially, because both 
transactions would be consummated at 
that time. (Appendix D provides a 
method of calculating the annual 
percentage rate and other disclosures 
for construction loans, which may be 
used, at the creditor's option, in 
disclosing construction financing.) 

3. Multiple-advance construction 
loans. Section 228.17(c)(8)(i) and (ii) are 
not mutually exclusive. For example, in 
a transaction that finances the 
construction of a dwelling that may be 
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permanently financed by the same 
creditor, the construction phase may 
consist of a series of advances under an 
agreement to extend credit up to a 
certain amount In these cases, the 
creditor may disclose the construction 
phase as either 1 or more than 1 
transaction and also disclose the 
permanent financing as a separate 
transaction. 

4. Residential mortgage transaction. 
See the commentary to $ 228.2(a)(24) for 
a discussion of the effect of 

i 226.17(c)(6) on the definition of a 
residential mortgage transaction. 

5. Allocation of points. When a 
creditor utilizes the special rule in 
$ 226.17(c)(6) to disclose credit 
extensions as multiple transactions, 
buyers points or similar amounts 
imposed on the consumer must be 
allocated for purposes of calculating 
disclosures. While such amounts should 
not be taken into account more than 
once in making calculations, they may 
be allocated between the transactions In 
any manner the creditor chooses. For 
example, if a construction-permanent 
loan is subject to 5 points imposed on 
the consumer and the creditor chooses 
to disclose the 2 phases separately, the 5 
points may be allocated entirely to the 
construction loan, entirely to the 
permanent loan, or divided in any 
manner between the two. However, the 
entire 5 points may not be applied twice, 
that is, to both the construction and the 
permanent phases. 

17(d) Multiple creditors; multiple 
consumers. 

1. Multiple creditors. If a credit 
transaction involves more than one 
creditor 

• The creditors must choose which of 
them mil make the disclosures. 

9 A single, complete set of disclosures 
must be provided, rather than 
partial disclosures from several 
creditors. 

9 Each creditor in the transaction is 
legally responsible for seeing that 
the disclosures are provided. 

9 All disclosures for the transaction 
must be given, even if the disclosing 
creditor would not otherwise have 
been obligated to make a particular 
disclosure. For example, if one of 
the creditors is the seller, the total 
sale price disclosure under 
S 226.l8(j) must be made, even 
though the disclosing creditor is not 
the seller. 

2. Multiple consumers. When 2 
consumers are joint obligors with 
primary liability on an obligation, the 
disclosures may be given to either one 
of them. If one consumer is merely a 
surety or guarantor, the disclosures must 


be given to the principal debtor. In 
resdndable transactions, however, 
separate disclosures must be given to 
each consumer who has the right to 
rescind under { 226.23. 

17(e) Effect of subsequent events. 

1. Events causing inaccuracies. 
Inaccuracies in disclosures are not 
violations if attributable to events 
occurring after the disclosures are made. 
For example, when the consumer fails to 
fulfill a prior commitment to keep the 
collateral insured and the creditor then 
provides the coverage and charges the 
consumer for it, such a change does not- 
make the original disclosures 
inaccurate. The creditor may, however, 
be required to make new disclosures 
under SS 226.17(f) or 226.19 if the events 
occurred between disclosure and 
consummation or under 5 226.20 if the 
events occurred after consummation. 

17(f) Early disclosures. 

1. Change in rate. No redisclosure is 
required for changes that occur between 
the time disclosures are made and 
consummation, unless the annual 
percentage rate In the consummated 
transaction exceeds the limits 
prescribed in $ 228.22(a) (% of 1 
percentage point in regular transactions 
and % of 1 percentage point in irregular 
transactions). To illustrate: 

9 If disclosures are made in a regular 
transaction on July 1, the 
transaction is consummated on July 
15. and the actual annual 
percentage rate varies by more than 
Vfr of 1 percentage point from the 
disclosed annual percentage rate, 
the creditor must cither redisclose 
the changed terms or furnish a 
complete set of new disclosures 
before consummation. Redisclosure 
is required even if the disclosures 
made on July 1 are based on 
estimates and marked as such. 

2. Variable rate. The addition of a 
variable rate feature to the credit terms, 
after early disclosures are given, 
requires new disclosures. 

3. Content of new disclosures. If 
redisclosure is required, the creditor has 
the option of either providing a complete 
set of new disclosures, or providing 
disclosures of only the terms that vary 
from those originally disclosed. (See the 
commentary to { 228.19(b).) 

4. Special rules. In residential 
mortgage transactions subject to 

§ 226.19. the creditor must redisclose it 
between the delivery of the required 
early disclosures and consummation, the 
annual percentage rate changes by more 
than a stated tolerance. When 
subsequent events occur after 
consummation, new disclosures are 
required only if there is a refinancing or 


an assumption within the meaning of 
5 226.20. 

17(g) Mail or telephone orders—delay 
in disclosures. 

1. Conditions for use. When the 
creditor receives a mail or telephone 
request for credit the creditor may 
delay making the disclosures until the 
first payment is due if the following 
conditions are met: 

9 The credit request is initiated 
without face-to-face or direct 
telephone solicitation. (Creditors 
may, however, use the special rule 
when credit requests are solicited 
by mail.) 

9 The creditor has supplied the 
specified credit information about 
its credit terms either to the 
individual consumer or to the public 
generally. That information may be 
distributed through advertisements, 
catalogs, brochures, special mailers, 
or similar means. 

2. Insurance. The location 
requirements for the insurance 
disclosures under S 228.18(n) permit 
them to appear apart from the other 
disclosures. Therefore, a creditor may 
mail an insurance authorization to the 
consumer and then prepare the other 
disclosures to reflect whether or not the 
authorization is completed by the 
consumer. Creditors may also disclose 
the insurance cost on a unit-cost basis, if 
the transaction meets the requirements 
of i 226.17(g). 

17(h) Series of sales—delay in 
disclosures. 

1. Applicability. The creditor may 
delay the disclosures for individual 
credit sales in a series of such sales until 
the first payment is due on the current 
sale, assuming the 2 conditions in this 
paragraph are met. If those conditions 
are not met. the general timing rules in 
§ 286.17(b) apply. 

17(i) Interim student credit 
extensions. 

1. Definition. Student credit plans 
involve extensions of credit for 
education purposes where the 
repayment amount and schedule are not 
known at the time credit is advanced. 
Creditors in interim student credit 
extensions need not disclose the terms 
set forth in this paragraph at the time 
the credit is actually extended, but must 
make complete disclosures at the time 
the creditor and consumer agree upon 
the repayment schedule for the total 
obligation. At that time, a new set of 
disclosures must be made of all 
applicable items under $ 226.18. 

2. Basis of disclosures. The 
disclosures given at the time of 
execution of the interim note should 
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reflect two annual percentage rates, one 
for the interim period and one for the 
repayment period. Interest subsidies, 
such us payments made by either a state 
or the federal government on an interim 
loan, must be excluded in computing the 
annual percentage rate on the interim 
obligation, when the consumer has no 
contingent liability for payment of those 
amounts. A loan guarantee fee that is 
paid separately by the student at the 
outset or withheld from the proceeds of 
the loan is a prepaid finance charge. 

That sum is deducted from the loan 
proceeds to determine the amount 
financed and included in the calculation 
of the finance charge. 

3. Consolidation, Consolidation of the 
interim student credit extensions 
through a renewal note with a set 
repayment schedule is treated as a new 
transaction with disclosures made as 
they would be for a refinancing. Any 
unearned portion of the finance charge 
must be reflected In the new finance 
charge and annual percentage rate, and 
is not added to the new amount 
financed. In itemizing the amount 
financed under i 226.18(c). the creditor 
may combine the principal balances 

n warning on the interim extensions at 
the time of consolidation and categorize 
them as the amount paid on the 
consumer's account. 

4. Origination fee disclosure. Pub. L. 
97-35 (August 13.1981) amended the 
Higher Education Act of 1985 to permit 
lenders to charge up to a 5% origination 
fee on certain student credit extensions, 
such us federally-guaranteed student 
loans. On credit extended before August 
1.1982, creditors are not to take those 
fees into account in calculating and 
disclosing the annual percentage rate. 

The fee must, however, be taken Into 
account for purposes of other 
calculations and disclosures. To 
illustrate: 

• The origination fee is not deducted 
in calculating the amount financed 
that is used to determine the annual 
percentage rate. 

• The origination fee must be 
deducted as a prepaid finance 
charge in determining the amount 
financed that is disclosed under 

5 226.18(c). 

• The origination fee must be 
disclosed as a prepaid finance 
charge in the itemization of the 
amount financed under $ 226.18(c). 

References 

Statute ; Sections 121,122,124, and 
128, and the Higher Education Act of 
1985 (20 U.S.C. 1071) as amended by 
Pub. L 97-35, August 13.1981. 


Other sections: 5 228.2 and Appendix 
H. 

Previous regulation: §§ 228.6 and 
226.8. 

1931 changes: With few exceptions, 
the disclosures must now appear apart 
from all other information, and may not 
be interspersed with that information. 
The disclosures must be based on the 
legal obligation between the parties, 
rather than any side agreement. 

The assumed maturity period for 
demand loans has been increased from 6 
months to 1 year. Any alternate maturity 
(bite must be stated in the legal 
obligation rather than inferred from the 
documents, in order to form a basis for 
disclosures. 

In multiple-advance transactions, a 
series of advances up to a certain 
amount and construction loans that may 
be permanently financed may be 
disclosed, at the creditor's option, as 
either a single transaction or several 
transactions. Appendix D is applicable 
only to multiple advances for the 
construction of a dwelling, whereas its 
predecessor. Interpretation $ 228.813, 
could be used for all multiple-advance 
transactions. 

If disclosures are made before the 
date of consummation, the creditor need 
not provide updated disclosures at 
consummation unless the annual 
percentage rate has changed beyond 
certain limits or a variable rate feature 
has been added. 

Section 226.13—Content of Disclosures 

1. As applicable. The disclosures 
required by this section need be made 
only as applicable. Any disclosure not 
relevant to a particular transaction may 
be eliminated entirely. For example: 

• In a loan transaction, the creditor 
may delete disclosure of the total 
sale price. 

• In a credit sale requiring disclosure 
of the total sale price under 

5 226.18(1), the creditor may delete 
any reference to a downpayment 
where no downpayment is involved. 

Where the amounts of several 
numerical disclosures are the same, the 
"as applicable" language also permits 
creditors to combine the terms, so long 
as it Is done in a clear and conspicuous 
manner. For example: 

• In a transaction in which the 
amount financed equals the total of 
payments, the creditor may disclose 
"amount financed/total of 
payments," together with 
descriptive language, followed by a 
single amount. 

• However, if the terms are separated 
on the disclosure statement and 
separate space is provided for each 


amount, both disclosures must bo 
completed, even though the same 
amount is entered in each space. 

2. Format See the commentary to 
$ 228.17 and Appendix H for a 
discussion of the format to be used in 
making these disclosures, as well as 
acceptable modifications. 

18(a) Creditor. ' 

1. Identification of creditor. The 
creditor making the disclosures must be 
identified. Iliis disclosure may, at the 
creditor's option, appear apart from the 
other disclosures. Use of the creditor’s 
name is sufficient, but the creditor may 
also include an address and/or 
telephone number. In transactions with 
multiple creditors, any one of them may 
make the disclosures: the one doing so 
must be identified. 

18(b) Amount financed. 

1. Disclosure required. The net 
amount of credit extended must be 
disclosed using the term "amount 
financed" and a descriptive explanation 
similar to the phrase in the regulation. 

2. Rebates and loan premiums. In a 
loan transaction, the creditor may offer 
a premium in the form of cash or 
merchandise to prospective borrowers. 
Similarly, in a credit sale transaction, a 
seller's or manufacturer's rebate may be 
offered to prospective purchasers of the 
creditor's goods or services. At the 
creditor's option, these amounts may be 
either reflected in the Truth in Lending 
disclosures or disregarded in the 
disclosures. If the creditor chooses to 
reflect them in the § 228.18 disclosures, 
rather than disregard them, they may be 
taken into account in any manner as 
part of those disclosures. 

Paragraph 18(b)(1). 

1. Downpayments. A downpayment is 
defined in ( 226.2(a)(18) to include, at 
the creditor's option, certain deferred 
downpayments or pick-up payments. A 
deferred downpayment that meets the 
criteria set forth in the definition may be 
treated a9 part of tho downpayment, at 
the creditor's option. 

• Deferred downpayments that are 
not treated as part of the 
downpayment (either because they 
do not meet the definition or 
because the creditor simply chooses 
not to treat them as downpayments) 
are included in the amount 
financed. 

• Deferred downpayments that are 
treated as part of the downpayment 
are not part of the amount financed 
under $ 228.18(b)(1). 

Paragraph 18(b)(2). 

1. Adding other amounts. Fees or 
other charges that arc not part of the 
finance charge and that arc financed 
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rather than paid separately at 
consummation of the transaction are 
included in the amount financed* 
Typical examples are real estate 
, settlement charges and premiums for 
voluntary credit life and disability 
insurance excluded from the finance 
charge under § 228.4. This paragraph 
does not include any amounts already 
accounted for under 5 228.18(b)(1). such 
Q9 taxes, tag and title fees, or the costs 
of accessories or service policies that 
the creditor includes in the cash price. 

Paragraph 18(b)(3). 

1. Prepaid finance charges. Prepaid 
finance charges, as defined in 9 228.2. 
must be deducted in calculating the 
amount financed. Under 9 220.2, add-on 
and discount charges are not considered 
prepaid finance charges. Other types of 
finance charges added to the face 
amount of the note, such as loan fees 
financed by the creditor, need not be 
treated as prepaid finance charges. The 
computational step called for by this 
paragraph should not duplicate any 
subtraction accounted for under 

§ 220.18(b)(1). To illustrate: 

• A consumer applies for a loan of 
$2500. subject to simpte interest 
with a $40 loan fee. The creditor 
assesses the $40 loan fee by 
increasing the face amount of the 
obligation to $2840. If the creditor 
chooses not to treat the loan fee as 
a prepaid finance charge, the 
principal for purposes of 

9 226.18(b)(1) is $2500 and no 
amounts are deducted under 
9 226.18(b)(3). If the creditor 
chooses to treat the loan fee as a 
prepaid finance charge, the 
principal for purposes of 
9 228.18(b)(1) is $2540 and $40 is 
deducted under 9 226.18(b)(3). 

2. Add-on or discount charges. All 
finance charges must be deducted from 
the amount of credit in calculating the 
amount financed. If the prindpalToan 
amount reflects finance charges that 
meet the definition of a prepaid finance 
charge in 9 226.2. those charges are 
included in the 9 226.18(b)(1) amount 
and deducted under 9 226.18(b)(3). 
However, if the principal loan amount 
includes finance charges that do not 
meet the definition of a prepaid finance 
charge, the 9 226.18(b)(1) amount must 
exclude those finance charges. The 
following examples illustrate the 
application of 9 226.18(b) to these types 
of transactions. Each example assumes 
a loan request of $1000 for 1 year, 
subject to a 6 percent precomputed 
interest rate, with a $10 loan fee paid 
separately at consummation. 

• The creditor assesses add-on 
interest of $60 which is added to the 


$1000 in loan proceeds for an 
obligation with a face amount of 
$1080. The principal for purposes of 
9 226.18(b)(1) is $1000. no amounts 
are added under 9 226.18(b)(2). and 
the $10 loan fee is a prepaid finance 
charge to be deducted under 
9 228.18(b)(3). The amount financed 
is $990. 

• The creditor assesses discount 
interest of $60 and distributes $940 
to the consumer, who is liable for an 
obligation with a face amount of 
$1000. The principal under 

9 228.18(b)(1) is $940. which results 
in an amount financed of $930, after 
deduction of the $10 prepaid finance 
charge under § 226.18(b)(3). 

• The creditor assesses $60 in 
discount interest by increasing the 
face amount of the obligation to 
$1060. with the consumer receiving 
S1000. The principal under 

9 226.18(b)(1) is thus $1000 and the 
amount financed $990, after 
deducting the $10 prepaid finance 
charge under 9 226.18(b)(3). 

18(c) Itemization of amount financed. 

1. Disclosure required. The creditor 
has 2 alternatives in complying with 

9 226.16(c): 

• The creditor may inform the 
consumer, on the segregated 
disclosures, that a written 
itemization of the amount financed 
will be provided on request, 
furnishing the itemization only if the 
customer in fact requests it 

• The creditor may provide an 
itemization as a matter of course, 
without notifying the consumer of 
the right to receive it or waiting for 
a request. 

Whether given as a matter of course 
or only on request, the itemization must 
be provided at the same time as the 
other disclosures required by 9 228.I& 
although separate from those 
disclosures. 

2. Additional information. Section 
226.18(c) establishes only a minimum 
standard for the material to be included 
in the itemization of the amount 
financed. Creditors have considerable 
flexibility in revising or supplementing 
the information listed in 9 226.18(c) and 
shown in model form H-3, although no 
changes are required. The creditor may. 
for example, do one or more of the 
following: 

• Include amounts that reflect 
payments not part of the amount 
financed. For example, escrow 
items and certain insurance 
premiums may be included, as 
discussed in the commentary to 

5 228.18(g). 

• Organize the categories in any 


order. For example, the creditor 
may rearrange the terms in a 
mathematical progression that 
depicts the arithmetic relationship 
of the terms. 

• Add categories. For example, in a 
credit sale, the creditor may include 
the cash price and the 
downpayment 

• Further itemize each category. For 
example, the amount paid directly 
to the consumer may be subdivided 
into the amount given by check and 
the amount credited to the 
consumer’s savings account 

• Label categories with different 
language from that shown in 

9 220.18(c). For example, an amount 
paid on the consumer's account may 
be revised to specifically identify 
the account as "your auto loan with 
us." 

• Delete, leave blank, mark "N/A" or 
otherwise note inapplicable 
categories in the itemization. For 
example, in a credit sale with no 
prepaid finance charges or amounts 
paid to others, the amount financed 
may consist of only the cash price 
less downpayment. In this case, the 
itemization may be composed of 
only a single category and all other 
categories may be eliminated. 

3. Amounts appropriate to more than 
one category. When an amount may 
appropriately be placed in any of 
several categories and the creditor docs 
not wish to revise the categories shown 
in § 226.18(c). the creditor has 
considerable flexibility in determining 
where to show the amount. For example: 

• In a credit sale, the portion of the 
purchase price being financed by 
the creditor may be viewed os 
either an amount paid to the 
consumer or an amount paid on the 
consumer's account. 

4. RESPA transactions. The Real 
Estate Settlement Procedures Act 
(RESPA) requires creditors to provide 
good faith estimates of closing costs. 
Transactions subject to RESPA are 
exempt from the requirements of 

9 228.18(c). when the creditor complies 
with the good faith estimates 
requirement of RESPA. The itemization 
of the amount financed need not be 
given, even though the content and 
timing of the good faith estimates under 
RESPA differ from the 9 220.18(c) 
requirement. 

Paragraph 18(c)(l)(i). 

1. Amounts paid to consumer. This 
encompasses funds given to the 
consumer in the form of cash or a check, 
including joint proceeds checks, as well 
as funds placed in an asset account. It 
may include money in an interest- 
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bearing account even if that amount is 
considered a required deposit under 
5 226.18{r). For example, in a transaction 
with total loan proceeds of $500, the 
consumer receives a check for $300 and 
$200 is required by the creditor to be put 
into an interest-bearing account 
Whether or not the $200 is a required 
deposit, it is part of the amount 
financed. At the creditor’s option, it may 
be broken out and labeled in the 
itemization of the amount financed. 

Paragraph 18(c)(l)(iif 

1. Amounts credited to consumer's 
account The term “consumer’s account’* 
refers to an account in the nature of a 
debt with that creditor. It may include, 
for example, an unpaid balance on a 
prior loan, a credit sale balance or other 
amounts owing to that creditor. It does 
not include asset accounts of the 
consumer such as savings or checking 
accounts. 

Paragraph 18fc)(l)(iii). 

1. Amounts paid to others . This 
includes, for example, tag and title fees; 
amounts paid to insurance companies 
for insurance premiums; security 
interest fees, and amounts paid to credit 
bureaus, appraisers or public officials. 
When several types of insurance 
premiums are financed, they may, at the 
creditor’s option, be combined and 
listed in one sum. labeled “insurance** or 
similar term. This includes, but is not 
limited to, different types of insurance 
premiums paid to 1 company and 
different types of insurance premiums 
paid to different companies. Except for 
insurance companies and other 
categories noted in footnote 40, third 
parties mu8t.be identified by name. 

Paragraph 18(c)(l)(iv). 

1. Prepaid finance charge . The 
prepaid finance charges must be shown 
as a total amount but may. at the 
creditor’s option, also be further 
itemized and described. All amounts 
must be reflected in this total, even if 
portions of the prepaid finance charge 
are also reflected elsewhere. For 
example, if at consummation the 
creditor collects interim interest of $30 
and a credit report fee of $10, a total 
prepaid finance charge of $40 must be 
shown. At the creditor’s option, the 
credit report fee paid to a third party 
may also be shown elsewhere as an 
amount included in S 226.18(c)(l)(iii). 

The creditor may also further describe 
the 2 components of the prepaid finance 
charge, although no itemization of this 
element is required by i 226ltt(c)(lHiv). 

18(d) Finance charge. 

1. Disclosure required. The creditor 
must disclose the finance charge as a 
dollar amount, using the term “finance 
charge." and must include a brief 
description similar to that in S 226.18(d). 


The creditor may, but need not, further 
modify the descriptor for variable rate 
transactions, with a phrase such as 
“which is subject to change." The 
finance charge must be shown on the 
disclosures only as a total amount; the 
elements of the finance charge must not 
be itemized in the segregated 
disclosures, although the regulation does 
not prohibit their itemization elsewhere. 

2. Tolerance . A tolerance for the 
finance charge is provided in footnote 
41. 

18(e) Annual percentage rate. 

1. Disclosure required. The creditor 
must disclose the cost of the credit as an 
annual rate, using the term “annual 
percentage rate,” plus a brief descriptive 
phrase comparable to that used in 

J 226.18(e). For variable rate 
transactions, the descriptor may be 
further modified with a phrase such as 
“which is subject to change.” Under 
$ 228.17(a), the terms “annual 
percentage rate” and “finance charge” 
must be more conspicuous than the 
other required disclosures. 

2. Exception. Footnote 42 provides an 
exception for certain transactions in 
which no annua! percentage rate 
disclosure is required. 

18(f) Variable rate. 

1. Coverage. The requirements of 

i 226.18(f) apply to all transactions in 
which the terms of the legal obligation 
allow the creditor to increase the rate 
originally disclosed to the consumer. 

The provisions, however, do not apply 
to increases resulting from delinquency 
(including late payment), default, 
assumption, acceleration or transfer of 
the collateral. 

2. Basis for disclosures. For 
transactions subject to the requirements 
of i 226.18(f), the disclosures must be 
given for the full term of the transaction 
and must be based on the terms in effect 
at the time oY consummation. However 
in a variable rate transaction with either 
the seller buydown that is reflected in 
the credit contract or a consumer 
buydown, disclosures should not be 
based solely on the initial terms. In 
those transactions, the disclosed annual 
percentage rate should be a composite 
rate based on the lower rate for the 
buydown period and the rate that is the 
basis of the variable rate feature for the 
remainder of the term. (See the 
commentary to { 226.17(c) for a 
discussion of buydown transactions.) 

3. Terms used in disclosure. In 
describing the variable rate feature, the 
creditor need not use any prescribed 
terminology. For example, limitations 
and hypothetical examples may be 
described in terms of interest rates 
rather than annual percentage rates. The 
model forms in Appendix H provide 


examples of ways in which the variable 
rate disclosures may be made. 

4. Other variable rate regulations. 
Transactions in which the creditor is 
required to comply with and has 
complied with variable rate regulations 
of other federal agencies are exempt 
from the requirements of this section, by 
virtue of footnote 43. Those variable rate 
regulations include the adjustable 
mortgage loan instrument regulation 
issued by the Federal Home Loan Bank 
Board (12 CFR 545.6~4(a)), the graduated 
payment adjustable mortgage loan 
instrument regulation issued by the 
Federal Home Loan Bank Board (12 CFR 
545.6—4(b)), and the adjustable-rate 
mortgage regulation issued by the 
Comptroller of the Currency (12 CFR 
Part 29). The exception in footnote 43 is 
also available to institutions that are 
required by state law to comply with the 
federal variable rate regulations noted 
above. 

5. Eamples of variable rate 
transactions. The following transactions 
constitute variable rate transactions: 

• Renegotiate rate mortgage 
instruments that involve a series of 
short-term loans secured by a long¬ 
term obligation, where the lender is 
obligated to renew the short-term 
loans at the consumer's option. At 
the time of renewal, the lender has 
the option of increasing the interest 
rate. Disclosures must be given for 
the longer term of the obligation, 
with all disclosures calculated on 
the basis of the rate in effect at the 
time of consummation of the 
transaction. 

• “Shared equity” or “shared 
appreciation” mortgages that have a 
fixed rate of interest and an 
appreciation share based on the 
consumer's equity in the mortgaged 
property. The appreciation share is 
payable in a lump sum at a 
specified time. Disclosures must be 
based on the fixed interest rate. The 
shared appreciation feature, 
including the conditions for its 
imposition, the time at which H 
would be collected, and the 
limitation on the creditor’s share, 
must be described under $ 226.18(f). 
(As discussed in S 226.2, other types 
of shared-equity arrangements are 
not considered “credit” and are not 
subject to Regulation Z.) 

• Preferred rate employee loans 
where the terms of the legal 
obligation provide that the rate will 
increase only if the employee leaves 
the employ of the creditor and the 
note reflects the preferred rate. The 
disclosures are to be based on that 
rate, with the hypothetical example 
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based on the increase from the 
preferred rate. 

Graduated payment mortgages and 
step-rate transactions without a variable 
rate feature are not considered variable 
rate transactions. 

Paragraph 18(f)(1). 

1. Circumstances. The circumstances 
under which the rate may increase 
include identification of any index to 
which the rate is tied, as. well as any 
conditions or events on which the 
increase is contingent 

• When no specific index is used, any 
identifiable factors used to 
determine whether to increase the 
rate must be disclosed. 

• When the increase in the rote is 
purely discretionary, the fact that 
any increase is within the creditor’s 
discretion must be disclosed. 

• When the index is internally 
defined (for example, by that 
creditor's prime rate), the creditor 
may comply with this requirement 
by either a brief description of that 
index or a statement that any 
increase is in the discretion of the 
creditor. An externally defined 
index, however, must be identified. 

Paragraph 18(f)(2). 

1. Limitations. This includes any 
maximum imposed on the amount of an 
increase in the rate at any time, as well 
as any maximum on the total increase 
over the life of the transaction. When 
there are no limitations, the creditor 
may, but need not. disclose that fact 
limitations do not include legal limits in 
the nature of usury or rate ceilings under 
state or federal statutes or regulations. 

Paragraph 18(f)(3 ). 

1. Effects. Disclosure of the effect of 
an increase refers to an increase in the 
number or amount of payments or an 
increase in the final payment. If the 
effect cannot be determined, the creditor 
must provide a statement of the possible 
effects. For example, if the excercise of 
the variable rate feature may result in 
either more or larger payments, both 
possibilities must be noted. 

Paragraph 18(f)(4). 

1. Hypothetical example. The example 
may, at the creditor's option, appear 
apart from the other disclosures. The 
creditor may provide either a standard 
example that represents the general type 
of credit offered by that creditor or an 
example that directly reflects the terms 
and conditions of the particular 
transaction. 

2. Demand obligations. In demand 
obligations with no alternate maturity 
date, the creditor need not provide a 
hypothetical example. 

18(g) Payment schedule. 

1. Amounts included in repayment 
schedule. The repayment schedule 


should reflect all components of the 
finance charge, not merely the portion 
attributable to interest The payments 
may include amounts beyond the 
amount financed and finance charge. 

For example, the disclosed payments 
may. at the creditor's option, reflect 
certain insurance premiums where the 
premiums are not part of either the 
amount financed or the finance charge, 
as well as real estate escrow amounts 
such as taxes added to the payment in 
mortgage transactions. 

2. Deferred downpayments. As 
discussed in the commentary to 
§ 220.2(a)(18), deferred downpayments 
or pick-up payments that meet the 
conditions set forth in the definition of 
downpayment may be treated as part of 
the downpayment. Even if treated as a 
downpayment, that amount may 
nevertheless be disclosed as part of the 
payment schedule, at the creditor's 
option. 

Paragraph 18(g)(1). 

1. Demand obligations. In demand 
obligations with no alternate maturity 
date, the creditor has the option of 
disclosing only the due dates or periods 
of scheduled interest payments in the 
Erst year (for example, “interest payable 
quarterly" or "interest due the first of 
each month"). The amounts of the 
interest payments need not be shown. 

Paragraph 18(g)(2). 

1. Abbreviated disclosure. The 
creditor may disclose an abbreviated 
payment schedule when the amount of 
each regularly scheduled payment (other 
than the first or last payment) includes 
an equal amount to be applied on 
principal and a finance charge computed 
by application of a rate to the 
decreasing unpaid balance. This option 
is also available when mortgage 
guarantee insurance premiums, paid 
either monthly or annually, cause 
variations in the amount of the 
scheduled payments, reflecting the 
continual decrease in the premium due. 
The creditor using this alternative must 
disclose the dollar amount of the highest 
and lowest payments and make 
reference to the variation in payments. 

2. Combined payment schedule 
disclosures. Creditors may combine the 
option in this paragraph with the general 
payment schedule requirements in 
transactions where only a portion of the 
payment schedule meets the conditions 
of § 228.18(g)(2). For example, in a 
graduated payment mortgage where 
payment* rise sharply for 5 years and 
then decline over the next 25 years 
because of decreasing mortgage 
insurance premiums, the first 5 years 
would be disclosed under the general 
rule in i 228.18(g) and the next 25 years 


according to the abbreviated schedule in 

§ 220.18(g)(2). 

3. Effect on other disclosures. Section 
228.18(g)(2) applies only to the payment 
schedule disclosure. The actual amounts 
of payments must be taken into account 
in calculating and disclosing the finance 
charge and the annual percentage rate. 

18(h) Total of payments. 

1. Disclosure required. The total of 
payments must be disclosed using that 
term, along with a descriptive phrase 
similar to the one in the regulation. The 
descriptive explanation may be revised 
to reflect a variable rate feature with a 
brief phrase such as "based on the 
current annual percentage rate which 
may change." 

2. Calculation of total of payments . 
The total of payments is the sum of the 
payments disclosed under 5 228.18(g). 
For example, if the creditor disclosed a 
deferred portion of the downpayment as 
part of the payment schedule, that 
payment must be reflected In the total 
disclosed under this paragraph. 

3. Exception. Footnote 44 permits 
creditors to omit disclosure of the total 
of payments in single-payment 
transactions. This exception does not 
apply to a transaction calling for a 
single payment of principal combined 
with periodic payments of interest 

4. Demand obligations. In demand 
obligations with no alternate maturity 
date, the creditor may omit disclosure of 
payment amounts under $ 228.18(g)(1). 

In those transactions, the creditor need 
not disclose the total of payments. 

18(i) Demand feature. 

1. Disclosure requirements. The 
disclosure requirements of this provision 
apply not only to transactions payable 
on demand from the outset, but also to 
transactions that are not payable on 
demand at the time of consummation 
but convert to a demand status after a 
stated period. In demand obligations in 
which the disclosures are based on an 
assumed maturity of 1 year under 

S 228.17(c)(5), that fact must also be 
stated. Appendix H contains model 
clauses that may be used in making this 
disclosure. 

2. Covered demand features. The type 
of demand feature triggering the 
disclosures required by $ 22&18(i) 
includes only those demand features 
contemplated by the parties as part of 
the legal obligation. For example, this 
provision does not apply to transactions 
that convert to a demand status as a 
result of the consumer's default. 

3. Relationship to payment schedule 
disclosures. As provided in 

( 226.18(g)(1). in demand obligations 
with no alternate maturity date, the 
creditor need only disclose the due 
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dates or payment periods of any 
scheduled interest payments for the first 
year, if the demand obligation states an 
alternate maturity, however, the 
disclosed payment schedule must reflect 
that stated term; the special rule in 
$ 226.18(g)(1) is not available. 

180) Total sale price. 

1. Disclosure required. In a credit sale 
transaction, the "total sale price" must 
be disclosed using that term, along with 
a descriptive explanation similar to the 
one In the regulation. For variable rate 
transactions, the descriptive phrase 
may. at the creditor’s option, be 
modified to reflect the variable rate 
feature. For example, the descriptor may 
read: ’The total cost of your purchase 
on credit, which is subject to change, 
including your downpayment of * * \ M 
The reference to a downpayment may 
be eliminated (n transactions calling for 
no downpayment. 

2. Calculation of tolol sale price. The 
figure to be disclosed is the sum of the 
cash price, other charges added under 
i 226.18(b)(2). and the finance charge 
disclosed under § 226.18(d). 

18(h) Prepayment. 

1. Disclosure required. The creditor 
must give a definitive statement of 
whether or not a penalty will be 
imposed or a rebate will be given. 

• The fact that no penalty will be 
imposed may not simply be inferred 
from the absence of a penalty 
disclosure; the creditor must 
indicate that prepayment will not 
result in a penally, 

• If a penalty or refund is possible for 
one type of prepayment, even 
though not for all. a positive 
disclosure is required. This applies 
to any type of prepayment, whether 
voluntary or involuntary as in the 
case of prepayments resulting from 
acceleration. 

• Any difference in rebate or penalty 
policy, depending on whether 
prepayment is voluntary or not. 
must not be disclosed with the 
segregated disclosures. 

2. Rebate-penalty disclosure . A single 
transaction may involve both a 
precomputed finance charge and a 
finance charge computed by application 
of a rate to the unpaid balance (for 
example, simple interest student loans 
with loan fees and mortgages with 
mortgage guarantee insurance). In these 
cases, disclosures about both 
prepayment rebates and penalties are 
required. Sample from H-15 in Appendix 
H illustrates a mortgage transaction in 
which both rebate and penalty 
disclosures are necessary. 

Paragraph 18(h)(1). 


1. Penalty . This applies only to those 
transactions in which the interest 
calculation takes account of each 
reduction in principal. The term 
"penalty” as used here encompasses 
only those charges that are assessed 
strictly because of the prepayment in 
full of a simple interest obligation, as an 
addition to all other amounts. Items 
which are not penalties include, for 
example: 

• Prepaid finance charges collected at 
the outset of the transaction, such 
as points in a mortgage loan. 

• Loan guarantee fees. 

• Interim interest on a student loan. 

However, a minimum finance charge 

is a penalty in o simple interest 
transaction. 

Paragraph 18(h)(2). 

t. Rebate of finance charge . This 
applies to any finance charges that do 
not take account of each reduction in 
the principal balance of an obligation. 
This category includes, for example: 

• Precomputed finance charges such 
as add-on charges. 

• Charges that take account of some 

but not all reductions in prindpaL 
such as mortgage guarantee 
insurance assessed on the basis of 
an annual declining balance, when 
the principal is reduced on a 
monthly basis. • 

• Prepaid finance charges, such as 
points or loan fees collected at the 
outset of the transaction. 

No description of the method of 
computing earned or unearned finance 
charges is required or permitted as part 
of the segregated disclosures under this 
section, although such information may 
be provided elsewhere in the contract 

18(1) Late payment 

1. Definition. This paragraph requires 
a disclosure only if charges are added to 
individual delinquent installments by a 
creditor who otherwise considers the 
transaction ongoing on its original 
terms. Late payment charges do not 
include: 

• The right of acceleration. 

• Fees imposed for actual collection 
costs, such as repossession charges 
or attorney's fees. 

• Deferral and extension changes. 

• The continued accrual of simple 
interest at the contract rate after the 
payment due date. However, an 
increase in the interest rate is a late 
payment charge to the extent of the 
increase. 

2. Content of disclosure. Many state 
laws authorize the calculation of late 
charges on the basis of either a 
percentage or a specified dollar amount, 
and permit imposition of the lesser or 


greater of the 2 charges. The disclosure 
made under $ 226.18(1) may reflect this 
alternative. For example, stating that the 
charge in the event of a late payment is 
5% of the late amount, not to exceed 
$5.00, is sufficient. Many creditors also 
permit a grace period during which no 
late charge will be assessed; this fact 
may be disclosed as directly related 
information. (See the commentary to 
5 226.17(a).) 

18(m) Security interest 

1. Purchase money transactions. 

When the collateral is the item 
purchased as part of, or with the 
proceeds of. the credit transaction, 

$ 226.18(m) requires only a general 
identification such as "the property 
purchased in this transaction." The 
creditor may give a more specific 
identification of the collateral, although 
only the abbreviated disclosure is 
necessary. Any transaction in which the 
credit is being used to purchase the 
collateral is considered a purchase 
money transaction and the abbreviated 
property identification may be used, 
whether the obligation is treated 8s a 
loan or a credit sale. 

2. Non-purchase money transactions. 
In non-purchase money transactions, the 
property subject to the security Interest 
must be identified by item or type. This 
disclosure is satisfied by a general 
disclosure of the category of property 
subject to the security Interest, such as 
"household goods," "motor vehicles," or 
,# securities."-At the creditor’s option, 
however, a more precise identification 
of the property or goods may be 
provided. 

3. Mixed collateral. In some 
transactions in which the credit is used 
to purchase the collateral, the creditor 
may also take other property of the 
consumer as security. In those cases, a 
combined disclosure must be provided, 
consisting of the abbreviated property 
identification for the purchase money 
collateral (although more detail may be 
given, at the creditor's option) and a 
more specific identification of the other 
collateral. 

4. After-acquired property. An after- 
acquired property clause is not a 
security interest to be disclosed under 
S 22G.18(m). 

5. Spreader clause. The fact that 
collateral for pre-existing credit with the 
institution is being used to secure the 
present obligation constitutes a security 
interest and must be disclosed. (Such 
security interests may be known as 
"spreader" or "dragnet" clauses, or as 
"cross-collateralization" clauses.) A 
specific identification of that collateral 
is unnecessary but a reminder of the 
interest arising from the prior 
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Indebtedness is required. The disclosure 
may be made by using language such as 
“collateral securing other loans with us 
may also secure this loan." At the 
creditor’s option, a more specific 
description of the property involved may 
be given. 

6. Terms used in disclosure. No 
specified terminology is required in 
disclosing a security interest. Although 
the disclosure may, at the creditor's 
option, use the term "security interest." 
the creditor may designate its interest 
by using, for example, "pledge," "lien." 
or "mortgage." 

7. Collateral from third party. In 
certain transactions, the consumer's 
obligation may be secured by collateral 
belonging to a third party. For example, 
a loan to a student may be secured by 
an interest in the property of the 
student's parents. In such cases, the 
security interest is taken in connection 
with the transaction and must be 
disclosed, even though the property 
encumbered is owned by someone other 
than die consumer. 

1S(n) Insurance. 

1. Location. This disclosure may, at 
the creditor's option, appear apart from 
the other disclosures. It may appear 
with any other information, including 
the amount financed itemization, any 
information prescribed by state law. or 
other supplementary material. When 
this information is disclosed with the 
other segregated disclosures, however, 
no additional explanatory material may 
be included. 

18(o) Certain security interest 
charges. 

•1. Format . No special format is 
required for these disclosures; under 
$ 226.4(e), taxes and fees paid to 
government officials with respect to a 
security interest may be aggregated, or 
may be broken down by individual 
charge. For example, the disclosure 
could be labelled "filing fees and taxes" 
and all funds disbursed for such 
purposes may be aggregated in a single 
disclosure. This disclosure may appear, 
at the creditor's option, opart from the 
other required disclosures. The inclusion 
of this information on a statement 
required under the Real Estate 
Settlement Procedures Act is sufficient 
disclosure for purposes of Truth in 
Lending. 

18fp) Contract reference. 

1. Content. Creditors may substitute, 
for the phrase "appropriate contract 
document." a reference to specific 
transaction documents in which the 
additional information is found, such as 
"promissory note" or "retail installment 
sale contract." A creditor may, at its 
option, delete inapplicable items in the 
contract reference, as for example when 


the contract documents contain no 
information regarding the right of 
acceleration. 

18(q) Assumption policy. 

1. Policy statement. Because a 
creditor's assumption policy may be 
based on a variety of circumstances not 
determinable at the time the disclosure 
Is made, the creditor may use phrases 
such as "subject to conditions" or 
"under certain circumstances" in 
complying with $ 226.18(q). The 
provision requires only that the 
consumer be told whether or not a 
subsequent purchaser might be allowed 
to assume the obligation on its original 
terms and does not contemplate any 
explanation of the criteria or conditions 
for assumability. 

2. Original terms. The phrase "original 
terms" for purposes of i 226.18(q) does 
not preclude the imposition of an 
assumption fee. but a modification of 
the basic credit agreement, such as a 
change in the contract interest rate, 
represents different terms. 

16fr) Required deposit 

1. Disclosure required. The creditor 
must inform the consumer of the 
existence of a required deposit. 
(Appendix H provides a model clause 
that may be used in making that 
disclosure.) Footnote 45 describes 3 
types of deposits that need not be 
considered required deposits. Use of the 
phrase "need not" permits creditors to 
include the disclosure even in cases 
where there is doubt as to whether the 
deposit constitutes a required deposit 

2. Escrow accounts. The escrow 
exception in footnote 45 applies, for 
example, to accounts for such items as 
maintenance fees, repairs, or 
improvements, whether in a realty or a 
nonrealty transaction. (See the 
commentary to S 226.17(c)(1) regarding 
the use of escrow accounts in consumer 
buydown transactions.) 

3. Interest-hearing accounts. When a 
deposit earns at least 5 percent interest 
per year, no disclosure is required under 
S 226.18(r). This exception applies 
whether the deposit is held by the 
creditor or by a third party. 

4. Morris Plan transactions . A deposit 
under a Morris Plan, in which a deposit 
account is created for the sole purpose 
of accumulating payments and this is 
applied to satisfy entirely the 
consumer's obligation in the transaction, 
is not a required deposit. 

5. Examples of amounts excluded. The 
following are among the types of 
deposits that need not be treated as 
required deposits: 

• Requirement that a borrower be a 
customer or a member even if that 
involves a fee or a minimum 


balance. 

• Required property insurance escrow 
on a mobile home transaction. 

• Refund of interest when the 
obligation is paid in full. 

• Deposits that are Immediately 
available to the consumer. 

• Funds deposited with the creditor to 
be disbursed (for example, for 
construction) before the loan 
proceeds are advanced. 

• Escrow of condominium fees. 

• Escrow of loan proceeds to be 
released when the repairs are 
completed. 

References 

Statute: section 128, and the Real 
Estate Settlement Procedures Act (12 
U.S.C. 2602). 

Other sections: S$ 226.2. 228.17, and 
Appendix H. 

Other regulations: 12 CFR 545.5-4 (a) 
and (b). and 12 CFR 29. 

Previous regulation: 55 228.4 and 
228.8. 

1961 changes: Five of the required 
disclosures must be explained to the 
consumer in a manner similar to the 
descriptive phrases shown in the 
regulation. A written itemization of the 
amount financed need not be provided 
unless the consumer requests it The 
finance charge must be provided in all 
transactions, including real estate 
transactions, but must be shown only as 
a total amount. The disclosed finance 
charge is considered accurate if it is 
within a specified range. 

The variable rate hypothetical is 
required in all variable rate transactions 
and may be either general or 
transaction-specific. The penalty and 
rebate disclosures in the event of 
prepayment have been modified and 
combined. The requirement of an 
explanation of how the rebates or 
penalties are computed has been 
eliminated. The late payment disclosure 
has also been narrowed to include only 
charges imposed before maturity for late 
payments. 

The information required in the 
security interest disclosure has been 
decreased by the deletion of the type of 
security interest and a reduction in the 
property description requirement. The 
disclosure of the required deposit is 
limited to a statement that the annual 
percentage rate doe9 not reflect the 
required deposit; the presence of a 
required deposit has no effect on the 
annual percentage rate. 

Two disclosure requirements have 
been added: a reference to the contract 
documents for additional information 
and. in a residential mortgage 
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transaction* a statement of the creditor's 
assumption policy. 

Section 226.19—Certain Residential 
Mortgage Transactions 

19(a) Time of disclosure. 

1. Coverage. This section requires 
early disclosure of credit terms in 
residential mortgage transactions that 
are also subject to the Real Estate 
Settlement Procedures Act (RESPA) and 
its implementing Regulation X* 
administered by the Department of 
Housing and Urban Development 
(HUD). To be covered by this section, a 
transaction must be both a residential 
mortgage transaction under ( 226.2(a) 
and a federally related mortgage loan 
under RESPA. "Federally related 
mortgage loan" is defined under RESPA 
(12 USC 2602) and Regulation X (24 CFR 
3500.5(b)), and is subject to any 
interpretations by HUD. 

2. Timing and use of estimates. Truth 
in Landing disclosures must be given (a) 
before consummation, or (b) within 3 
business days after the creditor receives 
the consumer's written application, 
whichever is earlier. The 3*day period 
for disclosing credit terms coincides 
with the time period within which 
creditors subject to RESPA must provide 
good faith estimates of settlement costs. 
If the creditor does not know the precise 
credit terms, the creditor must base the 
disclosures on the best information 
reasonably available and indicate that 
the disclosures are estimates under 

$ 226.17(c)(2). If many of the disclosures 
are estimates, the creditor may include a 
statement tojthat effect (such as "all 
numerical disclosures except the late 
payment disclosure are estimates") 
instead of separately labelling each 
estimate* In the alternative, the creditor 
may label as an estimate only the items 
primarily affected by unknown 
information. (See the commentary to 
i 226.17(c)(2).) The creditor may provide 
explanatory material concerning the 
estimates and the contingencies that 
may affect the actual terms, either on a 
separate document or on the same 
document (but separate from the 
required disclosures). 

3. Written application. Creditors may 
rely on RESPA and Regulation X 
(including any interpretations issued by 
HUD) in deciding whether a 'Vritten 
application" has been received. In 
general, Regulation X requires 
disclosures "to every person from whom 
the Lender receives or for whom it 
prepares a written application on an 
application form or forms normally used 
by the Lender for a Federally Related 
Mortgage Loan" (24 CFR 3500.6(a)). An 
application is received when it reaches 
the creditor in any of the ways 
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applications are normally transmitted— 
by mail, hand delivery, or through an 
intermediary agent or broker. 

4. Exceptions. The creditor may 
determine within the 3-day period that 
the application will not or cannot be 
approved on the terms requested, as, for 
example, when a consumer applies for a 
type or amount of credit that the creditor 
does not offer, or the consuhier's 
application cannot be approved for 
some other reason. In that case, the 
creditor need not make the disclosures 
under this section, if the creditor fails to 
provide early disclosures and the 
transaction is later consummated on the 
original terms, the creditor will be in 
violation of this provision. If, however, 
the consumer amends the application 
because of the creditor's unwillingness 
to approve it on its original terms, no 
violation occurs for not providing 
disclosures based on the original terms. 
But the amended application is a new 
application subject to this section. 

5. Itemization of amount financed. In 
many residential mortgage transactions, 
the itemization of the amount financed 
required by S 226.18(c) will contain 
items, such as origination fees or points, 
that also must be disclosed as part of 
the good faith estimates of settlement 
costs required under RESPA. Creditors 
furnishing the RESPA good faith 
estimates need not give consumers any 
itemization of the amount financed, 
either with the disclosures provided 
within 3 days after application or with 
the disclosures given at consummation 
or settlement. 

19(b) Redisclosure required. 

1. Conditions for redisclosure. 
Creditors must make new disclosures if 
the annual percentage rate at 
consummation differs from the estimate 
originally disclosed by more than Mi of 1 
percentage point in regular transactions 
or Y* of 1 percentage point in irregular 
transactions, as defined in $ 226.22. The 
creditor must also redisclose if a 
variable rate feature is added to the 
credit terms after the original 
disclosures have been made. The 
creditor has the option of redisclosing 
information under other circumstances, 
if it wishes to do so. 

2. Content of new disclosures. If 
redisclosure is required, the creditor 
may provide a complete set of new 
disclosures, or may redisclose only the 
terms that vary from those originally 
disclosed. If the creditor chooses to 
provide a complete set of new 
disclosures, the creditor may but need 
not highlight the new terms, provided 
that the disclosures comply with the 
format requirements of § 226.17(a). If the 
creditor chooses to disclose only the 
new terms, all the new terms must be 
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disclosed. For example, a different 
annual percentage rate will almost 
always produce a different finance 
charge, and often a new schedule of 
payments; all of these changes would 
•have to be disclosed. If, in addition, 
unrelated terms such as the amount 
financed or prepayment penalty vary 
from those originally disclosed, tho 
accurate terms must be disclosed. 
However, no new disclosures are 
required if the only inaccuracies involve 
estimates other than the annual 
percentage rate, and no variable rate 
feature has been added. 

3. Timing. Rediscloaures, when 
necessary, must be given no later than 
"consummation or settlement." 
"Consummation" is defined in 
$ 226.2(a). "Date of settlement" is 
defined in Regulation X (24 CFR 
3500.2(a)) and is subject to any 
interpretations issued under RESPA and 
Regulation X. 

References 

Statute: Section 128(b)(2) and the Real 
Estate Settlement Procedures Act (12 
U.S.C 2802). 

Other sections: S3 226.2. 226.17, and 
2 ^. 22 , 

Other regulations: Regulation X (24 
CFR 3500.2(a), 3500.5(b), and 3600.6(a)). 

Previous regulation: None. 

1961 changes: This section implements 
S 128(b)(2). a new provision that 
requires early disclosure of credit terms 
in certain mortgage transactions. 

St'ction 226.20—Subsequent Disclosure 
Requirements 

20(a) Refinancings. 

1. Definition. A refinancing is a new 
transaction requiring a complete new set 
of disclosures. Whether a refinancing 
has occurred is determined by reference 
to whether the original obligation has 
been satisfied or extinguished and 
replaced by a new obligation, based on 
the parties' contract and applicable law. 
The refinancing may involve the 
consolidation of several existing 
obligations, disbursement of new money 
to the consumer or on the consumer's 
behalf, or the rescheduling of payments 
under an existing obligation. In any 
form, the new obligation must 
completely replace the prior one. 

• Changes in the terms of an existing 
obligation, such as the deferral of 
individual installments, will not 
constitute a refinancing unless 
accomplished by the cancellation of 
that obligation and the substitution 
of a new obligation. 

• A substitution of agreements that 
meets the refinancing definition will 
require new disclosures, even if the 
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substitution does not substantially 
alter the prior credit terms. 

2. Exceptions . A transaction is subject 
to § 226.20(a) only if it meets the general 
definition of a refinancing. Section 
226.20(a) (1) through (5) lists 5 events 
that are not treated as refinancings, 
even if they are accomplished by 
cancellation of the old obligation and 
substitution of a new one. 

3. Variable rate . If a variable rate 
feature was properly disclosed under 
the regulation, a rate change in accord 
with those disclosures is not a 
refinancing. For example, a renegotiable 
rate mortgage that was disclosed as a 
variable rate transaction is not subject 
to new disclosure requirements when 
the variable rate feature is invoked. 
However, if the variable rate feature 
was not previously disclosed, a later 
change in the rate results in a new 
transaction subject to new disclosures. 

4. Unearned finance charge . In a 
transaction involving precomputed 
finance charges, the creditor must 
include in the finance charge on the 
refinanced obligation any unearned 
portion of the original finance charge 
that is not rebated to the consumer or 
credited against the underlying 
obligation. For example, in a transaction 
with an add-on finance charge, a 
creditor advances new money to a 
consumer in a fashion that extinguishes 
the original obligation and replaces it 
with a new one. The creditor neither 
refunds the unearned finance charge on 
the original obligation to the consumer 
nor credits it to the remaining balance 
on the old obligation. Under these 
circumstances, the unearned finance 
charge must be included in the finance 
charge on the new obligation and 
reflected in the annual percentage rate 
disclosed on refinancing. Accrued but 
unpaid finance charges are included in 
the amount financed in the new 
obligation. 

Paragraph 20(a)(1). 

1. Renewal. This exception applies 
both to obligations with a single 
payment of principal and interest and to 
obligations with periodic payments of 
interest and a final payment of principal 
In determining whether a new obligation 
replacing an old one is a renewal of the 
original terms or a refinancing, the 
creditor may consider it a renewal even 
if: 

• Accrued unpaid interest is added to 
the principal balance. 

• Changes are made in the terms of 
renewal resulting from the factors 
listed in $ 226.17(c)(3). 

• The principal at renewal is reduced 
by a curtailment of the obligation. 

Paragraph 20(a)(2). 


1. Annual percentage rate reduction. 

A reduction in the annua! percentage 
rate with a corresponding change in the 
payment schedule is not a refinancing. A 
corresponding change in the payment 
schedule could include, for example, a 
change in the maturity or a reduction in 
the payment amount or the number of 
payments. If the annual percentage rate 
is subsequently Increased (even though 
it remains below its original level) and 
the increase is effected in such a way 
that the old obligation is satisfied and 
replaced, new disclosures must then be 
made. 

Paragraph 20(a)(3). 

1. Court agreements. This exception 
includes, for example, agreements such 
as reaffirmations of debts discharged in 
bankruptcy, settlement agreements, and 
post-judgment agreements. (See the 
commentary to § 226.2(a)(14) for a 
discussion of court-approved 
agreements that are not considered 
"credit") 

Paragraph 20(a)(4). 

1. Workout agreements . A workout 
agreement is not a refinancing unless 
the annual percentage rate is increased 
or additional credit is advanced beyond 
amounts already accrued plus insurance 
premiums. 

Paragraph 20(a)(5). 

1. Insurance renewal. The renewal of 
optional insurance added to an existing 
credit transaction is not a refinancing, 
assuming that appropriate Truth In 
Lending disclosures were provided for 
the initial purchase of the insurance. 

20(b) Assumptions. 

1. General definition. An assumption 
as defined in | 226.20(b) is a new 
transaction and new disclosures must be 
made to the subsequent consumer. An 
assumption under the regulation 
requires the following 3 elements: 

• A residential mortgage transaction. 

• An express acceptance of the 
subsequent consumer by the 
creditor. 

• A written agreement 

2. Existing residential mortgage 
transaction. A transaction may be a 
residential mortgage transaction as to 
one consumer and not to the other 
consumer. In that case, the creditor must 
look to the assuming consumer in 
determining whether a residential 
mortgage transaction exists. To 
illustrate: 

• The original consumer obtained a 
mortgage to purchase a home for 
vacation purposes. The loan was 
not a residential mortgage 
transaction as to that consumer. 

The mortgage is assumed by a 
consumer who will use the home as 
a principal dwelling. As to that 


consumer, the loan is a residential 
mortgage transaction. For purposes 
of { 226.20(b). the assumed loan is 
an "existing residential mortgage 
transaction'* requiring disclosures, if 
the other criteria for an assumption 
are met. 

3. Express agreement "Expressly 
agrees" means that the creditor's 
agreement must relate specifically to the 
new debtor and must unequivocally 
accept that debtor as a primary obligor. 
The foDowing ev ents are not construed 
to be express agreements between the 
creditor and the subsequent consumer 

• Approval of creditworthiness. 

• Notification of a change in records. 

• Mailing of a coupon book to the 
subsequent consumer. 

• Acceptance of payments from the 
new consumer. 

4. Retention of original consumer. The 
retention of the original consumer as an 
obligor in some capacity does not 
prevent the change from being an 
assumption, provided the new consumer 
becomes a primary obligor. But the mere 
addition of a guarantor to an obligation 
fdr which the original consumer remains 
primarily liable does not give rise to an 
assumption. However, if neither party is 
designated as the primary obligor but 
the creditor accepts payment from the 
subsequent consumer, an assumption 
exists for purposes of | 220.20(b). 

5. Status of parties. Section 226.20(b) 
applies only if the previous debtor was a 
consumer and the obligation is assumed 
by another consumer. It does not apply, 
for example, when an individual takes 
over the obligation of a corporation. 

6. Change in terms. A change in terms 
destroys the existing obligation and the 
transaction is treated as a new 
transaction under the regulation, not as 
an assumption. A change in terms 
includes, for example: 

• A change in the contract interest 
rate unless the change is in 
accordance with a variable rate 
feature that was properly disclosed 
in the existing obligation. 

• A change In the length of the term. 

• The addition of points. 

Minor changes that do not destroy the 
existing obligation Include, for example: 

• Assumption fees for processing loan 
documents. 

• Insurance fees. 

• Credit report fees. 

7. Disclosures. For transactions that 
are assumptions within this provision, 
the creditor must make disclosures 
based on the "remaining obligation." For 
example: 

• The amount financed is the 
remaining principal balance plus 
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any arrearages or other accrued 
charges from the original 
transaction. 

• If the finance charge is computed 
from time to time by application of 
a percentage rate to an unpaid 
balance, in determining the amount 
of the finance charge and the 
annual percentage rate to be 
disclosed, the creditor should 
disregard any prepaid finance 
charges paid by the original obligor, 
but must include in the finance 
charge any prepaid finance charge 
imposed in connection with the 
assumption. 

• If the creditor requires the assuming 
consumer to pay any charges as a 
condition of the assumption, those 
sums are prepaid finance charges as 
to that consumer, unless exempt 
from the finance charge under 
§226.4. 

If a transaction involves add-on or 
discount finance charges, the creditor 
may make abbreviated disclosures, as 
outlined in {226.20(b)(1) through (5). 

References 

Statute: None. 

Other sections: § 226.2. 

Previous regulation: { 226.8( j) through 
(1). and Interpretation §§226.807. 

228.811. 226.814. and 226.817. 

1981 changes: While the previous 
regulation treated virtually any change 
in terms as a refinancing requiring new 
disclosures, this regulation limits 
refinancings to transactions in which the 
entire original obligation is extinguished 
and replaced by a new one. 

Redisclosure is no longer required for 
deferrals or extensions. 

The assumption provision retains the 
substance of § 226.8(k) and 
Interpretation § 228.807 of the previous 
regulation, but limits its scope to 
residential mortgage transactions. 

Section 228.21—Treatment of Credit 
Balances 

1. Credit balance. A credit balance 
arises whenever the creditor receives or 
holds funds in an account in excess of 
the total balance due from the consumer 
on that account. A balance might result, 
for example, from the debtor's paying off 
a loan by transmitting funds in excess of 
the total balance owed on the account, 
or from the early payoff of a loan 
entitling the consumer to a rebate of 
insurance premiums and finance 
charges. However, { 228.21 does not 
determine whether the creditor in fact 
owes or holds sums for the consumer. 

For example, if a creditor has no 
obligation to rebate any portion of 
precomputed finance charges on 
prepayment, the consumer’s early payoff 


would not create a credit balance with 
respect to those charges. Similarly, 
nothing in this provision interferes with 
any rights the creditor may have under 
the contract or under state law with 
respect to set-off. cross collateralization, 
or similar provisions. 

2. Total balance due. The phrase 
"total balance due" refers to the total 
outstanding balance. Thus, this 
provision does not apply where the 
consumer has simply paid an amount in 
excess of the payment due for a given 
period. 

3. Timing of refund. The creditor may 
also fulfill its obligation under this 
section by: 

• Refunding any credit balance to the 
consumer immediately. 

• Refunding any credit balance prior 
to a written request from the 
consumer. 

• Making a good faith effort to refund 
any credit balance before 6 months 
have passed. If that attempt is 
unsuccessful the creditor need not 
try again to refund the credit 
balance at the end of the 6-month 
period. 

Paragraph 21(b). 

1. Written requests—standing orders. 
The creditor is not required to honor 
standing orders requesting refunds of 
any credit balance that may be created 
on the consumer's account 

Paragraph 21(c). 

1. Good faith effort to refund. The 
creditor must take positive steps to 
return any credit balance that has 
remained in the account for over 6 
months. This includes, if necessary, 
attempts to trace the consumer through 
the consumer’s last known address or 
telephone number, or both. 

2. Good faith effort unsuccessful. 
Section 228.21 imposes no further duties 
on the creditor if a good faith effort to 
return the balance is unsuccessful. The 
ultimate disposition of the credit 
balance (or any credit balance of $1 or 
less) is to be determined under other 
applicable law. 

References 

Statute: § 165. 

Other sections: None. 

Previous regulation: None. 

1981 changes: This section implements 
{ 165 of the act, which was expanded by 
the 1980 statutory amendments to apply 
to closed-end as well as open-end credit. 

Section 228.22—Determination of the 
Annual Percentage Rate 

22(a) Accuracy of the annual 
percentage rate. 

Paragraph 22(a)(1). 

1. Calculation method. The regulation 
recognizes both the actuarial method 


and the United States Rule Method (U.S. 
Rule] as measures of an exact annual 
percentage rate. Both methods yield the 
same annual percentage rate when 
payment intervals are equal They differ 
in their treatment of unpaid accrued 
interest. 

2. Actuarial method. When no 
payment is made, or when the payment 
is insufficient to pay the accumulated 
finance charge, the actuarial method 
requires that the unpaid finance charge 
be added to the amount financed and 
thereby capitalized. Interest is computed 
on interest since in succeeding periods 
the interest rate is applied to the unpaid 
balance including the unpaid finance 
charge. Appendix ) provides instructions 
and examples for calculating the annual 
percentage rate using the actuarial 
method. 

3. U.S. Rule. The U.S. Rule produces 
no compounding of interest in that any 
unpaid accrued interest is accumulated 
separately and is not added to principal 
In addition, under the U.S. Rule, no 
interest calculation is made until a 
payment is received. 

4. Basis for calculations . When a 
transaction involves "step rates" or 
"split rates"—that is. different rates 
applied at different times or to different 
portions of the principal balance—a 
single composite annual percentage rate 
must be calculated and disclosed for the 
entire transaction. 

Paragraph 22(a)(2). 

1. Regular transactions. The annual 
percentage rate for a regular transaction 
is considered accurate if it varies in 
either direction by not more than Mi of 1 
percentage point from the actual annual 
percentage rate. For example, when the 
exact annual percentage rate is 
determined to be 10Vfe%, a disclosed 
annual percentage rate from 10% to 
10Mi%, or the decimal equivalent. Is 
deemed to comply with the regulation. 

Paragraph 22(a)(3). 

1. Irregular transactions. The annual 
percentage rate for an irregular 
transaction is considered accurate if it 
varies in either direction by not more 
than V i of 1 percentage point from the 
actual annual percentage rate. This 
tolerance is intended for more complex 
transactions that do not call for a single 
advance and a regular series of equal 
payments at equal intervals. The Mk of 1 
percentage point tolerance may be used, 
for example, in a construction loan 
where advances are made as 
construction progresses, or in a 
transaction where payments vary to 
reflect the consumer's seasonal income. 
It may also be used in transactions with 
graduated payment schedules where the 
contract commits the consumer to 
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several series of payments in different 
amounts. It does not apply, however, to 
loans with variable rate features where 
the initial disclosures are based on a 
regular amortization schedule over the 
life of the loan, even though payments 
may later change because of the 
variable rate feature. 

22(b) Computation tools . 

Paragraph 22(b)(1). 

Board tables. Volumes 1 and II of 
the Board s Annual Percentage Rate 
Tables provide a means of calculating 
annual percentage rates for regular and 
irregular transactions, respectively. An 
annual percentage rate computed in 
accordance with the instructions in the 
tables is deemed to comply with the 
regulation, even where use of the tables 
produces a rate that falls outside the 
genera! standard of accuracy. To 
illustrate: 

• Volume I may be used for single 
advance transactions with 
completely regular payment 
schedules or with payment 
schedules that are regular except 
for an odd first payment, odd first 
period or odd final payment. When 
used for 8 transaction with a large 
final balloon payment. Volume 1 
may produce a rate that is 
considerably higher than the exact 
rate produced using a computer 
program based directly on 
Appendix J. However, the Volume I 
rate—produced using certain 
adjustments in that volume—is 
considered to be in compliance. 

Paragraph 22(b)(2). 

1. Other calculation tools. Creditors 
need not use the Board tables in 
calculating the annual precentage rates. 
Any computation tools may be used, so 
long as they produce annual percentage 
rates within V4 or V* of 1 percentage 
point, as applicable, of the precise 
actuarial or U.S. Rule annual percentage 
rate. 

22(c) Single odd-on rate transactions. 

1. General rule. Creditors applying a 
single add-on rate to all transactions up 
to 60 months in length may disclose the 
same annual percentage rate for all 
those transactions, although the actual 
annual percentage rate varies according 
to the length of the transaction. 

Creditors utilizing this provision must 
show the highest of those rates. For 
example: 

• An add-on rate of 10 percent 
converted to an annual percentage 
rate produce the following actual 
annual percentage rates at various 
maturities: at 3 months. 14.94 
percent; at 21 months. 1&18 percent; 
and at 60 months. 17.27 percent. The 
creditor must disclose an annual 


percentage rate of 18.18 percent (the 
highest annual percentage rate) for 
any transaction up to 5 years, even 
though that rate is precise only for a 
transaction of 21 months. 

22(d) Certain transactions involving 
ranges of balances. 

1. General rule. Creditors applying a 
fixed dollar finance charge to all 
balances within a specified range of 
balances may understate the annual 
percentage rate by up to 8 percent of 
that rate, by disclosing for all those 
balances the annual percentage rate 
commuted on the median balance within 
that range. For example: 

• If a finance charge of $9 applies to 
all balances between $91 and $100, 
an annual percentage rate of 10 
percent (the rate on the median 
balance) may be disclosed as the 
annua! percentage rate for all 
balances, even though a $9 finance 
charge applied to the lowest 
balance ($91) would actually 
produce an annual percentage rate 
of 10.7 percent 

References 

Statute: Section 107. 

Other sections: i 226.17(c)(4) and 
Appendix ]. 

Previous regulation: 3 226.5(b) through 

M 

1981 changes: The section now 
provides a larger tolerance (Wi of 1 
percentage point) for irregular 
transactions. It also eliminates, as of 
April 1,1982. the regulatory provision 
that protects creditors against liability 
for using faulty calculation tools. 

Section 22628—Right of Rescission 

1. Transactions not covered. Credit 
extensions that are not subject to the 
regulation are not covered by { 226.23 
even if a customer's principal dwelling 
is the collateral securing the credit. For 
example, the right of rescission does not 
apply to a business purpose loan, even 
though the loan is secured by the 
customer’s principal dwelling. 

23(a) Consumer's right to rescind. 

Paragraph 23(a)(1). 

1. Security interest arising from 
transaction. In order for the right of 
rescission to apply, the security Interest 
must be retained as part of the credit 
transaction. For example: 

• A security interest that is acquired 
by a contractor who is also 
extending the credit in the 
transaction. 

• A mechanic's or materialman's lien 
that is retained by a subcontractor 
or supplier of the contractor- 
creditor. even when the latter has 
waived its own security interest in 


the consumer's home. 

The security interest is not part of the 
credit transaction and therefore the 
transaction is not subject to the right of 
rescission when, for example: 

• A mechanic's or materialman's lien 
is obtained by a contractor who is 
not a party to the credit transaction 
but is merely paid with the proceeds 
of the consumer's unsecured bank 
loan. 

• All security interests that may arise 
in connection with the credit 
transaction are validly waived. 

• The creditor obtains a lien and 
completion bond that in effect 
satisfies all liens against the 
consumer’s principal dwelling as a 
result of the credit transaction. 

Although liens arising by operation of 
law are not considered security interests 
for purposes of disclosure under { 226.2, 
that section specifically includes them in 
the definition for purposes of the right of 
rescission. Thus, even though an interest 
in the consumer's principal dwelling is 
not a required disclosure under 
3 228.18(m), it may still give rise to the 
right of rescission. 

2. Consumer. To be a consumer within 
the meaning of § 226.2. that person must 
at least have an ownership interest in 
the dwelling that is encumbered by the 
creditor's security interest, although that 
person need not be a signatory to the 
credit agreement. For example, if only 
one spouse signs a credit contract, the 
other spouse is a consumer if the 
ownership interest of that spouse is 
subject to the security interest 

3. Principal dwelling. A consumer can 
only have one principal dwelling at a 
time. A vacation or other second home 
would not be a principal dwelling. A 
transaction secured by a second home 
(such as a vacation home) that is not 
currently being used as the consumer's 
principal dwelling is not rescindable, 
even if the consumer intends to reside 
there In the future. When a consumer 
buys or builds a new dwelling that will 
become the consumer's principal 
dwelling within one year or upon 
completion of construction, the new 
dwelling is considered the principal 
dwelling when it secures the acquisition 
or construction loan. Dwelling, as 
defined in ( 228.2. indudes structures 
that are classified as personalty under 
state law. For example, a transaction 
secured by a mobile home, trailer or 
houseboat used as the consumer's 
principal dwelling may be resdndable. 

4. Special rule for prinicipal dwelling. 
When the creditor is acquiring or 
constructing a new principal dwelling, 
any loan secured by the equity in the 
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consumer's current principal dwelling 
(for example, a bridge loan) is still 
subject to the right of rescission 
regardless of the purpose of that loan. 

5. Addition of a security interest 
Under footnote 47, the addition of a 
security interest to a pre-existing 
obligation is rescindable. The right of 
rescission applies only to the added 
security interest, however, and not to 
the original obligation. In those 
situations, only the $ 228.23(b) notice 
need be delivered, not new materia] 
disclosures; the rescission period will 
begin to run from the delivery of the 
notice. 

Paragraph 23(a)(2). 

1. Consumer's exercise of right The 
consumer must exercise the right of 
rescission in writing but not necessarily 
on the notice supplied under { 228.23(b). 
Whatever the means of sending the 
notification of rescission—mail 
telegram or other witten means—the 
time period for the creditor's 
performance under } 228.23(d)(2) does 
not begin to run until the notification 
has been received. The creditor may 
designate an agent to receive the 
notification so long as the agent's name 
and address appear on the notice 
provided to the consumer under 
§ 226.23(b). 

Paragraph 23(a)(3 ). 

1. Rescission period The period 
within which the consumer may 
exercise the right to rescind runs for 3 
business days from the last of 3 events: 

• Consummation of tbe transaction. 

• Delivery of all material disclosures. 

• Delivery to the consumer of the 
required rescission notice. 

For example, if a transaction is 
consummated on Friday. June 1. and the 
disclosures and notice of the right to 
rescind were given on Thursday, May 
31. the rescission period will expire at 
midnight of the third business day after 
)une 1—that is. Tuesday. June 5. In 
another example, if the disclosures are 
given and the transaction consummated 
on Friday. June 1. and the rescission 
notice is given on Monday. June 4. the 
rescission period expires at midnight of 
the third business day after June 4—that 
is. Thursday, June 7. The consumer must 
place the rescission notice in the mail, 
file it for telegraphic transmission, or 
deliver it to the creditor's place of 
business within that period in order to 
exercise the right. 

2. Materia! disclosures . Footnote 48 
sets forth the material disclosures that 
must be provided before the rescission 
period can begin to run. Failure to 
provide informatian regarding the 
annual pecentage rate also includes 
failure to inform the consumer of the 


existence of a variable rate feature. 
Failure to give the other required 
disclosures does not prevent the running 
of the rescission period, although that 
failure may result in civil liability or 
administrative sanctions. 

3. Unexpired right of rescission. When 
the creditor has failed to take the action 
necessary to start the S-business day 
rescission period running, the right to 
rescind automatically lapses on the 
occurrence of the earliest of the 
following 3 events: 

• Tbe expiration of 3 years after 
consummation of the transaction. 

• Transfer of all the consumer's 
interest in the property. 

• Sale of the consumer's interest in 
the property, including a transaction 
in which the consumer sells the 
dwelling and takes back legal title 
through a purchase money note and 
mortgage. 

Transfer of all the consumer's interest 
includes such transfers as bequests and 
gifts. A sale or transfer of the property 
need not be voluntary to terminate the 
right to rescind. For example, a 
foreclosure sale would terminate an 
unexpired right to rescind. As provided 
in $ 125 of the act. the 3-year limit may 
be extended by an administrative 
proceeding to enforce the provisions of 
this section. A partial transfer of the 
consumer's interest, such as a transfer 
bestowing co-ownership on a spouse, 
does not terminate the right of 
rescission. 

Paragraph 23(a)(4). 

1. Joint owners. When more than one 
consumer has the right to rescind a 
transaction, any of them may exercise 
that right and cancel the transaction on 
behalf of all. For example, if both 
husband and wife have the right to 
rescind a transaction, either spouse 
acting alone may exercise the right and 
both are bound by the rescission. 

23(b) Notice of right to rescind\ 

1. Who receives notice. Each 
consumer entitled to rescind must be 
given: 

• Two copies of the rescission notice. 

• The material disclosures. 

In a transaction involving joint 
owners, both of whom are entitled to 
rescind, both must receive the notice of 
the right to rescind and disclosures. For 
example, if both spouses are entitled to 
rescind a transaction, each must receive 
2 copies of the rescission notice and one 
copy of the disclosures. 

2. Format. The notice must be on a 
separate piece of paper, but may appear 
with other information such as the 
Itemization of the amount financed. The 
material must be dear and conspicuous, 
but no minimum type size or other 


technical requirements are imposed. The 
notices in Appendix H provide models 
that creditors may use in giving the 
notice. 

3. Content The notice must include all 
of the information outlined in § 228.23(b) 
(1) through (5). The requirement in 

S 226.23(b) that the transaction be 
identified may be met by providing the 
date of the transaction. The creditor 
may provide a separate form that the 
consumer may use to exercise the right 
of rescission, or that form may be 
combined with the other rescission 
disclosures, as illustrated in Appendix 
H. The notice may include additional 
information related to the required 
information, such as: 

• A description of the property 
subject to the security interest. 

• A statement that joint owners may 
have the right to rescind and that a 
rescission by one is effective for all. 

• The name and address of an agent 
of the creditor to receive notice of 
rescission. 

4. Time of providing notice. The notice 
required by { 228.23(b) need not be 
given before consummation of the 
transaction. The creditor may deliver 
the notice after the transaction is 
consummated, but the rescission period 
will not begin to run until the notice is 
given. For example, if the creditor 
provides the notice on May 15. but 
disclosures were given and tbe 
transaction was consummated on May 
10, the 3-busnies8 day rescission period 
will run from May 15. 

23(c) Delay of creditor's performance. 

1. Genera! rule. Until tbe rescission 
period has expired and the creditor is 
reasonably satisfied that the consumer 
has not rescinded, the creditor must not, 
either directly or through a third party: 

• Disburse loan proceeds to the 
consumer. 

• Begin performing services for the 
consumer. 

• Deliver materials to the consumer. 

2. Escrow. The creditor may disburse 
loan proceeds during the rescission 
period in a valid escrow arrangement. 
The creditor may not, however, appoint 
the consumer as "trustee" or "escrow 
agent" and distribute funds to the 
consumer In that capacity during the 
delay period. 

3. Permissible actions . Section 
228.23(c) does not prevent the creditor 
from taking other steps during the delay, 
short of beginning actual performance. 
The creditor may. for example: 

• Prepare the loan check. 

• Perfect the security interest 

• Prepare to discount or assign the 
contract to a third party. 
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• Accrue finance charges during the 
delay period. 

4. Delay beyond rescission period 1 
The creditor must wait until it is 
reasonably satisfied that the consumer 
has not rescinded. For example, the 
creditor may satisfy itself by doing one 
of the following: 

• Waiting a reasonable time after 
expiration of the rescission period 
to allow for delivery of a mailed 
notice. 

• Obtaining a written statement from 
the consumer that the right has not 
been exercised. 

When more than one consumer has 
the right to rescind, the creditor cannot 
reasonably rely on the assurance of only 
one consumer, because other consumers 
may exercise the right 

23(d) Effects of rescission . 

Paragraph 23(d)(1). 

1. Termination of security interest 
Any security interest giving rise to the 
right of rescission becomes void when 
the consumer exercises the right of 
rescission. The security interest is 
automatically negated regardless of its 
status and whether or not it was 
recorded or perfected. Under 
l 226.23(d)(2). however, the creditor 
must take any action necessary to 
reflect the fact that the security interest 
no longer exists. 

Paragraph 23(d)(2 ). 

1. Refunds to consumer The consumer 
cannot be required to pay any amount in 
the form of money or property either to 
the creditor or to a third party as part of 
the credit transaction. Any amounts of 
this nature already paid by the 
consumer must be refunded. "Any 
amount* 4 includes finance charges 
already accrued, as well as other 
charges such as application and 
commitment fees or fees for a title 
search or appraisal, whether paid to the 
creditor, paid directly to a third party, or 
passed on from the creditor to the third 
party. It is irrelevant that these amounts 
may not represent profit to the creditor. 

2. Amounts not refundable to 
consumer. Creditors need not return any 
money given by the consumer to a third 
party outside of the credit transaction, 
such as costs incurred for a building 
permit or for a zoning variance. 

Similarly, the term **any amount" does 
not apply to any money or property 
given by the creditor to the consumer; 
those amounts must be tendered by the 
consumer to the creditor under 

$ 228.23(d)(3). 

3. Reflection of security interest 
termination. The creditor must take 
whatever steps are necessary to indicate 
that the security interest is terminated. 
Those steps include the cancellation of 


documents creating the security interest 
and the filing of release or termination 
statements in the public record. In a 
transaction involving subcontractors or 
suppliers that also hold security 
interests related to the credit 
transaction, the creditor must insure that 
the termination of their security 
interests is also reflected. The 20-day 
period for the creditor’s action refers to 
the time within which the creditor must 
begin the process. It doe9 not require all 
necessary steps to have been completed 
within that time, but the creditor is 
responsible for seeing the process 
through to completion. 

Paragraph 23(d)(3). 

1. Property exchange. Once the 
creditor has fulfilled its obligations 
under S 226.23(d)(2). the consumer must 
tender to the creditor any property or 
money the creditor has already 
delivered to the consumer. At the 
consumer’s option, property may be 
tendered at the location of the property. 
For example, if lumber or fixtures have 
been delivered to the consumer's home, 
the consumer may tender them to the 
creditor by making them available for 
pick-up at the home, rather than 
physically returning them to the 
creditor’s premises. Money already 
given to the consumer must be tendered 
at the creditor’s place of business. 

2. Reasonable value. If returning the 
property would be extremely 
burdensome to the consumer, the 
consumer may offer the creditor its 
reasonable value rather than returning 
the property itself. For example, if 
building materials have already been 
incorporated into the consumer’s 
dwelling, the consumer may pay their 
reasonable value. 

Paragraph 23(d)(4). 

1. Modifications. The procedures 
outlined in $ 226.23(d) (2) and (3) may be 
modified by a court For example, when 
a consumer is in bankruptcy 
proceedings and prohibited from 
returning anything to the creditor, or 
when the equities dictate, a modification 
might be made. 

23(e) Consumer's waiver of right to 
rescind. 

1. Need for waiver. To waive the right 
to rescind, the consumer must have a 
bona fide personal financial emergency 
that must be met before the end of the 
rescission period. The existence of the 
consumer's waiver will not of itself, 
automatically Insulate the creditor from 
liability for failing to provide the right of 
rescission. 

2. Procedure. To waive or modify the 
right to rescind, the consumer must give 
a written statement that specifically 
waives or modifies the right, and also 
includes a brief description of the 


emergency. Each consumer entitled to 
rescind must sign the waiver statement. 
In a transaction involving multiple 
consumers, such as a husband and wife 
using their home as collateral, the 
waiver must bear the signatures of both 
spouses. 

23(f) Exempt transactions. 

1. Residential mortgage transaction. 
Any transaction to construct or acquire 
a principal dwelling, whether 
considered real or personal property, Is 
exempt. (See the commentary to 

i 226.23(a).) For example, a credit 
transaction to acquire a mobile home or 
houseboat to be used as the consumer’s 
principal dwelling would not be 
rescindable. 

2. Lien status. The lien status of the 
mortgage is irrelevant for purposes of 
the exemption in { 226.23(f)(1); the fact 
that a loan has junior lien status does 
not by itself preclude application of this 
exemption. For example, a home buyer 
may assume the existing first mortgage 
and create a second mortgage to finance 
the balance of the purchase price. Such 
a transaction would not be rescindable. 

3. Combined-purpose transaction. A 
loan to acquire a principal dwelling and 
make improvements to that dwelling is 
exempt if treated as one transaction. If, 
on the other hand, the loan for the 
acquisition of the principal dwelling and 
the subsequent advances for 
improvements are treated as more than 
one transaction, then only the 
transaction that finances the acquisition 
of that dwelling is exempt. 

4. New odvances . The exemption in 

( 226.23(0(2) applies only to refinancings 
or consolidations by the original 
creditor. If the transaction involves the 
advance of new money, then only the 
amount of the new money is 
rescindable. For example, if the sum of 
the outstanding principal balance plus 
the earned finance charge is $1,000 and 
the new amount financed is $1,000, then 
the refinancing would be exempt. On the 
other hand, if the new amount financed 
exceeds $1,000, then the amount in 
excess of that $1,000 would be 
rescindable. A model rescission notice 
applicable to transactions involving new 
money appears in Appendix H. 

5. State creditors . Cities and other 
political subdivisions of states acting as 
creditors ore not exempted from this 
section. 

6. Multiple advances. Just as new 
disclosures need not be made for 
subsequent advances when treated as 
one transactioa no new rescission rights 
arise so long as the appropriate notice 
and disclosures are given at the outset 
of the transaction. For example, the 
creditor extends credit for home 
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improvements secured by the 
consumer's principal dwelling, with 
advances made as repairs progress. As 
permitted by § 228.17(c)(6), the creditor 
makes a single set of disclosures at the 
beginning of the construction period, 
rather than separate disclosures for 
each advance. The right of rescission 
does not arise with each advance. 
However, if the advances are treated as 
separate transactions, the right of 
rescission applies to each advance. 

7. Spreader clauses. When the 
creditor holds a mortgage or deed of 
trust on the consumer's principal 
dwelling and that mortgage or deed of 
trust contains a "spreader clause." 
subsequent loans made are separate 
transactions and are subject to the right 
of rescission. Those loans are 
rescindable unless the creditor 
effectively waives its security interest 
under the spreader clause with respect 
to the subsequent transactions. 

References 

Statute: Secs. 113,125, and 130. 

Other sections: Sec. 22fL2 and 
Appendix H. 

Previous regulation: Sec. 228.9. 

1961 changes: The right to rescind 
applies not only to real property used as 
the consumer's principal dwelling, but to 
personal property as well. The 
regulation provides no specific text or 
format for the notice of the right to 
rescind. 

Section 226.24—Advertising 

1. Clear and conspicuous standard 
This section Is subject to the general 
“clear and conspicous" standard for this 
subpart but prescribes no specific rules 
for the format of the necessary 
disclosures. The credit terms need not 
be printed in a certain type size nor 
need they appear in any particular place 
in the advertisxnent. For example, a 
merchandise tag that is an 
advertisement under the regulation 
complies with this section if the 
necessary credit terms are on both sides 
of the tag, so long as each side is 
accessible. 

24(a) Actually available terms. 

1. General rule. To the extent that an 
advertisement mentions specific credit 
terms, it may state only those terms that 
the creditor is actually prepared to offer. 
For example, a creditor may not 
advertise a very low annua] percentage 
rate that will not in fact be available at 
any time. This provision is not intended 
to inhibit the promotion of new credit 
programs, but to bar the advertising of 
terms that are not and will not be 
available. For example, a creditor may 
advertise terms that will be offered for 


only a limited period, or terms that will 
become available at a future date. 

24(b) Advertismcnt of rate of finance 
charge. 

1. Annual percentage rate. Advertised 
rates must be stated in terms of an 
“annual percentage rate," as defined in 
S 228.22. Even though state or local law 
permits the use of add-on. discount, 
time-price differential, or other methods 
of stating rates, advertisements must 
state them as annual percentage rates. 
Unlike the transactional disclosure of 
the annual percentage rate under 

1226.18(e), the advertised annual 
percentage rate need not include a 
descriptive explanation of the term. The 
advertisement must state that the rate is 
subject to increase after consummation 
if that is the case, but the advertisement 
need not describe the rate increase, its 
limits, or how it would affect the 
payment schedule. As under J 226.18(0. 
relating to disclosure of a variable rate, 
the rate increase disclosure requirement 
in this provision does not apply to any 
rate increase due to delinquency 
(including late payment), default, 
acceleration, assumption, or transfer of 
collateral. 

2. Simple or periodic rales. The 
advertisement may not simultaneously 
state any other rate, except that a 
simple annual rate or periodic rate 
applicable to an unpaid balance may 
appear along with (but not more 
conspicuously than) the annual 
percentage rate. For example: 

• In an advertisement for real estate, 
a simple interest rate may be shown 
in the same type size as the annual 
percentage rate for the advertised 
credit 

3. Buydowns. When a third party 
(such as a seller) or a creditor wishes to 
promote the availability of reduced 
interest rates (consumer or seller 
buydowns), the advertised annual 
percentage rate must be determined in 
accordance with the rules in the 
commentary to i 226.17(c) regarding the 
basis of transactional disclosures for 
buydowns. The seller or creditor may 
advertise the reduced simple interest 
rate, provided the advertisement shows 
the limited term to which the reduced 
rate applies and states the simple 
interest rate applicable to the balance of 
the term. The advertisement may also 
show the effect of the buydown 
agreement on the payment schedule for 
the buydown period without triggering 
the additional disclosures under 

S 226.24(c)(2). For example, the 
advertisement may state that "with this 
buydown arrangement, your monthly 
payments for the first 3 years of the 
mortgage term will be only $350" or 


"this buydown arrangement will reduce 
your monthly payments for the first 3 
years of the mortgage terra by $150." 

24(c) Advertisement of terms that 
require additional disclosures. 

1. General rule. Under 5 220.24(c)(1), 
whenever certain triggering terms 
appear in credit advertisements, the 
additional credit terms enumerated In 
S 226.24(c)(2) must also appear. These 
provisions apply even if the triggering 
term is not stated explicitly, but may be 
readily deteoninecTfrom the 
advertisement. For example, an 
advertisement may state "80% financing 
available," which is in fact indicating 
that a 20% downpayment is required. 

Paragraph 24(c)(1). 

1. Downpayment The dollar amount 
of a downpayment or a statement of the 
downpayment as a percentage of the 
price requires further information. By 
virtue of the definition of 
"downpayment" in 5 228.2, this 
triggering term is limited to credit sale 
transactions. It includes such statements 
as: 

• "Only 5% down." 

• "As low as $100 down." 

• ‘Total move-in costs of $800." 

This provision applies only if a 

downpayment is actually required; 
statements such as "no downpayment" 
or "no trade-in required" do not trigger 
the additional disclosures under this 
paragraph. 

2. Payment period. The number of 
payments required or the total period of 
repayment includes such statements as: 

• "48-month payment terms." 

• "30-year mortgage." 

• "Repayment in as many as 38 
monthly installments." 

But it does not include such 
statements as "pay weekly," "monthly 
payment terms arranged," or "take years 
to repay," since these statements do not 
indicate a time period over which a loan 
may be financed. 

3. Payment amount The dollar 
amount of any payment includes 
statements such as: 

• "Payable in installments of $103." 

• "$25 weekly." 

• "$1,200 balance payable in 10 equal 
installments." 

In the last example, the amount of 
each payment is readily determinable, 
even though not explicitly stated. But 
statements such as "monthly payments 
to suit your needs" or "regular monthly 
payments" are not covered. 

4. Finance charge. The dollar amount 
of the finance charge or any portion of it 
Includes statements such as: 

• "S5O0 total cost of credit." 

• "$2 monthly carrying charge." 
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• “$50,000 mortgages. 2 points to the 
borrower.” 

In the last example, the $1,000 prepaid 
finance charge can be readily 
determined from the information given. 
Statements of the annual percentage 
rate or statements that there is no 
particular charge for credit (such as "no 
closing costs") are not triggering terms 
under this paragraph. 

Paragraph 24(c)(2). 

1. Disclosure of downpayment. The 
total downgayment as a dollar amount 
or percentage must be shown, but the 
word "downpayment" need not be used 
in making this disclosure. For example, 
"10% cash required from buyer" or 
"credit terms require minimum $100 
trade-in" would suffice. 

2. Disclosure of repayment terms . 
While the phrase "terms of repayment" 
generally has the same meaning as the 
"payment schedule" required to be 
disclosed under § 226.16(g), 

5 226.24(c)(2)(il) provides greater 
flexibility to creditors in making this 
disclosure for advertising purposes. 
Repayment terms may be expressed in a 
variety of ways in addition to an exact 
repayment schedule: this Is particularly 
true for advertisements that do not 
contemplate a single specific 
transaction. For example: 

• A creditor may use a unit-cost 

approach in making the required 
disclosure, such as "40 monthly 
payments of $27.63 per $1,000 
borrowed." * 

• In an advertisement for credit 
secured by a dwelling, when any 
series of payments varies because 
of a graduated payment feature or 
because of the inclusion of 
mortgage insurance premiums, a 
creditor may state the number and 
timing of payments, the amounts of 
the largest and smallest of those 
payments, and the fact that other 
payments will vary between those 
amounts. 

3. Annual percentage rate. The 
advertisement must also state, if 
applicable, that the annual percentage 
rate is subject to increase after 
consummation. 

4. Use of examples. Footnote 49 
authorizes the use of illustrative credit 
transactions to make the necessary 
disclosures under 5 226.24(c)(2). That is. 
where a range of possible combinations 
of credit terms is offered, the 
advertisement may use examples of 
typical transactions, so long as each 
example contains all of the applicable 
terms required by } 226.24(c). The 
examples must be labelled as such and 
must reflect representative credit terms 


that are made available by the creditor 
to present and prospective customers. 

24(d) Catalogs and multiple-page 
advertisements. 

1. Definition . The multiple-page 
advertisements to which this section 
refers are advertisements consisting of a 
series of sequentially numbered pages— 
for example, a supplement to a 
newspaper. A mailing consisting of 
several separate flyers or pieces of 
promotional material in a single 
envelope does not constitute a single 
multiple-page advertisement for 
purposes of { 226.24(d). 

2. General Section 228.24(d) permits 
creditors to put credit information 
together in one place in a catalog or 
multiple-page advertisement. The rule 
applies only if the catalog or multiple- 
page advertisement contains one or 
more of the triggering terms from 

5 220.24(c)(1). A list of different annual 
percentage rates applicable to different 
balances, for example, does not trigger 
further disclosures under { 226.24(c)(2) 
and so is not covered by 5 226.24(d). 

3. Representative examples . The table 
or schedule must state all the necessary 
information for a representative 
sampling of amounts of credit. This must 
reflect amounts of credit the creditor 
actually offers, up to and including the 
higher-priced items. This does not mean 
that the chart must make the disclosures 
for the single most expensive item the 
seller offers, but only that the chart 
cannot be limited to information about 
less expensive sales when the seller 
commonly offers a distinct level of more 
expensive goods or services. The range 
of transactions shown in the table or 
schedule in a particular catalog or 
multiple-page advertisement need not 
exceed the range of transactions 
actually offered in that advertisement 

References 

Statute: Sections 141.142. and 144. 

Other sections: 55 228.2, 228.4. and 
228.22. 

Previous regulation: 5 226.10 (a), (b). 
and (d). 

1961 changes: This section retains the 
advertising rules in a form very similar 
to the previous regulation, but with 
certain changes to reflect the 1960 
statutory amendments. For example, if 
triggering terms appear in any 
advertisement, the additional 
disclosures required no longer include 
the cash price. The special rule for FHA 
5 235 financing has been eliminated, as 
well as the rule for advertising credit 
payable in more than four installments 
with no identified finance charge. 
Interpretation 5 228.1002. requiring 
disclosure of representative amounts of 
credit in catalogs and multiple-page 


advertisements, has been incorporated 
in simplified form in { 226.24(d). 

Unlike the previous regulation, if the 
advertised annual percentage rate is 
subject to increase, that fact must now 
be disclosed. 

Subpart D—Miscellaneous 

Section 226.25 —Record Retention 

25(a) General rule. 

1. Evidence of required actions. The 
creditor must retain evidence that it 
performed the required actions as well 
as made the required disclosures. This 
includes, for example, evidence that the 
creditor properly handled adverse credit 
reports in connection with amounts 
subject to a billing dispute under 

5 228.13, and properly handled the 
refunding of credit balances under 
55 226.11 and 226.21. 

2. Methods of retaining evidence . 
Adequate evidence of compliance does 
not necessarily mean actual paper 
copies of disclosure statements or other 
business records. The evidence may be 
retained on microfilm, microfiche, or by 
any other method that reproduces 
records accurately (including computer 
programs). The creditor need retain only 
enough information to reconstruct the 
required disclosures or other records. 
Thus, for example, the creditor need not 
retain each open-end periodic 
statement, so long as the specific 
information on each statement can be 
retrieved. 

References 

Statute: Secs. 105 and 108. 

Other sections: Appendix L 

Previous regulation: 5 228.6(i). 

1961 changes: Section 226.25 
substitutes a uniform 2-year record- 
retention rule for the previous 
requirement that certain creditors retain 
records through at least one compliance 
examination. It also states more 
explicitly that the record-retention 
requirements apply to evidence of 
required actions. 

Section 22&2S—Use of AnnuaI 
Percentage Rate in Oral Disclosures 

1. Application of rules. The 
restrictions of 5 226.28 apply only if the 
creditor chooses to respond orally to the 
consumer’s request for credit cost 
information. Nothing in the regulation 
requires the creditor to supply rate 
information orally. If the creditor 
volunteers information (including rate 
information) through oral solicitations 
directed generally to prospective 
customers, as through a telephone 
solicitation, those communications may 
be advertisements subject to the rules in 
55 226.18 and 228.24. 
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26(a) Open-end credit 

1. Information that may be given. The 
creditor may state periodic rates in 
addition to the required annual 
percentage rate, but it need not do so. If 
the annual percentage rate is unknown 
because transaction charges, loan fees, 
or similar finance charges may be 
imposed, the creditor must give the 
corresponding annual percentage rate 
(that is. the periodic rate multiplied by 
the number of periods in a year, as 
described in 8! 226.6(a)(2) and 226.7(d)). 
In such cases, the creditor may, but need 
not, also give the consumer information 
about other finance charges and other 
charges. 

26(b) Closed-end credit 

1. Information that may be given. The 
creditor may state other annual or 
periodic rates that are applied to an 
unpaid balance, along with the required 
annual percentage rate. This rule 
permits disclosure of a simple interest 
rate, for example, but not an add-on, 
discount, or similar rate. If the creditor 
cannot give a precise annual percentage 
rate in its oral response because of 
variables in the transaction, it must give 
the annual percentage rate for a 
comparable sample transaction; in this 
cese, other cost information may. but 
need not, be given. For example, the 
creditor may be unable to state a precise 
annual percentage rate for a mortgage 
loan without knowing the exact amount 
to be financed, the amount of loan fees 
or mortgage insurance premiums, or 
similar factors. In this situation, the 
creditor should state an annual 
percentage rate for a sample 
transaction; it may also provide 
information about the consumer’s 
specific case, such as the contract 
interest rate, points, other finance 
charges, and other charges. 

References 

Statute: Section 146. 

Other sections: §§ 228.6(a)(2) and 
228.7(d). 

Previous regulation: Interpretation 
{228.101. 

1981 changes: This section implements 
amended 5 146 of the act, which added a 
provision dealing with oral disclosures, 
and incorporates Interpretation 
5 226.101. 

Section 226.27—Spanish Language 
Disclosures 

1. Subsequent disclosures . If a creditor 
in Puerto Rico provides initial 
disclosures in Spanish, subsequent 
disclosures need not be in Spanish. For 
example, if the creditor gave Spanish- 
language initial disclosures, periodic 
statements and change-in-terms notices 
may be made in English. 


2. Permissible uses. If a creditor other 
than in Puerto Rico provides 
translations of the required 
disclosures—either because it is 
required to do so by state, federal, or 
local law, or because it chooses to do 
so—the translations are not inconsistent 
per se with the disclosures under this 
regulation and they may be provided as 
additional information. In both cases, 
the English language disclosures 
required by this regulation must be dear 
and conspicuous, and the dosed-end 
disclosures in English must be properly 
segregated In accordance with 
{ 226.17(a)(1). 

References 

Statute: None. 

Other sections: None. 

Previous regulation: { 226.6(a). 

1981 changes: No substantive change. 

Section 226,28—Effect on State Lows 

28(a) Inconsistent disclosure 
requirements 

1. General, There are 3 sets of 
preemption criteria: 1 applies to the 
general disdosure and advertising rules 
of the regulation, and 2 apply to the 
credit billing provisions. Section 226.28 
also provides for Board determinations 
of preemption. 

2. Rules for chapters 1 . Z and 3, The 
standard for judging whether state laws 
that cover the types of requirements in 
chapters 1 (General provisions), 2 
(Credit transactions), and 3 (Credit 
advertising) of the act are inconsistent 
and therefore preempted, is 
contradiction of the federal law. 
Examples of laws that would be 
preempted include: 

• A state law that requires use of the 
term ’’finance charge,” but defines 
the term to indude fees that the 
federal law excludes, or to exdude 
fees the federal law indudes. 

• A state law that requires a label 
such as ’’nominal annual interest 
rate” to be used for what the federal 
law calls the ’’annual percentage 
rate.” 

3. Laws not contradictory to chapters 
1, 2, and 3, Generally, state law 
requirements that call for the disclosure 
of items of information not covered by 
the federal law. or that require more 
detailed disclosures, do not contradict 
the federal requirements. Examples of 
laws that are not preempted include: 

• A state law that requires disclosure 
of the minimum periodic payment 
for open-end credit, even though not 
required by { 226.7. 

• A state law that requires contracts 
to contain warnings such as: ’’Read 
this contract before you sign. Do not 


sign if any spaces are left blank. 

You are entitled to a copy of this 
contract" 

Similarly, a state law that requires 
itemization of the amount financed does 
not automatically contradict the 
permissive itemization under $ 226.18(c). 
However, a state law requirement that 
the itemization appear with the 
disdosure of the amount financed in the 
segregated dosed-end credit disclosures 
is inconsistent, and this location 
requirement would be preempted. 

4. Creditor's options. Before the Board 
makes a determination about a specific 
state law. the creditor*has certain 
options. Since the prohibition against 
giving the state disclosures does not 
apply until the Board makes its 
determination, the creditor may choose 
to give state disdosures until the Board 
formally determines that the state law is 
inconsistent. (The Board will provide 
suffident time for creditors to revise 
forms and procedures as necessary to 
conform to its determinations.) 

• Under this first approach, as in all 
cases, the federal disdosures must 
be dear and conspicuous, and the 
dosed-end disdosures must be 
properly segregated in accordance 
with { 228.17(a)(1). 

• This ability to give state disdosures 
relieves any uncertainty that the 
creditor might have prior to Board 
determinations of inconsistency. 

As a second option, the creditor may 
apply the preemption standards to a 
state law, conclude that it is 
inconsistent, and choose not to give the 
stute-required disclosures. However, 
nothing in { 226.26(a) provides the 
creditor with immunity for violations of 
state law if the creditor chooses not to 
make state disclosures and the Board 
later determines that the state law Is not 
preempted. 

5. Rules for correction of billing errors 
and regulation of credit reports. The 
preemption criteria for the fair credit 
billing provisions set forth in } 226.28 
have 2 parts. With respect to the rules 
on correction of billing errors and 
regulation of credit reports (which are in 
{ 226.13), { 226.28(a)(2)(i) provides that a 
state law is inconsistent and preempted 
if its requirements are different from the 
federal law. An exception is made, 
however, for state laws that allow the 
consumer to inquire about an account 
and require the creditor to respond to 
such inquiries beyond the time limits In 
the federal law. Such a state law is not 
preempted with respect to the extra time 
period. For example, { 226.13 requires 
the consumer to submit a written notice 
of billing error within 60 days after 
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transmittal of the periodic statement 
showing the alleged error. If a state law 
allows the consumer 90 days to submit a 
notice, the state law remains in effect to 
provide the extra 30 days. Any state law 
disclosures concerning this extended 
state time limit must reflect the 
qualifications and conform to the format 
specified in S 22&26(a}(2)(i). Examples of 
laws that would be preempted include: 

• A state law that has a narrower or 
broader definition of "billing error." 

• A state law that requires the 
creditor to take different steps to 
resolve errors. 

• A state law that provides different 
timing rules for error resolution 
(subject to the exception discussed 
above). 

6. Rules for other fair credit billing 
provisions. The second part of the 
criteria for fair credit billing relates to 
the other rules implementing chapter 4 
of the act (addressed in 99 220.4(c)(8), 
226.5(b)(2)(ii), 226.6(d). 226.7(k). 22&9(a), 
226.10. 228.11. 228.12 (c) through (f). 
226.13. and 226.21). Section 
22Q.28(a)(2)(ii) provides that the test of 
inconsistency is whether the creditor 
can comply with state law without 
violating federal law. For example: 

• A state law that allows the card 
issuer to offset the consumer's 
credit-card Indebtedness against 
funds held by the card issuer would 
be preempted, since 9 228.12(d) 
prohibits such action. 

• A state law that requires periodic 
statements to be sent more than 14 
days before the end of a free-ride 
period would not be preempted. 

• A state law that permits consumers 
to assert claims and defenses 
against the card issuer without 
regard to the $50 and 100-mile 
limitation of | 22&12(c)(3)(ii) would 
not be preempted. 

In the last 2 cases, compliance with 
state law would involve no violation of 
the federal law. 

7. Who may receive o chapter 4 
determination. Only states (through 
their authorized officials) may request 
and receive determinations on 
inconsistency with respect to the fair 
credit billing provisions. 

28(b) Equivalent disclosure 
requirements. 

1. General. A state disclosure may be 
substituted for a federal disclosure only 
after the Board has made a finding of 
substantial similarity. Thus, the creditor 
may not unilaterally choose to make a 
state disclosure in place of a federal 
disclosure, even if it Ifelieves that the 
state disclosure is substantially similar. 
Since the rule stated in § 226.28(b) does 
not extend to any requirement relating 


to the finance charge or annual 
percentage rate, no state provision on 
computation, description, or disclosure 
of these terms may be substituted for the 
federal provision. 

References 

Statute: Secs. Ill and 171 (a) and (c). 

Other sections: Appendix A. 

Previous regulation: 9 226.6 (b) and 
(c), and Interpretation 9 228.604. 

1981 changes: Section 226.28 
implements amended 9 HI of the act 
The test for preemption of state laws 
relating to disclosure and advertising is 
now whether the state law “contradicts" 
the federal, rather than whether state 
requirements are "different." 

The revised regulation contains no 
counterpart to § 228.6(c) of the previous 
regulation concerning placement of 
inconsistent disclosures. It also reflects 
the statutory amendment providing that 
once the Board determines that a state- 
required disclosure Is inconsistent with 
federal law. the creditor may not make 
the state disclosure. 

Section 228.29—State Exemptions 

29(a) Genera! rule. 

1. Classes eligible. The state 
determines the classes of transactions 
for which it will request an exemption, 
and makes Its application for those 
classes. Classes might be. for example, 
all open-end credit transactions, all 
open-end and closed-end transactions, 
or all transactions in which the creditor 
is a bank. 

2. Substantial similarity. The 
"substantially similar" standard 
requires that state statutory or 
regulatory provisions and stato 
interpretations of those provisions be 
generally the same as the federal act 
and Regulation Z. This includes the 
requirement that state provisions for 
reimbursement to consumers for 
overcharges be at least equivalent to 
those required in 9 108 of the act. A 
state will be eligible for an exemption 
even if its law covers classes of 
transactions not covered by the federal 
law. For example, if a state's law covers 
agricultural credit, this will not prevent 
the Board from granting an exemption 
for consumer credit, even though 
agricultural credit is not covered by the 
federal law. 

3. Adequate enforcement The 
standard requiring adequate provision 
for enforcement generally means that 
appropriate state officials muBt be 
authorized to enforce the state law 
through procedures and sanctions 
comparable lo those available to federal 
enforcement agendes. Furthermore, 
state law must make adequate provision 


for enforcement of the reimbursement 
rules. 

29(b) Civil liability. 

1. Not eligible for exemption. The 
provision that an exemption may not 
extend to 99 130 and 131 of the act 
assures that consumers retain access to 
both federal and state courts in seeking 
damages or dvii penalties for violations, 
while creditors retain the defenses 
specified in those sections. 

References 

Statute: Secs. 108,123, and 171(b). 

Other sections: Appendix B. 

Previous regulation: 9 228.12. 

1981 changes: The procedures that 
states must follow to seek exemptions 
are now located in an appendix. 
Exemptions under the previous 
regulation will be automatically revoked 
on April 1.1982, when compliance with 
the new regulation is mandatory. 

Appendix A—Effect on State Laws 

1. Who may make requests. Appendix 
A sets forth the procedures for 
preemption determinations. As 
discussed in 9 226 28. which contains the 
standards for preemption, a request for 
a determination of whether a state law 
is inconsistent with the requirements of 
chapters 1* 2, or 3 may be made by 
creditors, states, or any interested party. 
However, only states may request and 
receive determinations in connection 
with the fair credit billing provisions of 
chapter 4. 

References 

Statute: Secs. Ill and 171(a). 

Other sections: 9 226.28. 

Previous regulation: 9 9 226.6(b) and 
226.70 (Supplement V, Section II). 

1981 changes: The procedures in 
Appendix A were largely adapted from 
Supplement V, Section 11 of the previous 
regulation (9 228.70), with changes made 
to streamline the procedures. 

Appendix B—State Exemptions 

1. General. Appendix B sets forth the 
procedures for exemption applications. 
The exemption standards are found in 
9 226.29 and are discussed in the 
commentary to that section. 

References 

Statute: Seca. 123 and 171(b). 

Other sections: 9 226.29. 

Previous regulation: § 9 228.12. 226.50 
(Supplement II). 226.60 (Supplement IV). 
and 228.70 (Supplement V. Section I). 

1981 changes: The procedures in 
Appendix B represent a combination 
and streamlining of the procedures set 
forth in the supplements to the previous 
regulation. 
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Appendix C—Issuance of Staff 
Interpretations 

1. General This commentary is the 
vehicle for providing official staff 
interpretations. Individual 
interpretations senerally will not be 
issued separately from the commentary. 

References 

Statute: Secs. 105 and 130(f)* 

Other sections: None. 

Previous regulation: § 226.1(d). 

1961 changes: Appendix C reflects the 
Board's intention that this commentary 
serve as the vehicle for interpreting the 
regulation, rather than individual 
interpretive letters. 

Appendix D—Multiple-Advance 
Construction Loans 

1. General rule. Appendix D provides 
a special procedure that creditors may 
use, at their option, to estimate and 
disclose the terms of multiple advance 
construction loans when the amounts 
and timing of advances are unknown at 
consummation of the transaction. This 
appendix reflects the approach taken in 
} 226.17(c)(0)(ii), which permits creditors 
to provide separate or combined 
disclosures for the construction period 
and for the permanent financing, if any; 
i.e., the construction phase and the 
permanent phase may be treated a9 one 
transaction or more than one 
transaction. 

References 

Statute: None. 

Other sections: S3 226.17 and 226.22. 

Previous regulation: Interpretation 
5 226.613. 

1981 changes: The use of Appendix D 
is limited to multiple-advance loans for 
construction purposes. 

Appendix E—Rules for Card Issuers 
That Bill on a Transaction-by* 
Transaction Basis 

Statute: None. 

Previous regulation: Interpretation 
5 226.709. 

Other sections: {g 226.6 through 
226.13. and 226.15. 

1981 changes: The rules in this 
appendix have been streanlined and 
clarified to indicate how certain card 
issuers that bill on a transaction basis 
may comply with the requirements of 
Subpart B. 

Appendix F—Annual Percentage Rate 
Computations for Certain Open-End 
Credit 

Statute: Section 107. 

Previous regulation: g 226.5(a)(3)(ii). 
footnote 5(a). 

Other sections: g 226.14. 


1961 changes: This appendix 
incorporates a sixth example in which 
the transaction amount exceeds the 
amount of the balance subject to the 
periodic rate. 

Appendices G and H—Open-End and 
Closed-End Model Forms and Clauses 

1. Permissible changes. Although use 
of the model forms and clauses is not 
required, creditors using them properly 
will be deemed to be in compliance with 
the regulation with regard to those 
disclosures. Creditors may make certain 
changes in the format or content of the 
forms and clauses and may delete any 
disclosures that are inapplicable to a 
transaction or a plan without losing the 
act's protection from liability. The 
rearrangement of the model forms and 
clauses may not be so extensive as to 
affect the substance, clarity, or 
meaningful sequence of the forms and 
clauses. Creditors making revisions with 
that effect will lose their protection from 
civil liability. Acceptable changes 
include, for example: 

• Using the first person, instead of the 
second person, in referring ot the 
borrower. 

• Using “borrower" and "creditor" 
instead of pronouns. 

• Rearranging the sequence of the 
disclosures. 

• Not using bold type for headings. 

• Incorporating certain state "plain 
English" requirements. 

• Deleting inapplicable disclosures by 
whiting out, blocking out* filling in 
"N/A" (not applicable) or "0", 
crossing out, leaving blanks, 
checking a box for applicable items, 
or circling applicable i^ema. (This 
should permit use of multipurpose 
standard forms.) 

• Substituting appropriate references, 
such as "bank." “we," or a specific 
name, for "creditor" in the initial 
open-end disclosures. 

• Using a vertical rather than a 
horizontal format for the boxes in 
the closed-end disclosures. 

Appendix G —Open—End Model Forms 
and Clauses 

1. Model G-l. The model disclosures 
In G-l (different balance computation 
methods) may be used in both the initial 
disclosures under § 226.6 and the 
periodic disclosures under ( 226.7. As is 
clear from the models given, "short¬ 
hand" descriptions of the balance 
computation methods are not sufficient. 
The phrase “a portion of the finance 
charge should be included if the total 
finance charge Includes other amounts, 
such as transaction charges, that are not 
due to the application of a periodic rate. 
In addition, if unpaid finance charges 


are subtracted in calculating the 
balance, that fact must be stated so that 
the disclosure of the computation 
method is accurate. Only Model G-l(b) 
contains of final sentence appearing in 
brackets which reflects the total dollar 
amount of payments and credits 
received during the billing cycle. The 
other models do not contain this 
language because they reflect plans in 
which payments and credits received 
during the billing cycle are subtracted. If 
this is not the case, however, the 
language relating to payments and 
credits should be changed, and the 
creditor should add either the disclosure 
of the dollar amount as in Model G-l(b) 
or an indication of which credits 
(disclosed elsewhere on the periodic 
statement) will not be deducted in 
determining the balance. (Such an 
indication may also substitute for the 
bracketed sentence in Model G-l(b)). 

See the commentary to $ 226.7(e). 

2. Mode / G-2. This model contains the 
notice of liability for unauthorized use of 
a credit card. 

3. Models G-3 and G-4. These set out 
models for the long form billing error 
rights statement (for use with the initial 
disclosures and as annual disclosure or, 
at the creditor's option, with each 
periodic statement) and the alternative 
billing error rights statement (for use 
with each periodic statement), 
respectively. Creditors must provide the 
billing error rights statements in a form 
substantially similar to the models in 
order to comply with the regulation. The 
model billing rights statements may be 
modified in any of the ways set forth in 
the first paragraph to the commentary 
on Appendices G and H. The models 
may. furthermore, be modified by 
deleting inapplicable information. Such 
as: 

• The paragraph concerning stopping 
a debit in relation to a disputed 
amount, if the creditor does not 
have the ability to debit 
automatically the consumer's saving 
or checking account for payment. 

• The rights stated in the special rule 
for credit card purchases and any 
limitations on those rights. 

The model billing rights statements 
also contain optional language that 
creditors may use. For example, the 
creditor may: 

• Include a statement to the effect 
that notice of a billing error must be 
submitted on something other than 
the payment ticket or other materia) 
accompanying the periodic 
disclosures. 

• Insert its address or refer to the 
address that appears elsewhere on 
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the bill. 

Additional information may be 
included on the statements as long as it 
does not detract from the required 
disclosures. For instance, information 
concerning the reporting of errors in 
connection with a checking account may 
be included on a combined statement as 
long as the disclosures required by the 
regulation remain clear and 
conspicuous. 

4. Models G-5 through G-d These 
models set out notices of the right to 
rescind that would be used at different 
times in an open-end plan. The last 
paragraph of each of the rescission 
model forms contains a blank for the 
date by which the consumer's notice of 
cancellation must be sent or delivered 
A parenthetical is included to address 
the situation in which the consumer's 
right to rescind the transaction exists 
beyond 3 business days following the 
date of the transaction, for example, 
when the notice or material disclosures 
are delivered late or when the date of 
the transaction in paragraph 1 of the 
notice is an estimate. The language of 
the parenthetical is not optional. 

Appendix H — Closed-End Model Forms 
and Clauses 

1. Models H-l and H-2. Creditors may 
make several types of changes to 
closed-end model forms H-l (credit 
sale) and H-2 (loan) and still be deemed 
to be in compliance with the regulation, 
provided that the required disclosures 
are made clearly and conspicuously. 
Permissible changes include the 
addition of the information permitted by 
footnote 37 to j 228.17 and "directly 
related" information as set forth in the 
commentary to 8 228.17(a). 

The creditor may also delete or, on 
multi-purpose forms, indicate 
inapplicable disclosures, such as: 

• The itemization of the amount 
financed option. (See Samples H-12 
through H-l 5.) 

• The credit life and disability 
insurance disclosures. (See Samples 
H-U and H-12.) 

• The property insurance disclosures. 
(See Samples H-10 through H-12, 
and H-14.) 

• The 'Tiling fees" and "non-filing 
insurance" disclosures. (See 
Samples H-ll and H-12.) 

• The prepayment penalty or rebate 
disclosures. (See Samples H-12 
through H-14.) 

• The total sale price. (See Samples 
H-ll and H-l5.) 

Other permissible changes include: 

• Adding the creditor's address or 
telephone number. (See the 
commentary to 8 226.18(a).) 

• Combining required terms where 


several numerical disclosures are 
the same, for instance, if the "total 
of payments" equals the "total sale 
price.** (See the commentary to 
8 228 . 18 .) 

• Rearranging the sequence or 
location of the disclosures—for 
instance, by placing the descriptive 
phrases outside the boxes 
containing the corresponding 
disclosures, or by grouping the 
descriptors together as a glossary of 
terms in a separate section of the 
segregated disclosures; by placing 
the payment schedule at the top of 
the form; or by changing the order 
of the disclosures in the boxes, 
including the annual percentage 
rate and finance charge boxes. 

• Using brackets, instead of 
checkboxes, to indicate 
inapplicable disclosures. 

• Using a line for the consumer to 
initial rather than a checkbox, to 
indicate an election to receive an 
itemization of the amount financed. 

• Deleting captions for disclosures. 

• Using a symbol such as an asterisk, 
for estimated disclosures, instead of 
an e. 

• Adding a signature line to the 
insurance disclosures to reflect joint 
policies. 

• Separately itemizing the filing fees. 

• Revising the late charge disclosure 
in accordance with the commentary 
to 8 228.18(1). 

2. Model H-3. Creditors have 
considerable flexibility in filling out 
Model H-3 (itemization of the amount 
financed). Appropriate revisions, such 
as those set out in the commentary to 
8 228.18(c). may be made to this form 
without loss of protection from civil 
liability for proper use of the model 
forms. 

3. Models H-4 through H-7. The 
model clauses are not included in the 
model forms although they are 
mandatory for certain transactions. 
Creditors using the model clauses when 
applicable to a transaction are deemed 
to be in compliance with the regulation 
with regard to that disclosure. 

4. Model H-4. This model contains the 
variable rate model clauses and is 
intended to give creditors considerable 
flexibility in structuring variable rate 
disclosures to fit individual plans. The 
information about circumstances, 
limitations, and effects of an increase 
may be given in terms of the contract 
interest rate or the annual percentage 
rate. Causes are shown for hypothetical 
examples based on the specific amount 
of the transaction and based on a 
representative amount Creditors may 

reprint the variable rate disclosures 
ased on a representative amount for 


similar types of transactions, instead of 
constructing an individualized example 
for each transaction. In both 
representative examples and 
transaction-specific examples, creditors 
may refer either to the incremental 
change in rate, payment amount, or 
number of payments, or to the resulting 
rate, payment amount, or number of 
payments. For example, creditors may 
state that the rate will increase by 2%, 
with a corresponding $150 increase in 
the payment or creditors may state that 
the rate will increase to 16%, with a 
corresponding payment of $850. 

5. Model H-S. This contains the 
demand feature clause. 

8. Model H-d This contains the 
assumption clause. 

7. Model H-7. This contains the 
required deposit clause. 

8. Models H-8 and H-d These models 
contain the rescission notices for a 
typical closed-end transaction and a 
refinancing, respectively. The last 
paragraph of each model form contains 
a blank for the date by which the 
consumer's notice of cancellation must 
be sent or delivered A parenthetical is 
included to address the situation in 
which the consumer's right to rescind 
the transaction exists beyond 3 business 
days following the date of the 
transactioa for example, where the 
notice or material disclosures are 
delivered late or where the date of the 
transaction in paragraph 1 of the notice 
Is an estimate. The language of the 
parenthetical is not optionaL 

9. Sample forms. The sample forms 
(H-10 through H-15) serve a different 
purpose than the model forms. The 
samples illustrate various ways of 
adapting the model forms to the 
individual transactions described in the 
commentary to Appendix R The 
deletions and rearrangments shown 
relate only to the specific transactions 
described As a result, the samples do 
not provide the general protection from 
civil liability provided by the model 
forms and clauses. 

10. Sample H-10. This sample 
illustrates an automobile credit sale. 

The cash price is $7,500 with a 
downpayment of $1,500. There is an 8% 
add-on interest rate and a term of 3 
years, with 36 equal monthly payments. 
The credit life insurance premium and 
the filing fees are financed by the 
creditor. There is a $25 credit report fee 
paid by the consumer before 
consummation, which is a prepaid 
finance charge. 

11. Sample H-ll. This sample 
illustrates an installment loan. The 
amount of the loan is $5,000. There is a 
12% simple Interest rate and a term of 2 
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years. The date of the transaction is 
expected to be April 15,1981. with the 
first payment due on |une 1,1981. The 
first payment amount is labelled as an 
estimate since the transaction date Is 
uncertain. The odd days' interest 

12. Sample H-12. This sample 
illustrates a refinancing and 
consolidation loan. The amount of the 
loon is $5,000. There is a 15% simple 
interest rate and a term of 3 years. The 
date of the transaction is April 1,1981. 
with the first payment due on May 1. 
1981. The first 35 monthly payments are 
equal, with an odd Final payment. The 
credit disability insurance premium is 
Financed. In calculating the annual 
percentage rate, the U.S. Rule has been 
used. Since an itemization of the amount 
Financed is included with the 
disclosures, the statement regarding the 
consumer's option to receive an 
itemization is deleted. 

13. Samples H-13 through H-15, These 
samples illustrate various mortgage 
transactions. They assumo that the 
mortgages are subject to the Real Estate 
Settlement Procedures Act (RESPA). As 
a result, no option regarding the 
itemization of the amount financed has 
been included in the samples, because 
providing the good faith estimates of 
settlement costs required by RESPA 
satisfies Truth in Lending's amount 
financed itemization requirement (See 
footnote 39 to { 226.18(c).) 

14. Sample H-13. This sample 
illustrates a mortgage with a demand 
feature. The loan amount is $44,900. 
payable in 360 monthly installments at a 
simple interest rate of 14.75%. The 15 
days of interim interest ($294.34) Is 
collected as a prepaid Finance charge at 
the time of consummation of the loan 
(April 15.1981). In calculating the 
disclosure amounts, the minor 
irregularities provision in {228.17(c)(4) 
has been used The property insurance 
premiums are not included in the 
payment schedule. This disclosure 
statement could be used for notes with 
the 7-year call option required by the 
Federal National Mortgage Association 
(FNMA) in states where due-on-sale 
clauses ar£ prohibited. 

15. Sample H-14. This sample 
illustrates a variable rate mortgage. The 
loan amount is $44,900. payable in 360 


monthly installments at an initial 
interest rate of 14.75%. AH payment 
periods are* regular. Two points ($898) 
have been imposed and included in the 
prepaid finance charge. The note 
provides that the interest rate may vary 
with the lender's prime rate, with a 
maximum permissible increase of 5% 
over the term of the mortgage. The 
interest rate may not vary more 
frequently than once a year, and may 
not increase by more than 1% annually. 
Rate fluctuations will be reflected in the 
monthly payment amount. 

18. Sample H-15. This sample 
illustrates a graduated payment 
mortgage with a 5-year graduation 
period and a 7 Mi percent yearly increase 
in payments. The loan amount is 
$44,900, payable in 380 monthly 
installments at a simple interest rate of 
14.75%. Two points ($898). as well as an 
Initial mortgage guarantee insurance 
premium of $225.00, are Included in the 
prepaid Finance charge. The mortgage 
guarantee insurance premiums are 
calculated on the basis of V 4 of 1% of the 
outstanding principal balance under an 
annual reduction plan. The abbreviated 
disclosure permitted under { 220.18(g)(2) 
is used for the payment schedule for 
years 6 through 30. The prepayment 
disclosure refers to both penalties and 
rebates because information about 
penalties is required for the simple 
interest portion of the obligation and 
information about rebates is required for 
the mortgage insurance portion of the 
obligation. 

References 

Statute: Secs. 105 and 130. 

Othor sections: {$ 228.8, 228.7, 228.9, 
228.12, 228.15. 228.18, and 226.23. 

Previous regulation: None. 

1961 changes: The model forms and 
clauses have no counterpart in the 
previous regulation. 

Appendix 1—Federal Enforcement 
Agencies 

Statute: Section 106. 

Other sections: None. 

Previous regulation: { 228.1 (b). 

1981 changes: None. 


Appendix J—Annual Percentage Rote 
Computations for Closed-End Credit 
Transactions 

1. Use of Appendix /. Appendix J sets 
forth the actuarial equations and 
instructions for calculating the annual 
percentage rate in closed-end credit 
transactions. While the formulas 
contained in this appendix may be 
directly applied to calculate the annual 
percentage rate for an individual 
transaction, they may also be utilized to 
program calculators and computers to 
perform the calculations. 

2. Relation to Board tables . The 
Board's Annual Percentage Rate Tables 
also provide creditors with a calculation 
tool that applies the technical 
information in Appendix J. An annual 
percentage rate computed in accordance 
with the instructions in the tables is 
deemed to comply with the regulation. 
Volume ! of the tables may be used for 
credit transactions involving equal 
payment amounts and periods, as well 
as for transactions involving any of the 
following irregularities: odd First period, 
odd First payment and odd last payment. 
Volume 11 of the tables may be used for 
transactions that involve any type of 
irregularities. These tables may be 
obtained from any Federal Reserve 
Bank or from the Board in Washington. 
D.C. 20551, upon request. 

References 

Statute: Section 107. 

Other sections: § 228.22. 

Previous regulation: { 228.40 
(Supplement I). 

1981 changes: Paragraph (b)(2) has 
been revised to clarify that the term of 
the transaction never begins earlier than 
consummation of the transaction. 
Paragraph (b)(5)(vi) has been revised to 
permit creditors in all cases where the 
transaction term equals a whole number 
of months, to use either the 12-month 
method or the 385-day method to 
compute the number of unit-periods per 
year. 

Board of Covemors of the Federal Reserve 
System. October 5,1981. 

William W. Wiles, 

Secretary of the Board. 

[FH Ooc si-29274 t iled 10-t-SI. *45 am) 
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DEPARTMENT OF LABOR 

Wage and Hour Division, Employment 
Standards Administration 

29 CFR Part 530 

Employment of Homeworkers in 
Certain Industries 

agency: Wage and Hour Division, ESA, 
Labor. 

action: Final rule. 

summary: Pursuant to the Federal 
Register Notice of December 5,1980 (45 
FR 80555), hearings were held in 
Burlington. Vermont and Washington, 
D.C. in January and February 1981 to 
obtain information concerning the 
employment of homeworkers. On May 5. 
1981 (46 FR 25108) it was proposed that 
Regulations 29 CFR Part 530 restricting 
homework in seven industries be 
removed. Interested persons were 
invited to submit comments relevant to 
the proposal on or before June 4. 1981. 
Subsequently, this date was extended to 
July 4,1981. 

After careful consideration of the 
more than 10,000 written comments 
received as a result of the proposal, it 
has been decided to remove the 
restrictions on the employment of 
homeworkers in the knitted outerwear 
industry and to retain such restrictions 
in the remaining six Industries. 

EFFECTIVE date: November 9.1981. 

FOR FURTHER INFORMATION CONTACT: 
Herbert J. Cohen, Deputy Administrator, 
Wage and Hour Division, U.S. 
Department of Labor. Washington. D.C. 
20210, (202) 523-8305. This is not a toll 
free number. 

SUPPLEMENTARY INFORMATION: 

Classification 

This rule is not classified as a “major 
rule" under Executive Order 12291 on 
Federal Regulation, because it is not 
likely to result in (1) an annual effect on 
the economy of $100 million or more; (2) 
a major increase in costs or prices for 
consumers, individual industries, 

Federal. State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United Statcs-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Therefore, no regulatory 
impact analysis is required. 

Furthermore, the Department believes 
that repeal of 29 CFR 530.1(f) will have 
no "significant economic impact * * • 
upon a substantial number of * * * 
small [business] entities" within the 


meaning of section 3(a) of the 
Regulatory Flexibility Act. Pub. L. No. 
96-354, 91 Stat. 1164 (to be codified at 5 
U.S.C 805(b)). The Secretary has 
certified to the Chief Counsel for 
Advocacy of the Small Business 
Administration to this effect 

This conclusion is based upon all 
information presently available to the 
Department, including the evidence 
submitted during four days of hearings 
held by the Department to obtain 
current information concerning the 
employment of homeworkers and the 
more than 10.000 written comments 
received in response to the proposaL 
Accordingly, no regulatory flexibility 
analysis is required. 

Background 

Section 11(d) of the Fair Labor 
Standards Act provides that the 
Secretary of Labor is "authorized to 
make such regulations and orders 
regulating, restricting, or prohibiting 
industrial homework as are necessary or 
appropriate to prevent the 
circumvention or evasion of and to 
safeguard the minimum wage rate 
prescribed in this Act." Pursuant to this 
authority, the Secretary has issued 
regulations, published as Part 530 of 
Title 29 of the Code of Federal 
Regulations. Part 530 restricts the 
employment of industrial homeworkers 
in seven industries: women’s apparel; 
jewelry manufacturing; knitted 
outerwear gloves and mittens; button 
and buckle manufacturing; handkerchief 
manufacturing; and embroideries. These 
industries are defined in paragraphs (d) 
through (j) of S 530.1. The restrictions 
provide that the production of goods in 
these industries cannot be carried on in 
or about a home, apartment, tenement, 
or room in a residential establishment 
except by a certificated homeworker. 

An employer may obtain a certificate for 
workers who are unable to adjust to 
factory work because of age or physical 
or mental disability or who are unable 
to leave home because their presence is 
required to care for an invalid there. In 
addition, the workers must have 
engaged in industrial homework in the 
particular industry prior to a specified 
date, unless this requirement results in 
unusual hardship to an individual 
homeworker, in which case the 
requirement of previous employment in 
the industry may be waived. Individuals 
may also be employed as industrial 
homeworkers in the restricted industries 
under the supervision of a State 
vocational rehabilitation agency or a 
sheltered workshop without obtaining a 
certificate under Part 530. 

These restrictions were promulgated 
following a series of public hearings 


extending from 1941 through 1943 held 
with regard to seven industries (those 
currently restricted) in which homework 
was most prevalent and in which 
violations of the Fair Labor Standards 
Act had been a significant problem. The 
data developed at those hearings 
indicated that approximately 8 percent 
of all workers employed in these seven 
industries were homeworkers; however 
the proportion of homeworkers in 
knitted outerwear was in excess of 20 
percent of all workers employed in that 
industry. 

In light of the fact that the 
homeworker restrictions had been in 
effect for almost 40 years, the 
Department decided to review the 
current status of industrial homework. 
Accordingly, in the Federal Register of 
December 5,1980 (45 FR 80555), the 
Department published a notice of 
hearings to obtain information 
concerning the employment of 
homeworkers. The hearings were held 
on January 13 and 14,1901 in Burlington. 
Vermont and on February 17 ond 18. 

1981 in Washington. D.C. Written 
comments were submitted through 
March 23.1961. 

The hearings were held to obtain 
information on the current situation with 
respect to industrial homework and the 
extent to which the regulations are 
necessary to safeguard the minimum 
wage. 

In the oral and written testimony, 
commcnters who favored retaining the 
restrictions or making them more 
comprehensive contended, among other 
things, that the minimum wage and 
overtime requirements cannot be 
properly enforced in homework, and 
that unrestricted homework would 
result in unfair competition to firms not 
employing homeworkers, lower wages 
for factory workers and a decline In 
factory employment in the restricted 
industries. Also, individual cases were 
cited to establish that homeworkers 
were being employed at subminimum 
wages. 

Commenters opposing the restrictions 
cited the lack of adequate 
transportation, the need to remain at 
home to care for children and other 
family matters, as well as the lack of 
factory employment in most rural areas, 
as justification for removing the 
restrictions. These commenters further 
contended that homeworkers were 
earning more than the minimum wage. 

In the Federal Register of May 5.1981 
(40 FR 25108), the Department proposed 
to remove Regulations 29 CFR Part 530- 
Employment of Homeworkers in Certain 
Industries—and interested persons were 
invited to submit written comments 
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relevant to the proposal on or before 
June 4.1981. The Department invited 
comments on the proposal particularly 
with respect to the following: 

1. The impact of the proposal on the 
minimum wage provisions of the Act 

2. The impact of the proposal on the 
seven currently restricted industries. 

3. The impact of the proposal on small 
businesses. 

The period for comment was 
subsequently extended to July 4.1981 
(48 FR 29485). 

Comments were received from more 
than 10,000 individuals, organizations, 
and agencies. The vast majority of 
comments did not specifically address 
the three areas set forth above, and 
expressed general support for or 
opposition to the proposal. While many 
comments reflected concern among 
individuals and organizations that 
removal of the restrictions would result 
in significant harm to factory employees 
and employers in these industries, these 
comments did not present adequate 
substantiating evidence. 

On the other hand, in the knitted 
outerware industry evidence was 
presented which showed that a 
continuation of the restrictions would 
have an adverse effect on employment 
opportunities, particularly in rural areas. 
Testimony and comments identified 
approximately 100 individual 
homeworkers in the knitted outerware 
industry, while the commissioner of 
Labor and Industry of Vermont 
estimated that a total of 200 to 400 
persons were similarly employed In 
VermonL Tbs testimony was supported 
by a knitted outerware employer who 
also estimated that several times that 
number of knitted outerware 
homeworkers were employed 
nationwide. Much of this employment, 
the testimony and comments indicated, 
is in areas where public transportation 
is not available and few or no other 
gainful employment opportunities exist. 

Specific support for removal of the 
restrictions in knitted outerware was 
presented in more than 1.500 comments 
received. While some 6,000 comments 
were received opposing the proposal to 
remove the restrictions on industrial 
homework in general, very few 
specifically addressed knitted 
outerwear. 

While the Fair Labor Standards Act 
sets forth the need to safeguard the 


minimum wage where it is threatened by 
the existence of industrial homework, it 
also sets forth the need to eliminate 
* * labor conditions detrimental to 
the maintenance of the minimum 
standard of living necessary for health, 
efficiency, and general well-being of 
workers • * * without substantially 
curtailing employment or earning 
power/* [ Sec. 2: emphasis added.) The 
available evidence demonstrates that 
substantial curtailment of employment 
opportunities and earning power will 
result from a continuation of the 
restrictions on industrial homework in 
the knitted outerwear industry. No such 
demonstration was made with regard to 
industrial homework in the other six 
industries listed in 29 CFR 530.1. In view 
of the above, it appears reasonable to 
remove the restrictions in the knitted 
outerwear industry only. 

In conjunction with the removal of the 
restrictions on homework in the knitted 
outerwear Industry, the Department will 
undertake a concerted compliance effort 
fin this industry'. Since it appears that 
homeworkers will comprise only a small 
percentage of the approximately 63.000 
production employees in this industry, 
an effective enforcement program is 
feasible. When the restrictions were 
established in knitted outerwear, almost 
40 years ago, effective oversight of 
homework in this industry was not 

P ossible as it was estimated that 
omeworkers constituted more than 20 
percent of the workforce, the 
enforcement program of the Department 
was newly established, and acceptance 
of the principle of a minimum wage 
among covered employers was much 
Ie98 prevalent than at present. Should it 
be found that significant minimum wage 
or other violations of the Act are 
widespread among homeworkers in this 
industry, consideration will be given to 
re imposing the restrictions. Conversely, 
should the Department receive specific 
evidence supporting the removal of 
restrictions in the other six industries, 
the Department will reexamine the issue 
of whether those restrictions should be 
lifted as well. 

This document was prepared under 
the direction and control of Herbert J. 
Cohen. Deputy Administrator. Wage 
and Hour Division, U.S. Department of 
tabor. 


PART 530—EMPLOYMENT OF 
HOMEWORKERS IN CERTAIN 
INDUSTRIES 

For the reasons set out in the 
preamble. 29 CFR Part 530 is amended 
a9 follows: 

4 530,1 (Amended) 

1. Section 530.1 is amended as follows: 
Paragraph (f) is removed and 

paragraphs (g) through (jLar* 
redesignated (f) through (l) respectively. 

2. Section 530.2 is revised to reflect 
the revision of $ 530.1 to read as follows: 

4 530.2 Restriction of homework. 

No work in the industries defined in 
paragraphs (d) through (i) of § 530.1 
shall be done in or about a home, 
apartment, tenement or room in a 
residential establishment unless o 
special homework certificate issued and 
in effect pursuant to this part has been 
obtained for each homeworker or unless 
the homeworker is so engaged under the 
supervision of a Sheltered Workshop, as 
defined in $ 525.2 of this chapter. 

$530.4 (Amended] 

3. Section 530.4 is amended to reflect 
the revision of S 330.1 as follows: 

Paragraph (f) of $ 530.4(a)(2)(l) Is 
removed. Paragraph (g) is redesignated 
as (f). 

(Sec 11. 52 Sut. 1080; (29 U.S.C. 211) unless 
otherwise noted: Secretary's Order No. 10-75, 
40 FR 55913, December 2,1975: and 
Employment Standards Order No. 70-1.43 FR 
51469, November 3.1978) 

Signed at Washington. D.C. this 7th day of 
October 1981. 

William M Otter. 

Administrator . 

Robert B. Collyer. 

Deputy Under Secretary. 

Regulatory Flexibility Act Certification 

L Raymond J. Donovan. Secretary of Labor, 
hereby certify, pursuant to 5 U.S.C. 805(b), 
that the repeal of 29 CFR 530.1(f), which 
restricts homework In the knitted outerwear 
industry will have no “significant economic 
impact upon a substantial number of small 
(business] entitles." This conclusion.)! based 
upon all information available to the 
Department, including the evidence 
submitted during four days of hearings 
concerning the employment of homeworkcri 
and the more than 10.000 written comments 
received in response to the Department's 
proposal to remove 29 CFR 530 in its entirety. 

Dated: October 7.1981. 

Raymond j Donovan. 

Secretary of Labor. 

(PM Doc *1-96*0 FtUU *45 *m| 
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DEPARTMENT OF LABOR 
Office of the Secretary 
29 CFR Part 16 

Equal Access to Justice Act; Adoption 
of Regulations 

agency: Office of the Secretary. Labor. 
action: Final rule; request for comment. 

Summary: The Department of Labor 
hereby publishes its rules for 
implementing the Equal Access to 
Justice Act which becomes effective on 
October 1.1981. This Act authorizes the 
establishment of uniform rules by each 
agency to provide for the payment of 
fees and expenses to eligible parties 
who prevail in an adversarial 
proceeding against any agency of the 
Government. 

DATES: These rules are effective on 
October 9.1961. Comments must be 
received by December 8.1981. 
address: Send comments to Sofia P. 
Petters. Counsel for Administrative 
Legal Services. Office of the Solicitor. 
U.S. Department of Labor, 200 
Constitution Avenue, NW. Room N- 
248-4, Washington, D.C. 20210; Telephone 
(202) 523-6807. 

FOR FURTHER INFORMATION CONTACT: 

Sofia P. Petters. Counsel for 
Administrative Legal Services. Office of 
the Solicitor. U.S. Department of Labor. 
200 Constitution Avenue. NW, 
Washington, D.C 20210*. Telephone (202) 
523-6807. 

SUPPLEMENTARY INFORMATION: The 

Equal Access to Justice Act (hereinafter 
the Act). Pub. L 96-181. 94 Slat. 2327. (5 
U.S.C. 504) which is effective October 1. 
1981, amends section 504 of the 
Administrative Procedure Act, to 
provide for the payment of fees and 
expenses to eligible parties who prevail 
in an adversarial proceeding against an 
agency of the Government. The Act 
authorizes the establishment of uniform 
rules by each agency. The Department 
of Labor hereby publishes its rules for 
implementing the Act. These rules set 
forth the type of hearings which are 
covered by the Act, the procedures for 
making awards, the procedures for 
applying for awards and other relevent 
matters. 

The Act applies to covered 
proceedings pending before an 
administrative officer on October 1,1981 
through September 30.1984, the 
termination date of the Act. The 
Department of tabor considers all 
covered cases pending on October 1. 

1981 to be subject to the Act irrespective 
of wh&n the case was initiated, except 


for those cases which have been 
decided but final judgment has not been 
entered by reason of an abatement. An 
abatement may occur in a case in which 
a decision on the merits has been 
rendered but a party has been granted a 
period of time within which to comply 
before entry of the final order. 

Section 16.104(a) of these rules sets 
forth the categories of administrative 
hearings covered by the Act. The Act 
applies to hearings under section 554 of 
the Administrative Procedure Act that 
is: adjudications required by statute to 
be determined on the record after 
opportunity for an agency hearing. The 
legislative history of the Act limits such 
hearings to those which are adversarial 
and in which the position of the agency 
is represented. The hearings which the 
Department of Labor considers to be 
covered by the Act are those required 
by statute and in which the Department 
appears as an adversarial party. In 
general, the categories of hearings 
include such matters as civil money 
penalties, hearings before the 
Occupational Safety and Health Review 
Commission, and the Mine Safety and 
Health Review Commission, license and 
certification suspension, revocation or 
modification, and certain debarment 
cases. 

The Act excludes administrative 
proceedings for rulemaking, ratemaking, 
license applications and renewals, and 
hearings under statutes which presently 
provide for the payment of fees and 
expenses. The Department has 
determined the following proceedings 
are not covered by the Act for the 
reasons stated. Hearings on state plans 
and variances for national defense, 
which are required by sections 16(b) and 
14(b). respectively, of the Occupational 
Safety and Health Act, are exempt as 
rulemaking. Wage determinations under 
the Service Contract Act are exempt as 
ratemaking. The payment of fees and 
expenses are already provided for under 
the Longshoremen’s and Harbor 
Workers* Act, 33 U.S.C 901, and the 
Black Lung Benefits Act. 30 U.S.C. 901, 
and accordingly proceedings under 
these acts are exempt. Hearings for 
license applications and renewals are 
specifically exempted under the Equal 
Access to Justice Act. The Department 
also excludes from coverage those 
proceedings which are established by 
regulation but are not required by the 
governing statute. 

The Department conducts hearings 
under several programs implementing 
statutes which do not require hearings 
under section 554 of the Administrative 
Procedure Act. The statutes include the 
Rehabilitation Act of 1973, the Vietnam- 


Era Veterans' Act, standards and 
conduct provisions of the Civil Service 
Reform Act. WIN. the Redwood 
National Park Expansion Act of 1978, 
the Service Contract Act and the Davis- 
Bacon Act. The legislative history of the 
Equal Access to Justice Act clearly 
excludes from coverage those hearings 
which are not required by an underlying 
statute. In addition, current case law 
indicates that there are no constitutional 
requirements for a due process hearing 
under grant and benefit programs or 
matters arising in contract. 

Finally, the Department finds that 
cases before the Board of Contract 
Appeals are not covered by this Act 
because these proceedings are governed 
by the procurement rules and 
regulations under the Contract Disputes 
Act, 41 U.S.C. 601. 

Section 16.202(b) of these regulations 
provides that the net worth exhibit of an 
applicant seeking an award shall be 
considered a part of the public record. 
This rule differs from the model rule 
suggested by the Administrative 
Conference which incorporates the 
Freedom of Information Act The 
Department believes that the issue of 
disclosabllity under the Freedom of 
Information Act and the availability of 
exhibits in a formal proceeding are two 
different matters. The Department 
believes that the imposition of 
procedures and regulations under the 
Freedom of Information Act will only 
interfere with the orderly conduct of the 
hearing. 

Publication as a Final Rule; Request for 
Comments 

The Department has determined that 
these rules are procedural in character. 
Accordingly, pursuant to 5 U.S.C 
553(b)(3)(A), notice and public comment 
are unnecessary. However, interested 
members of the public are Invited to 
submit comments on this regulation 
within 60 days to Sofia P. Petters at the 
above address. If necessary, the rule 
will be modified after receipt of the 
comments. 

Effective Date 

Because this rule is procedural in 
character, it shall become effective 
October 9,1981 instead of thirty days 
thereafter. This determination is made 
pursuant to 5 U.S.C. 553(d). 

Drafting Information 

This document was prepared under 
the direction and control of T. Timothy 
Ryan. Jr.. Solicitor of tabor. U.S. 
Department of tabor. Room S-2002, 200 
Constitution Avenue. NW. Washington. 
D.C. 20210: telephone (202) 523-7675. 
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Classification—Executive Order 12291 

The revision is procedural in 
character Therefore, this rule is not 
classified as a '‘major rule'’ under 
Executive Order 12291 on Federal 
Regulations, because it is not likely to 
result in (1) an annual effect on the 
economy of $100 million or more: (2) a 
major Increase in cost or prices for 
consumers, individual industries. 

Federal State or local government 
agencies, or geographic regions: or (3J 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 
Accordingly, no regulatory impact 
analysis is required. 

Regulatory Flexibility Act 

The Department believes that the rule 
will have no "significant economic 
impact * * # upon a substantial number 
of * • • small [business] entities" 
within the meaning of 3(a) of the 
Regulatory Flexibility Act. Pub. L. No. 
96-354. 91 Slat. 1164 (5 U.S.C. 605(b)). 

The Secretary has certified to the Acting 
Chief Counsel for Advocacy of the Small 
Business Administration to this effect 
This conclusion is reached because the 
amendment is procedural in character. 
This rule only regulates the conduct of 
Labor Department employees, not the 
public, thus no economic impact is 
expected with respect to small entities, 
nor with respect to other entities as 
well. Accordingly, no regulatory impact 
analysis is required. 

Regulatory Flexibility Act Certification 

I. Raymond J. Donovan. Secretary of 
Labor, hereby certify, pursuant to 5 
U.S.C. 605(b), that the rule contained in 
29 CFR Part 16 described in this 
document, will not have a significant 
economic impact on a substantial 
number of small entities. This 
conclusion is reached because the 
regulation is procedural in character. 

The rule provides for the payment of 
fees and expenses to eligible parties 
who prevail in adversarial proceedings 
against an agency of the Government 
Thus, only a favorable economic impact 
is expected with respect to small 
entities. 

Signed at Washington. D.C this 7th day of 
October 19*1 
Raymond j. Donovan. 

SvereUuy of Labor. 

Therefore, pursuant to section (c)(1) of 
the Equal Access to Justice Act 5 LLS.C. 
504{c)(l J. Title 29 of the Code of Federal 
Regulations is amended by adding a 
new part Part 16, to read as follows: 


PART 16— EQUAL ACCESS TO 
JUSTICE ACT 

Subpart A—General Provisions 

Sec. 

16.101 Purpose of these rules. 

16.102 Definitions. 

10103 When the act applies. 

16.104 Proceedings covered. 

16.105 Eligibility of applicants. 

16.106 Standards for awards. 

16.107 Allowable fees and expenses. 

16.106 Awards against other agencies. 

Subpart B—Information Required From 
Applicants 

16201 Contents of application. 

16.202 Net worth exhibit. 

16.203 Documentation of fees and expenses. 

16.204 When an application may be filed. 

Subpart C—Procedures for Considering 
Applications 

16 301 Filing and service of documents. 

16.302 Answer to application. 

16.303 Settlement 

16.304 Further proceedings. 

16205 Decision. 

16.306 Agency review. 

16.307 judicial review. 

Authority: Pub. L 96-481. 94 Stat 2327 (5 
US.C 504) 

Subpart A— General Provisions 

S 16.101 Purpose of these rules. 

The Equal Access to Justice Act 5 
U.S.C. 504 as amended by section 
203(a)(1) of the Equal Access to Justice 
Act (The Act) provides for the award of 
attorney fees and other expenses to 
eligible individuals and entities who are 
parties to certain administrative 
proceedings before the Department of 
Labor. An eligible party may receive an 
award when it prevails over an agency, 
unless the agency's position in the 
proceeding was substantially justified or 
special circumstances make an award 
unjust. The rules in this part describe 
the parties eligible for awards, the 
proceedings that are covered, how to 
apply for awards, and the standards 
under which awards will be granted. 

§16.102 Definitions. 

As used in this Part 

(a) "The Act" means section 504 of 
title 5, United States Code, as amended 
by section 203(a)(1) of the Equal Access 
to Justice Act Pub. L. 96-481. 

(b) "Adversary adjudication" means 
an adjudication under 5 U.S.C. 554 In 
which thi position of the United States 
is represented by counsel or otherwise, 
but excludes an adjudication for the 
purpose of establishing or fixing a rate 
or for the purpose of granting or 
renewing a license. 

(c) "Adjudicative officer" means the 
official who presides at the adversary 
adjudication, without regard to whether 


the official is designated as an 
administrative law judge, a hearing 
officer or examiner, or otherwise. 

(d) "Department" refers to the 
cognizant departmental component 
which is conducting the adversary 
adjudication. (e.g.. Occupational Safety 
and Health Administration. Mine Safety 
and Health Administration, and 
Employment Standards Administration). 

(e) "Proceeding" means an adversary 
adjudication as defined in § 16.102(b) 
above. 

§16.103 When the act applies. 

The Act applies to any adversary 
adjudication pending before the 
Department at any time between 
October 1.1981 and September 30.1984. 
This includes proceedings begun before 
October 1,1981 if final agency action 
has not been taken before that date, and 
proceedings pending on September 30. 
1984, regardless of when they were 
initiated or when final agency action 
occurs, except that it shall not apply in 
any case pending on October 1.1981 in 
which a decision has been made, but 
final agency action has not been taken 
by reason of an abatement. 

§ 16.104 Proceedings covered. 

(a) The Act applies in adversary 
adjudications required by statute 
conducted by the Department under 5 
U.S.C. 554 in which the position of the 
Department or another agency of the 
United States is presented by an 
attorney or other representative who 
enters an appearance and participates 
in the proceeding in an adversarial 
capacity. Any proceeding which 
prescribes a lawful present or future 
rate or is primarily rule-making or fact¬ 
finding is not covered. Proceedings to 
grant or renew licenses are also 
excluded, but proceedings to modify, 
suspend or revoke licenses are covered 
if they are otherwise adversary 
adjudications. The types of proceedings 
covered in this agency are: 

(1) Hearings conducted by the 
Occupational Safety and Health 
Commission under the authority of 29 
U.S.C. 661 of the Occupational Safety 
and Health Act: and hearings conducted 
by the Mine Safety and Health 
Commission under the authority of 30 
U.S.C. 823 of the Mine Safety and Health 
Act 

(2) Wage and Hour Division, 
Employment Standards Administration: 

(f) Civil money penalties under the 
child labor provisions of the Fair Labor 
Standards Act at 29 U.S.G. 216(e) and 29 
CFR. Part 579. 

(ii) Violations and debarment in 
federal contracts under the Walsh- 
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Healey Act at 41 U.S.C. 39 and 41 CFR 
50-203.1. 

(iii) Revocation, modification and 
suspension of licenses under the Farm 
Labor Contractor Registration Act at 7 
U.S.C 2045(b) and 29 CFR 40.101. 

(iv) Civil money penalties under the 
Farm Labor Contractor Registration Act 
at 7 U.S.C. 2018(b)(2) and 29 CFR 40.101. 

(3) Office of Federal Contract 
Compliance, Employment Standards 
Administration cancellation, termination 
or suspension of a federal contractor 
under Title VII of the Civil Rights Act at 
41 U.S.C. 2000(e)-17 and 41 CFR. Part 
60-30. 

(4) Office of Civil Rights: 

(i) Fund termination under Title VI of 
the Civil Rights Act at 42 U.S.C. 2000d(2) 
and 29 U.S.C., Part 31. 

(ii) Fund termination under the Age 
Discrimination in Federally Assisted 
Programs Act of 1975 at 42 U.S.C. 

6104(a) and 29 U.S.C, Part 31. 

(iii) Fund termination or refusal to 
grant because of discrimination under 20 
U.S.C. 1682 and 29 U.S.C. Part 31. 

(5) Employment and Training 
Administration: 

(i) Decertification of a prime sponsor 
under the Comprehensive Employment 
and Training Act at 29 CFR 818(b) and 
29 CFR 98 . 4 a 

(ii) Conformity and compliance under 
the Federal Unemployment Tax Act at 
26 U.S.C. 3303(b) and 3304(c). 

(6) Mine Safety and Health 
Administration: 

(i) Petitions for modification of a 
mandatory safety standard under the 
Mine Safety and Health Act at 30 U.S.C 
811(c) and 30 CFR 44.2a 

(7) Pension and Welfare Benefit 
Programs: 

(i) Granting of an exemption to title 
29. sections 1106 and 1107 of the 
Emplovees Retirement Act at 29 U.S.C 
1108(c). 

(ii) Occupational Safety and Health 
Administration exemptions, tolerances 
and variances under the Occupational 
Safety and Health Act at 29 U.S.C. 655 
end 29 CFR 1905.3. 

(b) The failure to designate a 
proceeding as an adversary adjudication 
shall not preclude the filing of an 
application by a party who believes the 
proceeding is covered by the Act. 

(c) If a proceeding includes both 
matters covered by the Act and matters 
specifically excluded from coverage, any 
award made will include only fees and 
expenses related to the covered issues. 

§ 16.105 Eligibility of applicants. 

(a) To be eligible for an award of 
attorney fees and other expenses under 
the Act. the applicant must be a party, 
as that term is defined in 5 U.S.C. 551(3), 


to an adversary adjudication for which 
it seeks an award: the applicant must 
prevail; and must meet all the conditions 
of eligibility set out in this subpart and 
subpart B. 

(b) To be eligible for an award, the 
applicant must be: 

(1) An individual with a net worth of 
not more than $1 million; 

(2) The sole owner of an 
unincorporated business which has a 
net worth of not more than $5 million, 
including both personal and business 
interests, and not more than 500 
employees; 

(3) A charitable or other tax exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3) with not more than 
500 employees; 

(4) A cooperative association as 
defined in section 15(a) of the 
Agricultural Marketing Act (12 U.S.C 
1141 j(a) with not more than 500 
employees; 

(5) Any other partnership, corporation, 
association or public or private 
organization with a net worth of not 
more than $5 million and not more than 
500 employees. 

(c) For purposes of eligibility, the net 
worth and number of employees of an 
applicant shall be determined as of the 
date the proceeding was initiated. 

(d) An applicant who owns an 
unincorporated business will be 
considered as an "individual" rather 
than a "sole owner of an unincorporated 
business" if the issues on which the 
applicant prevails are related primarily 
to personal interests rather than to 
business interests. 

(e) The employees of an applicant 
include all persons who regularly 
perform services for remuneration for 
the applicant, under the applicant's 
direction and control. Part-time 
employees shall be included on a 
proportional basis. 

(0 The net worth and number of 
employees of the applicant and all of its 
affiliates shall be aggregated to 
determine eligibility. Any Individual 
corporation or other entity that directly 
or indirectly controls or owns a majority 
of the voting shares or other interest of 
the applicant, or any corporation or 
other entity of which the applicant 
directly or indirectly owns or controls a 
majority of the voting shares or other 
interest, will be considered an affiliate 
for purposes of this part, unless the 
adjudicative officer determines that 
such treatment would be unjust and 
contrary to the purposes of the Act in 
light of the actual relationship between 
the affiliated entities. In addition, the 
adjudicative officer may determine that 
financial relationships of the applicant 


other than those described in this 
paragraph constitute special 
circumstances that would make an 
award unjust. 

(g) An applicant that participates in a 
proceeding primarily on behalf of one or 
more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

{16.106 Standards for awards. 

(a) A prevailing applicant may receive 
an award for fees and expenses incurred 
in connection with a proceeding, or in a 
significant and discrete substantive 
portion of the proceeding, unless the 
position of the agency over which the 
applicant has prevailed was 
substantially justified or if special 
circumstances make the award sought 
unjust. No presumption arises that the 
agency's position was not substantially 
justified simply because the agency did 
not prevail 

(b) An award will be reduced or 
denied if the applicant has unduly or 
unreasonably protracted the proceeding. 

S 16.107 Allowable fees and expenses. 

(a) The following fees and other 
expenses are allowable under the Act: 

(1) Reasonable expenses of expert 
witnesses; 

(2) Reasonable cost of any study, 
analysis, engineering report, test or 
project which the adjudicating officer 
finds necessary for the preparation of 
the party’s case; 

(3) Reasonable attorney or agent fees; 

(b) Awards will be based on the 
prevailing market rates for the kind and 
quality of services furnished not to 
exceed the rates set forth in paragraph 
(b) of this section. 

(c) No award under these rules for the 
fee of an attorney or agent may exceed 
$75.00 per hour. No award to 
compensate an expert witness may 
exceed the highest rate at which the 
Department pays expert witnessess, 
which is $24.09 per hour. 

(d) In determining the reasonableness 
of the fee sought, the adjudicative officer 
shall consider the following: 

(1) The prevailing rate for similar 
services in the community in which the 
attorney, agent or witness ordinarily 
performs services; 

(2) The time actually spent in the 
representation of the applicant; 

(3) The difficulty or complexity of the 
issues in the proceeding; 

(4) Any necessary and reasonable 
expenses incurred by expert witnesses; 

(5) Such other factors as may bear on 
the value of the services performed. 








Federal Register / Vol. 46. No. 196 / Friday. October 9. 1981 / Rules and Regulations 


50355 


§ 16.1 OS Awards against other agendas. 

if an applicant is entitled to an award 
because it prevails over another agency 
of the United States that participates in 
a proceeding before the Deportment of 
Labor and takes a position that is not 
substantially justified, the award or an 
appropriate portion of the award shall 
be made against that agency by the 
adjudicating officer for the Department 
of Labor. 

Subpart B—Information Required 
From Applicants 

5 16.201 Contents of application. 

(a) An application for an award of 
fees and expenses under the Act shall 
identify the applicant and the 
proceeding for which an award is 
sought. The application shall show that 
tha applicant has prevailed and identify 
the position of an agency or agencies in 
the proceeding that the applicant alleges 
was not substantially justified. Unless 
the applicant is an individual, tha 
application shall also state the number 
of employees of the applicant at the time 
the proceeding was instituted and 
describe briefly the type and purpose of 
its organization or business. 

(b) The application shall also include 
a statement that the applicant’s net 
words does not exceed $1 million (if an 
individual) or $5 million (for all other 
applicants, including their affiliates). 
However, an applicant may omit this 
statement if: 

(1) It attaches a copy of a ruling by the 
Internal Revenue Service that it 
qualifies as an organization described in 
section 501(c)(3) of the Internal Revenue 
Code (26 U.S.C. 501(c)(3)) or. in the case 
of a tax-exempt organization not 
required to obtain a ruling from the 
Internal Revenue Service on its exempt 
status, a statement that describes the 
basis for the applicant's belief that it 
qualifies under such section; or 

(2) It states that it is a cooperative 
association as defined in section 15(a) of 
the Agricultural Marketing Act (12 
U.S.C. 11411(a)). 

(c) If the applicant is a partnership, 
corporation, association, or- 
organization, or a sole owner of an 
unincorporated business, the application 
shall state that it did not have more than 
500 employees at the time tha 
proceedings were initiated, giving the 
number of its employees and describing 
briefly the type and purpose of its 
organization or business. 

(d) The application shall state the 
amount of fees and expenses for which 
nn award is sought. 

(e) The application may also include 
any other matters that the applicant 
wishes this agency to consider in 


determining whether and in what 
amount an award should be made. 

(f) The application shall be signed by 
the applicant with respect to the 
eligibility of the applicant and by the 
attorney of the applicant with respect to 
fees and expenses sought It shall also 
contain or be accompanied by a written 
verification under oath or under penalty 
of perjury that the information provided 
in the application is true and correct 

5 16.202 Net worth exhibit 

(a) Each applicant except a qualified 
tax-exempt organization or cooperative 
association must provide with its 
application a detailed exhibit showing 
the net worth of the applicant and any 
affiliates (as defined in S 16.105 (f) of 
this part) as of the date when the 
proceeding was initiated. Le. the date 
the compliant was filed. The exhibit 
may be In any form convenient to the 
applicant that provides full disclosure of 
the applicant’s and its affiliates’ assets 
and liabilities and is sufficient to 
determine whether the applicant 
qualifies under the standards in this 
parL The adjudicative officer may 
require an applicant to file additional 
information to determine its eligibility 
for an award. 

(b) The net worth exhibit shall be 
included in the public record of the 
proceeding in which an award Is sought. 

S 16.203 Documentation of fees and 
expenses. 

(a) The application shall be 
accompanied by full documentation of 
the fees and expenses, including the cost 
of any study, analysis, engineering 
report, test, project or similar matter, for 
which an award is sought. 

(b) The document shall include an 
affidavit from each professional firm or 
individual whose services are covered 
by the application, showing the hours 
spent in connection with the proceeding 
by each individual, a description of the 
specific services performed, the rate at 
which each fee has been computed, any 
expenses for which reimbursement is 
sought, the total amount claimed, and 
the total amount paid or payable by the 
applicant or by any other person or 
entity for the services provided. 

(1) The affidavit shall itemize in detail 
the services performed by the date, 
number of hours per date and the 
services performed during those hours. 
In order to establish the hourly rate, the 
affidavit shall state the hourly rate 
which is billed and paid by the majority 
of clients during the relevant time 
periods. 

(2) If no hourly rate is paid by the 
majority of clients because, for instance, 
the attorney or agent represents most 


clients on a contingency basis, the 
attorney or agent shall provide 
affidavits from two attorneys or agents 
with similar experience, who perform 
similar work, stating the hourly rate 
which they bill and are paid by the 
majority of their clients during a 
comparable time period¬ 
ic) The documentation shall also 
include a description of any expenses 
for which reimbursement is sought and a 
statement of the amounts paid and 
payable by the applicant or by any other 
person or entity far the services 
provided. 

(d) The adjudicative officer may 
require the applicant to provide 
vouchers, receipts, or other 
substantiation for any expenses 
claimed. 

i 16.204 When an application may be Wed. 

(a) An application may be filed 
whenever the applicant has prevailed in 
the proceeding or in a significant &hd 
discrete substantive portion of the 
proceeding, but in no case later than 30 
days after the agency’s final disposition 
of the proceeding. 

(b) If review or reconsideration Is 
sought or taken of a decision as to 
which an applicant believes it has 
prevailed, proceedings for the award of 
fees shall be stayed pending final 
disposition of the underlying 
controversy. 

(c) For purposes of this rule, final 
disposition means the later of (1) the 
date on which an initial decision or 
other recommended disposition of the 
merits of the proceeding by an 
adjudicative officer or intermediate 
review board becomes administratively 
final; (2) issuance of an order disposing 
of any petitions for reconsideration of 
this agency’s final order in the 
proceeding: (3) If no petition for 
reconsideration is filed, the last date on 
which such a petition could have been 
filed; or (4) issuance of a final order or 
any other final resolution of a 
proceeding, such as a settlement or 
voluntary dismissal, which is not subject 
to a petition for reconsideration. 

Subpart C—Procedures for 
Considering Applications 

1 16.301 Fttlng and service of documents. 

Any application for an award or other 
pleading or document related to an 
application shall be filed and served on 
all parties to the proceeding in the same 
manner a9 other pleadings in the 
proceeding. 

§ 16.302 Answer to application. 

(a) Within 30 days after service of an 
application, counsel representing the 
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agency against which an award U 
sought may file an answer to the 
application. Unless agency counsel 
requests an extension of time for filing 
or files a statement of intent to negotiate 
under paragraph (b) of this section, 
failure to file an answer within the 30 
day period may be treated as a consent 
to the award requested. 

(b) If agency counsel and the 
applicant believe that the issues in the 
fee application can be settled, they may 
jointly file a statement of their intent to 
negotiate a settlement. The filing of this 
statement shall extend the time for filing 
an answer for an additional 30 days, 
and further extensions may be granted 
by the adjudicative officer upon request 
by agency counsel and the applicant 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in 
support of agency counsel's position. If 
the answer is based on any alleged facts 
not already in the record of the 
proceeding, agency counsel shall include 
with the answer either supporting 
affidavits or a request for further 
proceedings under {16.304. 

1 16.303 Settlement 

The applicant and agency counsel 
may agree on a proposed settlement of 
the award before final action on the 
application, either in connection with a 
settlement of the underlying proceeding, 
or after the underlying proceeding has 
been concluded, in accordance with the 
agency's standard settlement procedure. 
If a prevailing party and agency counsel 
agree on a proposed settlement of on 
award before an application has been 
filed, the application shall be filed with 
the proposed settlement. 


j 16.304 further proceedings. 

(a) Ordinarily, the determination of an 
award will be made on the basis of the 
written record. However, on request of 
either the applicant or agency counsel, 
or on his or her own initiative, the 
adjudicative officer may order further 
proceedings, such as an informal 
conference, oral argument, additional 
written submissions or an evidentiary 
hearing. Such further proceedings shall 
be held only when necessary for full and 
fair resolution of the issues arising from 
the application, and shall be conducted 
as promptly as possible. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section shall specifically identify 
the information sought on the disputed 
issues and shall explain why the 
additional proceedings are necessary to 
resolve the issues. 

{16.305 Decision. 

The adjudicative officer shall issue a 
recommended decision on the 
application which shall include written 
findings and conclusions on the 
applicant's eligibility and status as a 
prevailing party, and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
awarded The decision shall also 
include, if at issue, findings on whether 
the agency’s position was substantially 
justified whether the applicant unduly 
protracted the proceedings, or whether 
special circumstances make an award 
unjust If the applicant has sought an 
award against more than one agency, 
the decision shall allocate responsibility 
for payment of any award made among 
the agencies, and shall explain the 
reasons for the allocation made. 


§ 16.306 Agency review. 

Either the applicant or agency counsel 
may seek review of the initial decision 
on the fee application, or the agency 
may decide to review the decision on its 
own initiative, in accordance with the 
agency's regular review procedures. If 
neither the applicant nor agency counsel 
seeks review and the agency does not 
take review on its own initiative, the 
initial decision on the application shall 
become a final decision of the agency 30 
days after it is issued If review is taken, 
the agency will issue a final decision on 
the application or remand the 
application to the adjudicative officer 
for further proceedings. 

} 16.307 Judicial review. 

Judicial review of final agency 
decisions on awards may be sought as 
provided in 5 U.S.C. 504(c)(2). 

116.310 Payment of award. 

An applicant seeking payment of an 
award shall submit to the Comptroller 
for the Department of Labor a copy of 
the agency's final decision granting the 
award, accompanied by a statement that 
the applicant will not seek review of the 
decision in the United States courts. The 
request for payment shall be addressed 
to: Comptroller, U.S. Department of 
Libor, Frances S. Perkins Building, 200 
Constitution Avenue NW., Washington. 
D.C. 20210. 

Signed ot Washington. D.C this 7th day of 
October. 1961. 

Raymond j. Donovan, 

Secretary of Labor . 

(VS Doc S1-2DB10 Filed 10-S-4) *46 tin) 

WLLINQ COO€ 4510-23-41 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agenda* have sgrood to publish ■§ 
documents on two assigned days of the week 
(Monday/Thursday or Tuesday/Fnday) 

This is a voluntary program. (See OFR NOTICE 

41 FR 32914. August 6. 1976.) 


Monday 

Tuesday 

WtSvxUy 

Thursday 

Friday 

DOT/SECRETARY 

USOA/ASCS 


DOT/SECRETARY 

USOA/ASCS 

DOT/COAST GUARD 

USbA/FNS 


DOT/COAST GUARD 

USDA.-FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 

DOT/FHWA 

MSPB/OPM 


DOT/FHWA 

MSPB/OPM 

DOT/FRA 

LABOR 


DOT/FRA 

LABOR 

DOT/MA 

HHS/FDA 


DOT/MA 

HHS/FDA 

DOT/NHTSA 



DOT/NHTSA 


DOT/RSPA 



DOT/RSPA 


DOT/SLSDC 



DOT/SLSDC 


DOT/UMTA 



DOT/UMTA 


CSA 



CSA 



Documents normally scheduled for Comments should be submitted to the 

publication on a day the! wtu be a Dsy-oMhe-Weefc Program Coorcfenator, 

Federal holiday will be published the next Office of the Federal Register, National 

work day lodowmg the holiday Comments Archrves snd Records Service, General 
on thus program ore st* Invited Services Admevstrafeon. Washington, D.C. 

20408 


REMINDERS 


List of Public Laws 

Last Listing October 6 , 1381 

This is a continuing list of public bills from the current session of 
Congress which have become Federal laws. The text of laws is not 
published in the Federal Register but may be ordered in individual 
pamphlet form (referred to as “slip laws' ) from the Superintendent 
of Documents. U.S. Government Printing Office. Washington. D.C 
2CH02 (telephone 202-275-3030). 

H.R. 618 / Pub. L 97-55 To convey certain interests in pobfk: lands 
to the city of Angels. Ca&forma. (Oct 6,1981; 95 Stat 973) 
Price. $1.50. 

M.R. 2218 / Pub. L 97-56 To direct the Secretary of Agriculture to 
convey certain National Forest System lands in the Stale of 
Nevada, and for other purposos (Oct 6. 1981; 95 Stat 976) 
Price: $1.50. 











































